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PER CURI AM *

Appel I ant, Shawn Decareaux Kilgarlin, appeals her guidelines

sentence i nposed based upon convictions for mail

fraud (18 U S. C

88 1341 and 1346) and obstruction of justice (18 U S C § 1503).

Al so, for the first tinme on appeal, Appellant argues that the mail

fraud statute was unconstitutional as applied in her

case. After

Pursuant to 5THGOR R 47.5, the court has determ ned that

this opinion should not be published and is not

precedent except

under the limted circunstances set forth in 5THCQR R 47.5. 4.



reviewing the record, we find no reversible error and affirm

Appel | ant owned and operated Enviro-Conp Laboratories, Inc.,
a Louisiana corporation that conducted, anong other things, drug
testing. Anderson I ndustrial Scaffolding Services, Inc., (AIS) sent
two enpl oyees to Enviro-Conp to have bl ood drawn for a random drug
test. Appellant did not have the specinens tested but nonethel ess
mailed a $17 invoice to AIS. AIS paid the bill ny mailing a check
to Enviro-Conp. Wil e Appellant was on rel ease awai ti ng sentenci ng
for other convictions, she fabricated several docunents and forns
purporting to show that the above-referenced speci nens had been
tested and provided these docunents to the grand jury. The false
docunents provided to the grand jury fornmed the basis of an
obstruction of justice charge in the instant case. As set forth
bel ow, she was al so charged with two mail fraud counts.

Appel lant was charged by grand jury indictnent with (1)
devi sing a schene to defraud in violation of the mail fraud statute,
(2) causing AIS to mail a check as paynent for the purported drug
testing in violation of the mail fraud statute, and (3) obstructing
justice based on fabricating the docunents given to the grand jury.
At trial, Appellant called only one witness, who testified that
Appel I ant physically retrieved the check fromAI Sinstead of causing
it to be mailed as charged in count two of the indictnment. The jury
acquitted Appellant of count two and convicted her of the two

remai ni ng counts. Subsequent to the Suprene Court’s decision in



United States v. Booker, 125 S. C. 738, 765 (2005), the district

court sentenced Appellant to a guidelines sentence of 46 nonths.

Sent enci ng Chal | enges
A § 3ClL.1
Appel  ant argues that the district court erred in assessing a
two-1 evel enhancenent for obstruction of justice pursuant to
US S G 8 3CL.1 based on the finding that she had suborned the
perjury of Cherie Courtney, the sole defense witness. Courtney was
a fornmer enployee of AIS. The crux of Courtney’s testinony was that
Appel  ant had physically retrieved the check from AI'S instead of
causing it to be nailed as charged in count two of the indictnent.
Appel l ant asserts that there is insufficient evidence to
support the findings. This Court reviews a finding of obstruction
of justice for clear error. United States v. Hol nes, 406 F. 3d 337,
363 (5th Cr. 2005). This Court has explained that to be adequate
a district court's findings "nust identify false testinony
concerning a material matter, indicate the witness testified wth
willful intent to provide false testinony, and indicate the
def endant procured the wtness's testinony.” United States v.

Johnson, 352 F.3d 146, 148 (5th G r. 2003).!

1 Appellant asserts that the district court nade inadequate
findings to support the enhancenent. The district court adopted
the findings in the Presentence Report (PSR), which provided that
"Courtney admtted to Agent McDowell that it was an intentionally
untruthful statement that Ms. Kilgarlin picked up a $17 check.”
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Appel | ant asserts that the evidence is insufficient to support
the findings, claimng that the “record is unclear . . . whether
such testinony was perjurious as opposed to sinply inaccurate.”
Contrary to Appellant’s assertion, there is evidence that Courtney
admtted to Agent McDowell that it was an intentionally untruthful
statenent that Appellant picked up the check. Courtney expl ained
to Agent McDowel|l that she lied in her testinony about Appell ant
picking up the check because she believed that Appellant was
i nnocent and that both Appellant and her attorney had insinuated
t hat such testinony was necessary to exonerate Appellant. Thus, the
district court had sufficient evidence to conclude that the
testi nony was perj ured.

Appel l ant further asserts that there was no evidence that she
pl ayed any role in suborning the perjury. She contends that
“nowhere in the testinony of McDowell or in his reports is there any
indicationthat Kilgarlin attenpted to i nfluence Courtney i n any way
to testify falsely.” However, at Appellant’s bond hearing, Agent
McDowel | testified that Courtney admtted to him that Appell ant

contacted her the week prior to trial and “insinuated that the

Thus, the district court nade the requisite finding that the
testinony was false. Further, it appears undisputed that the
testinony was material. In any event, the district court found that
Courtney’'s false testinony resulted in Appellant’s acquittal of
count two, which constitutes a finding of materiality. Also, as
Appellant admts, the district court found that she procured
Courtney’s false testinony. Accordingly, the district court’s
findings enconpass all the factual predicates for a finding of
suborni ng perjury and thus are adequate to support the enhancenent.
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evi dence that they needed to present to the court was that she
actually canme and picked up the check, versus the check bei ng sent
through the mil.” The evidence is sufficient to support the
finding that Appellant procured Courtney’s testinony.

Finally, in a footnote, Appellant argues that because the
perjured testinony involved only a mail fraud count (of which she
was acquitted), the district <court erred in applying this
enhancenent to the sentence for the obstruction of justice
convi ction. Prior to the tinme of Appellant’s offense, the
Sentencing Comm ssion anmended 8§ 3Cl.1 by clarifying that the
“obstruction nust relate either to the defendant’s offense of
conviction (including any rel evant conduct) or to a closely rel ated
case.” U S. S.G Mnual, Appendix C, anend. 581 (Nov. 1, 1998).
Here, the 8§ 3Cl.1 enhancenent based upon Appellant’s suborning
Courtney’s testinony was related to her obstruction of justice
conviction. Appellant is not entitled to relief with respect to
this issue.

B. 8§ 2J1.2

Appellant was convicted of obstruction of justice for
fabricating docunents she provided to the grand jury in violation
of 18 U.S.C. §8 1503. She contends that the three-|evel enhancenent
for substantial interference with the admnistration of justice
pursuant to 8 2J1.2 for fabricating docunents constitutes double

count i ng. However, double counting is not prohibited unless the



guideline in question forbids it. See United States v. Box, 50 F. 3d
345, 359 (5th Cr. 1995). As explained by the Sixth Crcuit,
§ 2J1.2 sinply “increases the punishnment for a defendant who
obstructs justice when such obstruction has negative consequences.”
United States v. Tackett, 193 F.3d 880, 886 n.3 (6th Cir. 1999).
Here, the governnent contends the substantial expenditure of
gover nnment and court resources constituted the negative
consequences. See § 2J1.2, comment. (n.1).

The crux of the instant issue is whether the district court
clearly erred in finding that substantial resources were expended
because of Appellant’s falsification of docunents. |In support of
its contention that the expenditure was substantial, the governnent
asserts that the fabricated docunents appeared legitimate on their
face and that the agents had to |earn Enviro-Conp Laboratories’s
chain of custody procedures for the specinens as well as the
operating procedures of |ab and conputer equipnent, including the
Hitachi 717. The PSR provided that:

Ms. Kilgarlin falsified nunerous docunents that she
provided to a federal grand jury in an effort to conceal
her acti ons. The defendant attenpted to obstruct the
grand jury’ s investigation of this offense by providing
the grand jury with a variety of docunents which refl ect
that the drug tests were actually perfornmed. Nunerous
docunents were provided which were printed on the
standard conpany forns and appear on their face to be
legitimate. |ndeed, the fal se nature of these docunents
becones apparent only after anal yzing the docunents and
conparing the story told through the docunents wth

ot her evidence, such as standard conpany procedure and
W t ness testinony.



(enphasi s added). As previously noted, the district court adopted
the findings in the PSR

At sentencing, Appellant objected to this enhancenent, arguing
that there had not been a substantial expenditure of tinme and
resources by the governnent. In response, the district court found

as foll ows:

| think the governnment’s position is well-taken
that this is not your garden variety obstruction, even
though the substantial interference—even though M.
Kilgarlin has already been convicted of obstruction.
This was a fairly conplicated case in terns of the
docunents that were presented to and ot herwi se falsified
and presented to the grand jury. And again it was done
by Ms. Kilgarlin.

And as Ms. Jones [the prosecutor] properly noted,
because of the nature of the case this was not sonet hi ng
that you could just pick up a docunent and | ook at it
and say, oh, this is false. It required people who knew
this business and the procedures enployed in this
busi ness and t he docunents used in this business to | ook
at the stuff and say, well, this is not what it purports
to be.

So the governnent did have to go through sone
addi tional investigation, and trouble, expense, use of
time and resources in order to unravel the webs created
by Ms. Kilgarlin.

Al t hough the court did not use the precise phrase “substanti al
expenditure,” the above findings, which were in response to defense
counsel’s argunent that the expenditure of resources was not
substantial, clearly indicate that the court did find a substanti al
expenditure. A review of the record indicates that the agents of
the Environnental Protection Agency did have to conduct further
i nvestigation regarding the chain of custody procedures and the
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conputer and lab equipnent to prove the docunents had been
fabricated. Likewi se, the trial was | engthened by denonstrating t he
fruits of this additional investigationto the jury. W note that,
in the context of addressing a simlar guideline enhancenent for
perjury, 8 2J1.3, this Court has concluded that “where a defendant
actively conceal s inportant evidence of which [he or] she is the
only source, a court may infer that the defendant’s interference
wth the adm nistration of justice was substantial.” United States
v. Norris, 217 F.3d 262, 274 (5th Cr. 2000) (internal quotation
marks and citation omtted) (brackets in opinion). In the instant
case, to the extent that Appellant was the only source of the
i nformati on she was concealing, we may infer that the interference
wth the adm nistration of justice was substantial. Under these
ci rcunst ances, we are not persuaded that the district court clearly
erred in finding that Appellant’s fabrication of docunents caused
unnecessary expenditure of substantial governnent and court

resources. ?

2 In a footnote, Appellant cites authority from other
circuits indicating that the “substantial interference” nust be
wth respect to an offense other than the obstruction of justice
convi ction. W note that the cases cited involve substantial
interference in the context of § 2J1.3 (an enhancenment for
perjury), not the instant guideline, 8 2J1.2 (obstruction of
justice). Al t hough the instant question has been raised before
this Court in the context of 8§ 2J1.2, ultimately we did not find it
necessary to decide the issue. United States v. Harrington, 82
F.3d 83, 87 n.1 (5th Gr. 1996). Nonetheless, we noted that we had
rejected that argunent in the context of 8 3Cl.1 and such an
argunent in the context of § 2J1.2 was “l ess persuasive than [the]
rejected argunent.” | d. But cf. Norris, 217 F.3d at 273
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C. 8 2F1.1(b)(2)(A

Appel l ant argues that the district court erred in assessing a
two-1 evel enhancenent for nore than mnimal planning pursuant to
US S G 8§ 2F1. 1(b)(2)(A).®* The governnent does not respond to this
claimon the nerits; instead, it replies that any error is harnl ess.
Thus, we will assune without deciding that this enhancenent was
error.

This Court has recognized “that the finding of an incorrect
application of the Guidelines shifts the burden to the proponent of
the sentence-whether that be the defendant or the governnent—+to
persuade the court of appeals that the district court would have

i nposed the sane sentence absent the erroneous factor.” United

(concluding that the “expenses incurred with the investigation and
prosecution of [the] instant perjury of fenses may not formthe sole
basis for applying section 2J1.3(b)(2)’s enhancenent”). Moreover,
we opined that “[a]s a practical matter, it would seemthat in nost
cases the investigation of the underlying offense and of the
obstruction charge would be al nost inextricably related.” |1d. at
86-87. In the case at bar, the resources spent investigating the
fabricated docunents were inextricably related to proving the
of fense of the schene of mail fraud, which was count one of the
i ndi ct nent. Thus, even assumng that 8§ 2J1.2 requires the
substantial interference to be with respect to an offense other
than the obstruction of justice conviction, such a requirenent
woul d be satisfied in this case.

3 It should be noted that this enhancenent was del eted by
consolidation with § 2B1.1 effective Novenber 1, 2001. U S. S G
Manual app. C 617 (2003). The PSR indicates that the 2000 edition
of the CGuidelines Manual was used because it was “l ess onerous than
t he Novenber 1, 2003 CGui del i nes Manual ,” which was in effect at the
time of sentencing. See also United States v. Kimer, 167 F.3d
889, 893 (5th Cir. 1999) (explaining that a district court nust use
the sentencing guidelines in effect at the tinme of sentencing
unless it would violate the Ex Post Facto C ause).
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States v. Tello, 9 F.3d 1119, 1129 (5th Gr. 1993) (citation,
brackets, and internal quotation marks omtted). As the governnent
asserts, the PSR grouped the convictions for mil fraud and
obstruction of justice pursuant to USSG § 3DL. 2(c).
Accordingly, the PSR determ ned the offense |evel based on the
obstruction of justice conviction because it was “the nore serious
offense.” In other words, the obstruction of justice offense | evel
was hi gher than the mail fraud offense |l evel. Thus, even assum ng
the two-point enhancenent of the nmail fraud offense constituted
error, it did not affect Appellant’s sentencing guideline range
because it was determned wthout reference to the mail fraud
of fense. The sentencing range remains the same with or without the
enhancenent .

After reviewing the record, we are convinced that the error was
harm ess. Immediately prior to pronouncing sentence, the district
court addressed Appellant as foll ows:

This i s your second felony conviction. The conduct
commtted in this offense is, for all practical
pur poses, the sane crimnal conduct that you engaged in
in your first conviction, fraudulent conduct and
obstructive conduct, seeking to cover up and allow you
to escape punishnment for vyour crines. | see no
indication in anything that | have |ooked at that you
have any degree of renorse for anything that you have
done. It appears to the court that you are a
mani pul ati ve person who is able to, at least in these
| ast two cases, you have been able to get other persons
to commt serious crimnal offenses to assist you to

escape responsibility for what you have done.

I nformation was provided by M. Fournet [defense
counsel] in the form of a sentencing nmenorandum which
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al so contained references to a substance abuse problem
There were tests and evaluations by Dr. Farina, if |
recall correctly. | | ooked at that. And | couldn’'t
help but note that this information is conpletely at
odds with the prior evaluations in the first presentence
report. It’s conpletely at odds with the information
that you provided to the probation officer in this
report regarding the existence of any substance abuse
pr obl em Again, the court views that as manipul ative
conduct .

. . For all of these reasons, the court is
strongly tenpted to i npose what, if the guidelines were
mandat ory, what would be an upmard departure. St at ed
quite frankly, Ms. Kilgarlin, I'"'mstrongly tenpted, and
| think the circunstances warrant the inposition of a
maxi mum sentence, because prior half steps have not
wor ked.

You were convicted of this sanme conduct before
Judge Parker. And Judge Parker gave you the benefit of
a break; gave you the benefit of probation. You took
advantage of that by commtting this offense while you
were on release for the offense that Judge Parker
sentenced you for.

| am not going to inpose a maxi num sentence, but |
am goi ng to sentence at what woul d have been the upper
end of the guidelines range had they been mandatory in
this case. | have considered the sentencing guidelines.
| have considered the sentencing factors . . I
have considered the circunstances of this offense And
for the reasons | have just indicated, the court feels
that the follow ng sentence is appropriate.

(enphasi s added).

The district court’s coments just prior to inposing the
sentence denonstrate that the court would have inposed the sane
sentence absent the erroneous enhancenent. Tello, 9 F.3d at 1129.

Any error in this enhancenent did not affect the sentence and was
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har nl ess.

D. Booker Reasonabl eness
Appel l ant contends that regardless of whether her 46-nonth
sentence was cal cul ated appropriately under the guidelines, it is

unreasonable in light of the factors enunerated i n section 3553(a).

See United States v. Booker, 125 S. . 738, 765 (2005).4 She
argues that there are nunerous reasons why the court should have
exercised its discretion to i npose a sentence bel ow the cal cul ated
range. She asserts, anong other things, that the billing invol ved
in the mail fraud was only $17, that the company suffered no | oss
from her conduct, that her son was two years old, and that she
suffered from physical and enotional problens.

Inthis case, the district court sentenced Appellant within the
correct guidelines range.® “Gven the deference due the sentencing
judge's discretion under the [Booker] regine, it will be rare for
a review ng court to say such a sentence is ‘unreasonable.’”” United
States v. Mares, 402 F.3d 511, 519 (5th Cr.), cert. denied, 126

S.Ct. 43 (2005). Appellant has not shown that her circunstances are

4 Appel I ant recogni zes that this Court has concl uded that
Booker did not alter the standard of review to determ ne whet her
the district court properly interpreted and applied the guidelines.
See United States v. Creech, 408 F. 3d 264, 270 n.2 (5th Gr. 2005).
She apparently raises it to preserve it for further review

5 As previously discussed, although there nmay have been error
in calculating the mail fraud offense level, that did not change

the ultimate sentencing range for the grouping of the offenses.
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“rare.” Moreover, in view of Appellant’s subornation of perjury
during the instant trial and her prior convictions for making a
material fal se statenent and w tness tanpering, she has failed to
denonstrate that her post - Booker gui delines sentence was

unr easonabl e. ©

1. Constitutionality of Mail Fraud Statute as Applied

Appel l ant adm ts that she raises for the first tine on appeal
the claimthat the mail fraud statute, 18 U S.C. 88 1341 and 1346,
was unconstitutional as applied to an independent contractor and
that therefore it is reviewed for plain error. See United States
v. Oano, 507 U S 725, 113 S .. 1770 (1993). W have found no
authority holding that the mail fraud statute is unconstitutional
as applied to an independent contractor. To the contrary, the

Eighth Crcuit has expressly rejected the argunent that the nai

6 Appellant also argues that Booker afforded the sentencing
court discretion to depart dowward from the guidelines. In a
footnote, Appellant nentions that she requested in the district
court a downward departure wunder 85K2.0(3), which involves
departures based on circunstances present to a degree not
adequately taken into consideration in the guidelines. To the
extent that Appellant is challenging the district court’s refusal
to downwardly depart, this Court does not have jurisdiction to
review a district court’s refusal to grant a downward departure
fromthe guidelines unless the refusal was based on the sentencing
court’s erroneous belief that it |lacked the authority to depart.
United States v. Buck, 324 F.3d 786, 797 (5th Cr. 2003).
Appel I ant makes no such all egation. Booker does not affect this
hol di ng. See e.g., United States v. Puckett, 422 F.3d 340, 345
(6th Cr. 2005); United States v. Frokjer, 415 F.3d 865, 874-75
(8th Cr. 2005).
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fraud statute requires the breach of a fiduciary duty. United
States v. FErvasti, 201 F.3d 1029, 1036 (8th G r. 2000). Further,
Appellant’s reliance on United States v. Brunley, 116 F.3d 728 (5th
Cir. 1997), is msplaced.” Accordingly, even assunming that the
statute was unconstitutional as applied to Appellant, which we
doubt, such error would not be plain. Having failed to denpbnstrate
plain error, Appellant is not entitled to relief.®

The district court’s judgnent is AFFI RVED

" Unlike the case at bar, this Court was not faced with an
i ndependent contractor scenario; instead, the argunent urged by the
appellant in Brum ey was that neither the plain | anguage of § 1346
nor its legislative history expanded the types of victins protected
by the statute to include a state enployer. 116 F.3d at 730.
Utimately, this Court rejected Brumey' s clains and found the
statute constitutional. |Id.

8 Appellant also raises for the first time on appeal the
claim that her conduct |acked sufficient nexus with interstate
comerce in violation of the Commerce C ause. Assumng that this
i ssue has been adequately raised in the original brief, Appellant
has not cited a case in which application of the mail fraud statute
was unconstitutional under the Commerce C ause. Mor eover, this
Court expressly rejected the argunent that the Comerce C ause does
not support 8 1346. Brum ey, 116 F.3d at 730. Appellant cannot
show error, nuch less plain error.
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