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PER CURI AM:

Plaintiffs-Appellants Archie and Cynthia Wtson (“the
Wat sons”) sued Appellee Allstate Texas Lloyds Insurance Conpany
(“Al'lstate”) for breach of contract and other clains arising from
All state’s denial of coverage for two clains made by the Watsons
under their property insurance policy (“the Policy”). Both parties
eventual |y noved for summary judgnent. The district court granted
All state’s notion and denied the Watsons’, who tinely filed their

noti ce of appeal.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



.  FACTS & PROCEEDI NGS

A house belonging to the Watsons is at the center of this
i nsurance di spute. They occupied it until July 1999, then used it
as rental property. Their first tenant, Antwanette Waver,
occupied the house until June 2000. Weaver testified in her
deposition that, during her occupancy, water |eaked through the
ceiling tiles during hard rains. She also testified that she
conpl ai ned about these leaks to M. Witson on nore than one
occasi on. M. Watson testified that he investigated Waver’s
reports but never found a |leak or anything to indicate a |eaking
r oof .

The Watsons did notice roof danmage follow ng Tropical Storm
Al l'ison, however, and they filed a claimfor that in June 2001
Al l state investigated the Watsons’ post-hurricane claim and paid
themfor (1) water damage to the interior of the house resulting
from the leaking roof and (2) the cost of energency mtigation
repairs that Watson clained to have nade to the roof. Allstate’s
i nspect or deni ed the Watsons’ clai mfor roof danmage, however, after
determning that the damage had been caused by a “non-covered
Peril.” In a letter denying the claim Allstate referenced two
excluded perils, nanely “(1) wear and tear, deterioration or |oss
caused by any quality in property that causes it to damage or

destroy itself.” and “(2) rust, rot, nold, or other fungi.”



Allstate’s final denial letter was dated Cctober 9, 2001. The
Wat sons nmade no further repairs to the roof.

I n August 2002, M. WAtson di scovered a | eaki ng pi pe behind a
bat hroomwal | and reported that damage to Allstate. Allstate sent
an adjuster and eventually paid the Watsons for the damage caused
by that | eak. Wiile Allstate’s adjuster was in the house
inspecting that claim part of a hallway ceiling collapsed. The
adj uster went into the attic and determ ned that the roof was again
| eaki ng. The roof damage claim was reopened at the Witsons’
request. Al |l state again denied the Watsons’ roof danmage claim
after determ ning that any worsening of the roof’s condition was
attributable to the Watsons’ failure to repair the roof foll ow ng
Al l state’s denial of their 2001 roof danmage cl aim

I n Novenber 2002, M. Watson reported various instances of
mold damage in the house. After its adjuster inspected the
property, Allstate retained a nold assessnent conpany, Honetest, to
survey the danmage and | ocate possi bl e noisture sources. Honetest
identified several possible causes for the nold damage in the
house, including (1) an active roof |eak, (2) a plunbing | eak under
the slab, (3) condensation from voids in the air conditioning
ductwork, (4) an active plunbing leak in a bathroomwall, and (5)
a previously repaired plunbing | eak in the kitchen.

All state then retained a | eak detection and pl unbi ng service
conpany to identify and assess the extent of any under-slab
pl unmbi ng | eaks. The conpany detected four such leaks. Allstate
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paid the Watsons to repair the |eaking pipes under the slab, but
wi t hhel d any paynent for water and nol d damage pendi ng the findi ngs
of an engineering firmretained to determ ne nore definitively the
causes of that damage. The engineering firmdetermnned that all of
the nold and water damage to the house resulted from (1) in-wall
pl unbi ng | eaks, (2) roof |eaks, or (3) condensation resulting from
the | ack of a properly functioning noisture barrier under the sl ab.
The firm excluded the under-slab plunbing | eaks (as distingui shed

from condensation) as a cause of the interior damage.

Al state notified the Watsons that their claimfor nold and
wat er damage purported to result fromthe under-slab | eaks had been
deni ed, because (1) the engineering report had ruled out the
subsurface | eaks as a cause, and (2) none of the other potenti al
causes was a covered peril wunder the Policy. Al l state again
referred to the Policy’ s exclusion for damages caused by “(1) wear
and tear, deterioration or |oss caused by any quality in property,
(2) rust, rot, nold, or other fungi [or] danpness of atnosphere,
extrenes of tenperature.” The Watsons turned off water service to
the property, but nmade no repairs.

In October 2003, the Watsons filed suit in state court, and
Al |l state renoved the case to the district court. Allstate filed a
nmotion for sunmmary judgnent, and the Watsons countered with their
own notion for partial summary judgnent in response to which
All state filed a cross-notion for sunmary judgnent. 1In resolving
these notions, the district court decided that sumary judgnent in
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favor of Allstate was warranted because (1) the Watsons failed to
provide Allstate the contractually required “pronpt notice” of the
roof damage, (2)their action to recover for danage caused by roof
| eaks was tine-barred, (3) they could not sustain their |ega
burden of showi ng that the Policy covered any of the nold or water
damage that they clainmed was caused by the under-slab plunbing
| eaks, and (4) dism ssal of the Watsons’ breach of contract claim
effectively disposed of their non-contractual clains as well.
1. ANALYSIS

A Standard of Revi ew

We review the district court's grant of sunmary judgnent de
novo, and wll affirmif, viewng the evidence in the |ight nost
favorable to the Watsons, the record refl ects that no genui ne i ssue
of material fact exists and Allstate is entitled to judgnent as a
matter of law.'! Summary judgnent is appropriate if a party who
bears the burden of proof “fails to make a showi ng sufficient to
establish the existence of an elenent essential to that party's
case.”? For a defendant to obtain summary judgnent on an

affirmati ve defense, it must establish each of the defense's

! Fiess v. State Farm Ll oyds, 392 F.3d 802, 807 (5th Cr
2004) .

2 Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986).
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essential elenents beyond genuine dispute.? Summary j udgnent
evi dence nust “rise to a | evel exceeding nere speculation.”*
B. Di scussi on

1. Mol d Damage vs. Water Danage

Al |l state suggests that the Texas Suprene Court’s recent

opinion in Fiess v. State Farm Lloyds® “is dispositive of the

clains asserted by the Watsons in the [instant] suit.” In Fiess,
the Texas Suprenme Court answered the follow ng question certified
to it by this court:

Does the ensuing loss provision contained in Section

| - Excl usions, part 1(f) of the Honeowners Form B (HO B)

i nsurance policy as prescribed by the Texas Depart nent of

| nsurance effective July 8, 1992 (Revised January 1,

1996), when read i n conjunction with the remai nder of the

policy, provide coverage for nold contam nati on caused by

wat er damage that is ot herw se covered under the policy?®
The Texas Suprene Court ruled that the ensuing |oss provision of
that form policy does not provide coverage for nold contam nation
resulting fromwater damage ot herw se covered under the policy.

In this appeal, the Watsons concede that if we should remand
their case to the district court, they wll not be able to recover

the costs of renediating the nold contam nation that resulted from

3 Bank of Louisiana v. Aetna U.S. Healthcare Inc., 468 F.3d
237, 241 (5th Cir. 2006).

4 Fiess, 392 F.3d at 808 (citation omtted).
> 202 S.W3d 744 (Tex. 2006).
¢ Fiess, 392 F.3d at 811-12.
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wat er damage caused by the roof or plunbing |l eaks at issue in this
case. They maintain, however, that they would still be entitled to
recover for the water damage itself. To this extent, the Watsons
are correct.

Al | state characterizes all of the physical damage at issue in

this case as “nold damages,” and the record does reflect that nold
remedi ation conprises a significant, if not the predom nant,
portion of the repair costs that the Watsons face. It is beyond
di spute, however, that Allstate denied coverage for both the nold
and t he wat er damage associ ated with the roof and under-sl ab | eaks.
For this reason, the Texas Suprene Court’s decision in Fiess would
affect only the quantum of the Watsons’ recovery in the district
court if they are successful on appeal, and does not dispose of
their action entirely as Al state contends.

2. Breach of Contract

a. Cenerally

In diversity cases such as this one, we apply state |l aw rul es
of contractual construction. Therefore, Texas's rules of contract
interpretation control.’ Insurance policies are contracts and, as

such, are controlled by rules that are applicable to contracts

generally.® |In Texas, the elenents of a breach of contract claim

” See Hanmilton v. Seque Software Inc., 232 F.3d 473, 477
(5th Gr. 2000); Erie R Co. v. Tonpkins, 304 U S. 64 (1938).

8 Barnett v. Aetna Life Ins. Co., 723 S.W2d 663, 665 (Tex.
1987); Amica Miut. Ins. Co. v. Mak, 55 F.3d 1093, 1095 (5th G r
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are: (1) the existence of a valid contract; (2) performance or
tendered performance by one party; (3) nonperformance of the
contract by the other party; and (4) danmges incurred as a result.?®
If one party to a contract commts a material breach, the other
party may be di scharged or excused fromany obligation to perform?°
“I'n determning the materiality of a breach, courts wll consider,
anong ot her things, the extent to which the nonbreaching party wll
be deprived of the benefit that it could have reasonably
anticipated fromfull performance.”
b. The Roof Danage d ai n(s)

The district court determned that the Watsons’ breach of
contract action, as it relates to Allstate’s denial of the Watsons’
June 2001 and August 2002 clains for roof damage, warranted
di sm ssal on two grounds, viz., the Watsons failure to (1) provide
Al l state “pronpt notice” of their roof damage, and (2) file suit
within the contractual Iimtations period. In granting Allstate’s
cross-notion for summary judgnent, the district court devoted nopst
of its discussion to the question of pronpt notice and only briefly

addressed |imtations. The parties fully briefed the Ilimtations

1995) .

° Acceptance Ins. Co. v. Lifecare Corp., 89 S.W3d 773, 782
(Tex. App.—€orpus Christi 2002, no pet.).

10 Hernandez v. Gulf Goup Lloyds, 875 S.W2d 691, 692 (Tex.
1994) .

1 1d. at 693.



issue in their summary judgnent pleadings, but the district court
only noted conclusionally that “[the Watsons] cannot argue here
that [their roof claim was wongfully deni ed because, pursuant to
[their] policy, any action brought against [Allstate] nust be
brought within two years and one day after the action accrues.”
The court then observed in a footnote that “[the WAt sons] w nd/ hai
cl ai mwas deni ed on Cctober 9, 2001 and [t hey] brought this case on
Decenber 23, 2003.”

We review the district court’s grant of sunmmary judgnent de
novo, and may rest our ruling “on any basis raised below and
supported by the record.”?'? The record makes clear that the
Wat sons’ breach of contract action, as it relates to their roof
damage claim is tine-barred.

The Policy contained the following |imtations provision:

No suit or action can be brought unless the policy

provi sions have been conplied wth. Action brought

agai nst us nust be started within two years and one day
after the cause of action accrues.®

Texas courts routinely enforce such provisions in insurance

policies. It is well-settled that “[I]Jimtations begin to run on

12 Genier v. Mdical Engineering Corp., 243 F.3d 200, 207
(5th Gir. 2001).

13 Enphasi s added.

14 See, e.qg, Mangine v. State Farm Lloyds, 73 S.W3d 467,
470-71 (Tex. App.-ballas 2002, pet. denied); Kuzniar v. State
Farm Ll oyds, 52 S.W3d 759, 760 (Tex. App.—San Antonio 2001, pet.
denied); Pena v. State Farm Ll oyds, 980 S. W2d 949, 953 (Tex.
App. —€orpus Christi 1998, no pet.).
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an insurance policy when the loss is denied.”? |In this case
All state sent two denial letters to the Watsons, one on July 12,
2001 and another on Cctober 9, 2001. Thus, the running of the
contractual limtations period was triggered no | ater than QOctober
9, 2001. As the instant suit was filed in state court on Cctober
29, 2003, the Watsons’ breach of contract claim Dbased on
All state’s denial of their initial roof damage claim is obviously
time-barred.

In their response to Allstate’s cross-notion for summary
j udgment , * however, the Watsons insisted that their action could
not be time-barred, because it did not accrue until Allstate denied
the Watsons’ second roof claim in February 2003. The Wt sons’
contention is founded on their erroneous belief that their second
roof claimwas a new claim and not an attenpt to reinstate their
original roof damage claim That conclusion, in turn, is based on
the fallacious contention that Allstate denied the first roof

damage cl ai m because it found no damage. Not so: The record nakes

clear that, in July 2001, Allstate did in fact find roof damage; it
merely deni ed coverage when it determ ned that this damage resul ted

fromother than covered perils. The record al so nmakes cl ear that

15 pepna, 980 S.W2d at 953.

16 The Watsons fail to brief the limtations issue on
appeal, but as the district court’s treatnent of the issue was so
brief, we wll not treat their limtations argunent as waived,
but instead address the contentions they made in their summary
j udgnent pl eadi ngs.
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the Watsons made no repairs to their roof after their first claim
was denied, despite reports from tenants that |eaks continued.
Finally, the record nmakes clear that Allstate denied the Watsons’
2002 roof damage claim because it determ ned that the damage was
caused by the Watsons’ failure either to (1) repair the roof or (2)
tinely notify Allstate of any putative new damage after their first
cl ai mwas denied in 2001.

In sum Allstate determned in 2001 that the Watsons’ roof
damage and its | eaks were caused by conditions for which the Policy
provi ded no coverage. The Watsons’ damaged roof went unrepaired
and continued to worsen until the ceiling partially collapsed in
2002. No other cause intervened that would provide the Witsons’
coverage under the Policy. Consequently, instead of havi ng opened
a “new’ claimin August 2002, the Watsons sinply reinstated their
previ ously deni ed roof damage claim which Allstate again deni ed.
Such a reinstatenent does not re-start the [imtations period for

a breach of contract action.?’ As the Watsons’ breach of contract

17 See Pena, 980 S.W2d 949 (Tex. App. 1998); Pace v.
Travelers Lloyds of Texas Ins. Co., 162 S.W3d 632 (Tex.
App. —Houst on 2005, no pet.). In Pena, the court held that “clains
for additional paynments may begin the statute of Iimtations
running anew.” 980 S.W2d at 954. The limtations period was only
reset, however, by the insurer’s reconsideration of and parti al
paynment for the earlier denied claim 1d. Even though Allstate
honored its contractual duty to investigate the Watsons’ second
roof claim the instant case nore closely resenbles Pace, in
which the court held that a policy’s limtation period is not
reset when “there is no evidence that [a denial decision] was
ever expressly or inpliedly wthdrawn or changed, such as by
maki ng paynent or ot herw se taking action inconsistent with that
deci sion.”
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action based on Allstate’s denial of their roof danage claim was
filed after the contractual limtations period had expired, it is
time-barred.

C. Claimfor Under-Slab Leaks

The district court also granted Allstate’s notion for summary
judgnent on the Witsons’ breach of contract action based on
All state’s denial of coverage for damage assertedly caused by
under - sl ab pl unbi ng | eaks. The court concluded that, based on the
pertinent summary judgnent evidence, the Watsons could not show
that the danage was of a kind covered by the Policy.

Under Texas law, an insured has the burden of show ng that
danmage to its property is covered by an insurance policy.®® |f the
insured bears his burden, the insurer has the burden of
establishing that the cause of the damage is excluded under the
policy.®® And, if the insurer is successful, the insured again has
t he burden of showi ng that (1) the exclusion was inproper or (2) an
exception to the exclusion applies.?

i Proof of Covered Loss
The WAt sons correctly note that, because their property policy

was an “all perils” policy, they net their initial burden in this

8 Fiess v. State Farm Ll oyds, 392 F.3d 802, 807 (5th Cr.
2004) .

lgld

20 1d.
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case sinply by showng that their property suffered physical

damage. The Policy specifies that coverage exists for “all risks
of physical loss to the property . . . unless the |oss is excluded
in General Exclusions.”
ii. Proof of Applicable Exclusion
I n denying the Wat sons’ nold and water danage claim Allstate

referenced the Policy’s general exclusion for |oss caused by:

(1) Wear and tear, deterioration or |oss by
any quality in property,

(2) Rust, rot, nold or other fungi, or

(3) Danpness of atnosphere, extrenes of
t emper at ure.

All state contends that the applicability of this exclusion is
concl usively established by the report of the engineering firmthat
it retained to determ ne the causes of the damage to the Watsons’
property. 1In that report, the engineers determ ned that the water
and nold danmage were likely “the result of long-term conditions,

such as past roof |eaks, lack of a properly functioning noisture

barrier beneath the slab . . . surface water intrusion, and poor
air conditioning operation/ mintenance.” Notably, damage from any
of these likely causes is not covered under the Policy. The

engi neers al so concluded that “current belowslab sanitary | eaks
can be excluded as a source of noisture causing damage to the

subj ect wood floor.”

13



ii1i. Genuine Fact Issue

The district court determned that, as the Watsons neither
underm ned the veracity or the quality of the engineering report
nor produced an expert opinion of their own, there was no genuine
fact issue as to whether Allstate properly denied coverage. The
Wat sons cont end nonet hel ess that, in nmaking this determ nation, the
district court inproperly disregarded the conclusions reached by
Honetest, the nold assessnent conpany that initially inspected the
property for Allstate. Honmet est had specul ated that under-slab
| eaks caused sone of the damage in the house. The WAtsons insist
that Honetest’s report creates a fact issue sufficient to defeat
Al l state’s summary judgnent notion.

The district court acknow edged that facially Honetest’s
report appears to state that the under-slab plunbing | eaks damaged
particular roons in the Watsons’ house; but the court ultimately
determ ned, based on testinony from the report’s author, Ernest
Pankoni en, that “the intent of the [Honetest] report was to
recommend to [Allstate] that they hire an expert to determ ne the
cause of the damage.” Specifically, the district court highlighted

Pankoni en’ s testinony that, based onthe [] Iimted visual

inspection and the sanpling that was conducted [by

Honetest], individuals and/or qualified firms with nore

experience and qualifications in structural and | eak and

cause origin determ nation anal ysis should be retainedin
order to nore fully delineate what caused the nold and

what needs to be done to correct the sources of noisture
i ntrusion.
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The district court concluded that, in light of this testinony, the
Honetest report did not contradict the conclusion reached by the
engi neering firmthat the under-slab | eaks did not cause interior
damage. Consequently, the court found the summary judgnent record
devoid of any evidence creating a genuine fact issue as to the
applicability of the Policy’ s exclusion of coverage for the danage
al l egedly caused by the under-slab | eaks.

We recogni ze that “the grant of a notion for summary judgnent
is often i nappropri ate where the evidence bearing on crucial issues
of fact is in the form of expert opinion testinony.”?
Nevert hel ess, when a party opposing sunmary judgnent fails to
present evidence sufficient to make an issue of an expert's
conclusions — such as contrary opinion evidence or evidence
tending to underm ne the expert’s credibility or qualifications —
and when “the trier of fact would not be at liberty to disregard
arbitrarily the wunequivocal, uncontradicted, and uninpeached
testinony of an expert wtness,” expert testinony may form the
basi s of summary judgnent. ??

We agree with the district court that Pankonien s testinony
makes clear that the Honmetest report did not purport to establish

wth any certainty the actual causes of the water and nold damage

21 See Webster v Ofshore Food Service, Inc., 434 F.2d 1191
1193 (5th Gr. 1970).

22 1d. at 1193-94.
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to the Watsons’ property. Consequently, that report cannot be
viewed as contradicting the conclusions of the engineering firm
Moreover, the trier of fact in this case would not be “at |iberty
to disregard arbitrarily” the report of a l|icensed structural
engi neering firmspecializing in detecting the causes of water and
nmol d damage. O course, had Pankonien defended his report’s
findings nore vigorously, this case could have presented the kind
of “battle of the experts” that typically renders sunmary judgnent
presunptively inappropriate.

In light of Pankonien s testinony, however, no such “battle”
took place in this case. The district court was presented with
only (1) the Witsons’ speculation —— not inplausible but
unsupported —that the under-slab | eaks caused interior nold and
wat er damage, and (2) a specific expert opinion excluding the
subsurface | eaks as a cause of that damage. W are satisfied that
the court did not err in concluding that, under these
circunstances, no genuine issue of material fact existed as to

whet her the Watsons’ damage i s excluded from coverage.

3. Non-contractual C ai ns
In addition to breach of contract, the Watsons al so sued
Al l state for (1) breach of duty of good faith and fair dealing, (2)

violation of the Texas I|nsurance Code, and (3) violation of the
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Texas Deceptive Trade Practices Act. In rejecting all three, the
district court reasoned that, because each of these non-contractual
clains relies on a finding that the insurer has acted in bad faith,
they fail. The Watsons are unable to show bad faith on the part of
Al l state wi thout making the predi cate show ng that it breached the
i nsurance contract, and this the Watsons were unabl e to acconpli sh.
Not only is the district court’s reasoning on this issue sound, 2
but in addition, the Watsons have waived any challenge to this
aspect of the district court’s ruling by their failure to raise the

i ssue on appeal .

1. CONCLUSI ON
For the foregoing reasons, the district court’s grant of
All state’s notion and cross-notion for summary judgnent on all of
the Watsons’ clains, and the court’s denial of the Watsons’ summary
judgnent notion, are, in all respects,

AFFI RMED.

2 See Republic Ins. Co. v. Stoker, 903 S.W2d 338, 341
(Tex. 1995)(“As a general rule there can be no claimfor bad
faith when an insurer has pronptly denied a claimthat is in fact
not covered.”); Liberty Nat. Fire Ins. Co. v. Akin, 927 S.wW2ad
627, 629 (Tex. 1996) (“[l]n nost circunstances, an insured nmay not
prevail on a bad faith claimw thout first show ng that the
i nsurer breached the contract.”).

24 See Fed. R App. P. 28(a)(9)(A); Robinson v. Guarantee
Trust Life Ins. Co., 389 F.3d 475, 481 n. 3 (5th Gr. 2004)
(“Failure adequately to brief an issue on appeal constitutes
wai ver of that argunent.”).
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