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Appel l ant Allianz Versicherungs, AG appeals froma judgnent

limting its recovery from Profreight Brokers, Inc. to fifty
dollars based on a contractual limtation of liability. Allianz
asserted bel owthat Profrei ght waived its contractual limtation of

liability defense because it did not plead it as an affirmative
defense pursuant to FED. R Qv. P. 8(c). Assum ng Profreight’s

limtation of liability defense constituted an affirmative defense

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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subject to Rule 8(c), the magistrate judge found that the defense
was not wai ved because Allianz was not prejudiced by Profreight’s
| ate assertion of it.

On appeal, Allianz clains that the court erred by (1) finding
that Profreight’s failure to plead Ilimtation of liability as an
affirmative defense did not result in waiver; (2) applying the
contractual limtation of liability to limt its danmages because
the magi strate judge based the damage recovery on negligence, not
contract; (3) admtting a contract into evidence that, while
providing the sane limtation of liability, was not the actual
contract governing the transaction at issue; (4) finding that
Allianz failed to present adm ssi bl e and conpetent evidence of its
recover abl e damages; and (5) granting Profreight’s bill of costs.
For the follow ng reasons, we AFFI RM

FED. R CGv. P. 8(c) provides that parties nust plead all
affirmative defenses, and it is well-established that “[f]Jailureto
follow this rule generally results in a waiver.”t This rule,
however, is not w thout exception: “Although failure to raise an
affirmati ve defense under rule 8(c) in a party’s first responsive
pl eading ‘generally results inawaiver . . . ., [Where the matter

is raised in the trial court in a manner that does not result in

' Fep. R Qv. P. 8(c); Allied Chem Corp. v. Mackay, 695 F.2d
854, 855-56 (5th Cr. 1983).
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unfair surprise . . . technical failure to conply precisely with
Rule 8(c) is not fatal.’”?2
Assuming w thout deciding that contractual I|imtation of

liability is an affirmati ve defense subject to FED. R Cv. P. 8(c),
Profreight’s failure to plead it did not result in waiver because
no prejudice to Allianz resulted. The facts do not support
Allianz’s contention that prejudice resulted because it was denied
the benefit of discovery and it incurred unnecessary |egal fees.
Profreight first raised this contentioninits Joint Pretrial O der
on Decenber 26, 2001, and trial occurred on March 18-19, 2002,
nearly three nonths |later. The nmagistrate issued its final
j udgnent on February 11, 2003. The fact that Allianz had three
months to consider and prepare for the limtations defense and
adequate tine after judgnent to nove to alter or anend t he judgnent
refutes Allianz’s assertion that it was prejudicially surprised.?
Moreover, the fact that the applicability of a contract provision
is apure question of lawbelies Allianz’s assertion that it needed
nmore tinme for discovery. Finally, Alianz provides no authority
for its contention that a plaintiff can be prejudiced by incurring

nmore legal fees than it would have incurred if a defense fatal to

2 Gles v. General Elec. Co., 245 F. 3d 474, 491-92 (5th Cr
2001) (citing Allied Chem Corp., 695 F.2d at 855-56).

3 See Gles, 245 F.3d at 492 (holding that no unfair surprise
coul d have resulted froma defense rai sed and heard “as a contested
issue of lawin the joint pretrial order”).
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its claim had been raised earlier. Wth these considerations in
m nd, we hold that the defense was not wai ved.

Second, Allianz’s claimthat the court erred by applying the
contract ual limtation of liability to damages based on
Profreight’s extra-contractual actions was not properly presented
bel ow. Therefore, we review for plain error.* “Under a plain
error analysis, the court can correct an error not raised at trial
only if thereis (1) error, (2) that is plain, and (3) that affects
the appellant’s substantial rights, and further, if all three of
these conditions are net, the court may exercise its discretion to
notice the forfeited error only if (4) the error seriously affects
the fairness, integrity, or public reputation of judicia
proceedings.”®> Under this standard, even if the court erred in

applying the contractual |imtation, the error did not affect

4 I ndustrias Magroner Cueros y Pieles S. A v. Louisiana Bayou
Furs Inc., 293 F.3d 912, 921 (5th Gr. 2002). Allianz’s contention
that it properly raised the argunent below by “object[ing] to the
application of the [imtation provision generally” is insufficient
to preserve error. To preserve error, a party nmust put a court on
notice regardi ng the substance of the issue. See Nelson v. Adans
USA Inc., 529 U. S. 460, 469 (2000) (“It is indeed the general rule
that issues nust be raised in |ower courts in order to be preserved
as potential grounds of decision in higher courts. But this
principle does not demand the incantation of particular words;
rather, it requires that the | ower court be fairly put on notice as
to the substance of the issue.”). Although A lianz argued bel ow
that (1) Profreight’s contract defense was waived because not
pl eaded, (2) the contractual provision was invalid because not
bargai ned for, and (3) Profreight, as a broker, could not limt its
liability, Allianz never argued that it was i nproper for the court
tolimt “extra-contractual” damages based on a contract provision.
As a result, the argunent was not properly preserved for plenary
revi ew.

SUnited States v. Solis, 299 F.3d 420, 449 (5th Gr. 2002).
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substantial rights and seriously affect the fairness, integrity, or
public reputation of judicial proceedings.

Third, Allianz clainms that the court erred by enforcing the
limtation of liability because the contract was inproperly
admtted into evidence, resulting in insufficient evidence to
support the court’s application of the contract. These clains were
not properly raised below, and are therefore reviewed for plain
error.® Allianz concedes that it did not object to the contract’s
adm ssion when it was offered, but contends that its later
objection to the contract as irrelevant is sufficient because the
contract’s inadm ssibility was only established | ater during cross-
exam nation. FeD. R Qv P. 46 nakes clear that “if a party has no
opportunity to object to a ruling or order at the tine it is nade,
the absence of an objection does not thereafter prejudice the
party.”’ The facts surrounding this case do not establish that
Al l'i anz had no opportunity to object when the evidence was of f ered.
Allianz based its objection on the dates of the docunent, which
reveal ed that while the contract offered by Profrei ght may i ncl ude
the sanme boilerplate limtation of l|iability as the contract
governing the disputed transaction, it was not the specific
contract at issue. The date of the offered contract appeared on
its face, and the date of the actual transaction was undi sputed.

The grounds for the objection were not “reveal ed” during cross-

6 Loui siana Bayou Furs Inc., 293 F.3d at 921.
"Fep. R Qv. P. 46.
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exam nation and Al lianz cannot now seek plenary review. ® Because
any error did not affect substantial rights and seriously affect
the fairness, integrity, or public reputation of judicial
proceedi ngs, there is no plain error.

Al l'i anz next argues that the district court erredinrejecting
its evidence of recoverabl e danages. However, we need not consi der
this issue because the contract’s limtation of liability clause
limts Allianz’s recovery to fifty dollars.

Finally, Allianz clains that the court erred by awardi ng costs
to Profreight as a prevailing party under Fed. R Cv. P. 54(d)(1).
The “prevailing party” determnation is a clear, nechanical one;
when a judgnent is entered in favor of a party, it is the
prevailing party.?® G ven that the court entered judgnent for
Allianz, it is the prevailing party, and Profreight is not entitled
to costs under Fed. Rule Gv. P. 54(d)(1).

AFFI RMED i n part, and REMANDED for consideration of Allianz’s

costs.

8 Allianz’s actions also violated Local Rule 46 of the
Southern District of Texas, requiring that “[o]bjections to
adm ssibility of exhibits nust be made at | east three busi ness days
before trial by notifying the Court in witing of the disputes,
W th copies of the disputed exhibit and authority.”

° See Baker v. Bowen, 839 F.2d 1075, 1081, (5th G r. 1988);
see also 10 James Wn Moore et al., More' s Federal Practice
54.101[3] (3d ed. 1998) (“[T]he prevailing party is the party in
whose favor judgnent was entered, even if that judgnent does not
fully vindicate the litigant’s position in the case.”).



