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MARK E. MARCHI AFAVA; NI COLE BEAN, LI NDA GLAVI ANO, CHRI STI E LYNN
MARCHI AFAVA; TADDI BROWN; MELI NA ARNCLD; TERRI WARNER,

Pl ai ntiffs-Appellants,
VERSUS

M CHAEL R. BARNETT, Chief Crim nal Deputy; ELMER LI TCHFI ELD,
Sheriff; CALLENDER, Deputy Sheriff; CHARLES E. P. SPURLOCK, DR ;
THERESI TA JI MENEZ, DR ; RALPH WLLIAMS, Lieutenant; TOVMMY RI CE,
Li eutenant; DENISE M GRAHAM DR,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Mddle District of Louisiana

(00- CV-111- D)

Bef ore JONES, DUHE and CLEMENT, Circuit Judges.

PER CURI AM !

! Pursuant to 5 QR R 47.5, the Court has deternined that this opinion

should not be published and is not precedent except under the linmted
circunmstances set forth in 5" QR R 47.5.4.



Plaintiffs-appellants Mark Marchi afava and several coworkers
at his place of business filed this suit for civil rights
violations including unlawful search and seizure and detention
civil conspiracy, and (Marchiafava only) unlawful confinenent.
The district court sunmarily dism ssed the conplaint, finding no
evi dence of the unreasonabl eness of Defendants’ actions under the
circunstances, and holding that Defendants were entitled to
qualified imunity. After de novo review, we affirm

l.

The summary judgnent evidence showed that Defendant Col onel
M chael A Barnett of the East Baton Rouge Parish Sheriff’s
Ofice executed a sworn statenent in connection wth an
application to have Marchiafava taken into protective custody.
Col. Barnett attested that he had received information from a
state representative that Marchiafava had tel ephoned |egislative
and other state offices stating that he had acreage in Tunica
Hlls which he was reserving as a cenetery for legislators, and
that he agreed 100% with Tinothy MVeigh; in another cal
Mar chi afava said only “boom” Barnett also detailed a phone cal
from the Baton Rouge Police Chief that a news reporter had
informed him that Mrchiafava had stated that he was being

harassed by police, and that he would use deadly force the next



time he was unlawfully stopped by a police officer. Finally,
Barnett attested to his personal know edge that Marchiafava
habitually carried a handgun and had the neans at hand to carry
out threats.

Reporting these threats to the parish coroner, Barnett
signed a protective-custody application stating, “APPLI CANT
STATES: PT [patient] HAS MADE A STATEMENT THAT HE HAS A LEGAL
RIGHT TO KILL ANY POLI CE OFFI CER WHO STOPS H' M TWO WEEKS AGO,
HE TOLD SOMEONE HE WAS LOOKING FOR LAND SO HE COULD BURY 250
LEGQ SLATORS. PT CARRIES A GUN.”

The Coroner issued an order for the sheriff’s office or
police departnent to take M. Marchiafava into protective custody
and deliver him to the Coroner’'s office for an evaluation,
pursuant to Louisiana involuntary commtnent law. La. Rev. Stat.
Ann. § 28:53. 2.

The next day at Marchiafava’ s place of business, eight to
ten deputies, two of whom are Defendants-Appell ants Captain Ral ph
Wllianms and Lieutenant Tommy Rice, participated in taking
Mar chi afava into custody. According to the affidavits, WIIlians
and Rice nade a protective sweep of the building, during which
they encountered one or two of the coworker plaintiffs and

directed them to the front of the building. WIllians and Rice



then departed wthout touching or questioning any of the
Plaintiffs. (The Plaintiffs who conplain of having been touched
did not identify these two Defendants-Appellants).

Upon delivery to the coroner’'s office for psychiatric
eval uati on, Marchi afava was examned by defendant Charles
Spurlock, MD., Deputy Coroner for East Baton Rouge Parish.
Mar chi af ava was uncooperative and refused to talk to Dr. Spurl ock
except that he denied making the statenents noted in Col.
Barnett’s application. Dr. Spurlock signed a Physician's
Emergency Certificate (or PEC), finding Marchiafava to be
“dangerous to others,” and authorizing his transport to Baton
Rouge Mental Health Center for psychiatric examnation. After a
brief examnation, he was transported to Geenwell Springs
Hospital for further evaluation and treatnent.

There Defendant Theresita Jinenez, MD., had a duty to
eval uate Marchi af ava. She reported Marchiafava’s hostile
behavior and refusal to cooperate in her evaluation. She was
unable to definitively diagnose him but provisionally diagnosed
himw th “schizoaffective disorder, manic.” During Marchiafava’s
stay, several different doctors attenpted to conplete his

eval uati on, and none was successful due to Marchiafava's



continued refusal to cooperate. Dr. Jinenez determ ned that
further eval uation was needed.

Meanwhi | e, Marchi af ava asked for a probable cause hearing in
state district court seeking his rel ease. At a hearing held
thirteen days after his adm ssion date, the court found probable
cause to keep Marchiafava hospitalized for evaluation and
treat nent. Further evaluation eventually resulted in an opinion
that Marchiafava did not suffer froma major nental illness and
was not a danger to hinself or others. He was then rel eased from
Greenwel | Springs Hospital.

Mar chi afava has sued Col. Barnett, Dr. Spurlock, Dr.
Jimnez, Capt. WlIllianms, Lt. R ce and others (not at issue in
this appeal) claimng they unlawfully searched, detained, and
confined him violating his constitutional rights. The ot her
Plaintiffs, coworkers at Marchiafava' s place of business, have
sued the deputy Defendants under 8 1983 alleging civil rights
vi ol ati ons. The Defendants all filed notions for summary
judgnent, and the trial court has dism ssed all clains.

.

We review a sunmary judgnent dism ssal de novo, applying the

same standard of review as the district court, to determ ne

whet her the record discloses any genuine issue as to a nmateria



fact. Waltman v. International Paper Co., 875 F.2d 468, 474 (5th
Cr. 1989). If the record taken as whole could not lead a
rational trier of fact to find for the nonnoving party, summary
judgnent is appropriate and there is no issue for trial.

Mat sushita Elec. Indust. Co. v. Zenith Radio Corp., 475 U. S. 574,

586, 106 S.Ct. 1348, 1356, 89 L.Ed.2d 538 (1986).
L1l
All the defendants in this appeal were governnent officials
sued for actions done in the performance of their official
duti es. Qualified inmmunity protects governnent officials from
i ndi vi dual liability for performng discretionary functions
unl ess their conduct violates clearly established rights of which

a reasonabl e person would have known. Coleman v. Houston | ndep

School Dist., 113 F.3d 528, 532-33 (5" Cir. 1997).

The right “to be free from deprivation of liberty due to an
al l eged wongful involuntary commtnent” is a clearly established

right under the Due Process C ause. Vitek v. Jones, 445 U. S

480, 491-92 (1980). Whet her an official protected by qualified
immunity nmay be held personally liable for an allegedly unlawful
of ficial action generally turns on the “objective |ega

reasonabl eness” of the action. Anderson v. Creighton, 483 U S

635, 644, 107 S. C. 3034, 3041, 97 L.Ed.2d 523 (1987).



Under the protective custody procedure, the coroner reviews
allegations leading to the affiant’s belief that the person is
mentally ill and then determ nes whether the person should be
taken into protective custody for an i medi ate exam nati on. La.
Rev. Stat. Ann. 8§ 28:532. After exam nation of the person, the
coroner or other physician nmakes a nedical determ nation whether
the person needs imedi ate treatnent because he is dangerous to
hi msel f or others or gravely disabled; if so, he issues a PEC for
admssion to a treatnent facility. La. Rev. Stat. Ann. 8§
38: 53(B)

The evidence reveals no question of material fact precluding
a finding as a matter of law that Col. Barnett acted reasonably

in executing his affidavit in support of a coroner’s order for

protective custody. He accurately presented the information
given him Further, Col. Barnett and reasonably believed the
sheriff's office should execute the coroner’s order. He is

entitled to qualified i munity.

Captain WlIlliams and Lieutenant Rice, too, reasonably
believed a security sweep of the building was justified to
protect the deputies engaged in apprehending Marchiafava. The
summary judgnment evidence denonstrates that they had information

that Marchiafava was likely to be arned and posed a threat to



arresting officers. The record discloses no question of fact
i npugni ng the appropriateness of the conduct of those defendants
wWth respect to either Mrchiafava or his co-workers. They are
entitled to qualified i munity.

Under the circunstances Dr. Spurlock’s decision to sign the
PEC was al so reasonable. By conducting a brief exam nation of
the plaintiff in conpliance with Revised Statutes 8 28:53 B(1),
Dr. Spurlock performed the duty required by |aw The
uncontroverted evidence revealed that, from Dr. Spurlock’'s
perspective, Mrchiafava was hostile, uncooperative, and had
threatened violence toward others. He acted reasonably in
deciding to remand Marchiafava to a nental health facility for
further evaluation by a psychiatrist. Thus, Dr. Spurlock is
entitled to qualified imunity from civil Iliability for his
conduct while in the course of his official duties.?

Despite the repeated efforts by Dr. Jinenez to exam ne
Mar chi af ava during the 72-hour period allowed by |Iaw, Marchiafava
was not wlling to submt to an evaluation and refused to

cooper at e. Dr. Jinenez conplied with the law which allows an

ZAffirming the dismissal of Dr. Spurlock on grounds of qualified inmunity,
we need not reach Dr. Spurlock’s alternative argunent that the state judge's
probabl e cause ruling precluded Mrchiafava's clains pursuant to Heck V.
Hunphrey, 512 U.S. 477 144 S. C. 2364, 129 L. Ed. 2d 383 (1994).



extension of the initial period for an additional fifteen days,
via a Physicians Energency Certificate (PEC). La. Rev. Stat.
Ann. 8§ 28:53A(2). She had decided that further evaluation was
necessary and did so extend, so that a conplete psychiatric
evaluation could be conducted. After Marchiafava’'s probable
cause hearing, Dr. Jinenez was renoved from the case; another
doctor was assigned by the <court to conplete plaintiff’s
eval uati on. Because Dr. Jinenez acted in an objectively
reasonabl e manner, she is entitled to qualified imunity.

The Plaintiff offered no nore than conclusory statenents to
support his allegations of a conspiracy to violate his rights,
insufficient to defeat a summary judgnent notion. Lynch v.

Cannatella, 810 F.2d 1363, 1369-1370 (5'" Gir. 1987).

| V.

The district court correctly dismssed Plaintiffs’ suit
because Plaintiffs failed to show that the conduct of Defendants
was not objectively reasonable. Further, Plaintiffs failed to
meet the burden of producing evidence of conspiracy. The
j udgnment dism ssing Defendants is in all respects

AFFI RVED.



