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PER CURI AM
Petitioner, 1Ingalls Shipbuilding, Inc. (“Ingalls”) seeks
reviewof a final order of the Benefits Revi ew Board, United States

Departnent of Labor on Respondent, Janes E. Woley's claim for



benefits mnmade pursuant to the Longshore and Harbor Wbrkers’
Conmpensation Act, 33 U S.C. 8§ 901 (1994)(“LHWCA’). W affirm

Wbol ey was permanently di sabled by an i njury sustai ned during
his enploynment wth Ingalls. After a hearing before an
Adm ni strative Law Judge, Woley received an award of benefits,
based on the cal cul ati on that Wol ey’ s average weekl y wage had been
$575.43. Ingalls appealed to the Benefits Revi ew Board (“BRB”) and
prevailed to the extent that the BRB concluded that Woley's
aver age weekly wage was only $551.70, using a different method of
factoring in his vacation and hol i day conpensation.! On Modtion for
Reconsi deration the BRB vacated its first decision and affirmed the
ALJ’ s original calculation. Ingalls nowappeals, asking this court
to resolve the question of the appropriate treatnment of vacation
conpensation in LHWCA average weekly wage cal cul ati ons.

Under LHWCA, conpensation for an injury is based upon an
injured worker’s average weekly wage at the tinme of his injury.
See 33 U.S.C § 910. When a claimant worked substantially the
whol e of the year imedi ately preceding his injury, as Wol ey did,
8§ 910(a) of the LHWA controls the nmethod of calculating his
average weekly wage. Section 910 provides:

Except as otherwise provided in this Act, the average

weekly wage of the injured enployee at the tinme of the
injury shall be taken as the basis upon which to conpute

!For purposes of this opinion, there is no neaningful distinction
bet ween vacati on conpensation and holiday conpensation. For the
sake of sinplicity, we therefore refer to the disputed anobunts as
vacati on conpensati on.



conpensati on and shall be determ ned as foll ows:

(a) if the injured enployee shall have worked in the

enpl oynent in which he was working at the tinme of the

injury, whether for the sanme or anot her enpl oyer, during

substantially the whol e of the year i nmedi ately precedi ng

his injury, his average annual earnings shall consist of

300 tines the average daily wage or salary for a six-day

wor ker and 260 tinmes the average daily wage or salary for

a five day worker, which he shall have earned in such

enpl oynent during the days when so enpl oyed.

33 U S.C 8§ 910(a). Section 910(d)(1) provides that the average
weekly wage is then derived by dividing the total annual earnings
cal cul ated under 8§ 910(a) by 52.

Wol ey was a five-day worker. Whol ey’s daily work records
contain work entries on 256 different days in the 52 weeks prior to
the date of injury, including four entries for vacation
conpensation, with total earnings of $29,462.10. The ALJ counted
the four entries for vacation pay as four days, although it is
undi sput ed that Whol ey was paid for a total of 120 vacati on hours?
whi ch Ingalls contends should be counted as 15 8-hour days. The
ALJ divided the total earnings by 256 days to arrive at a daily

wage of $115.08 3, which he nmultiplied by 260, pursuant to 910(a),

2DATE COUNTED AS PAI D FOR
05/ 10/ 92 1 day 24 hours
12/ 27/ 92 1 day 32 hours
01/01/93 1 day 48 hours
12/ 20/ 92 1 day 16 hours
total: 4 days 120 hours

3_$29, 462. 10 = $115.08
254+2




to arrive at an annual wage of $29,922.44. He then divided the
annual wage by 52 to arrive at an average weekly wage of $575. 43.
I ngal | s argues that Woley' s $29,462. 10 earni ngs shoul d have been
di vided by 267 (252 days worked plus 15 ei ght-hour vacation days),
to arrive at an average daily wage of $110.34.°

Qur review of BRB decisions is limted to determ ni ng whet her
the BRB correctly concluded that the ALJ' s order was supported by
substanti al evidence on the record as a whole and is in accordance
wth the law. See Ingalls Shipbuilding, Inc. v. Drector, OANCP
991 F.2d 163, 165 (5th Cr. 1993).

The cal cul ati on mandated by § 910(a) “ainms at a theoretical
approxi mati on of what a claimant could ideally have been expected
to earn” in the year prior to his injury. Duncan v. Washi ngton
Metro. Area Transit Auth., 24 Ben. Rev. Bd. Serv. (MB) 133 (1990).
That approxi mation i ncl udes what the cl ai rant woul d have ear ned had
he worked every avail able work day in the year. See Duncanson-
Harrel son Co. v. Director, ONCP [Freer], 686 F.2d 1336 (9th G
1982), vacated on other grounds, 462 U S. 1101 (1983). This case
presents a res nova question concerni ng how vacati on days that are
“sol d back” to the enpl oyer for noney val ue instead of taking tine
of f fromwork shoul d be considered in the cal culation. An enployer

who chooses to offer such paynents to its enployee obviously

4_$29, 462. 10 = $110. 34
252+15




increases the anount that enployee “could ideally have been
expected to earn.” Section 910(a) envisions a calculation that
wll allowthe enpl oyee LHWCA benefits based on that expectation.
W decline Ingalls’s invitation to create a bright-line rule
concerning how all vacation conpensation will be treated under 8§
910(a). Rather, we find it nore appropriate to charge the ALJ with
maki ng fact findings concerning whether a particular instance of
vacati on conpensation counts as a “day worked” or whether it was
“sol d back” to the enployer for additional pay. In this case, the
ALJ concluded that Woley took four vacation days, which were
treated as days worked, and “sold back” eleven nore eight-hour
days, which were not treated as days worked, but rather as
addi tional conpensation to be added to Wol ey’ s annual wage. The
BRB correctly concluded that the ALJ's order was supported by
substantial evidence on the record as a whole and is in accordance
with the law. W therefore affirm

AFFI RVED.



