IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-60062

RAYMOND PHI LLI PS,
Peti ti oner- Appel | ant,
vVer sus
JOHN F. DONNELLY, JR ;
M CHAEL C. MOORE, Attorney General,
State of M ssi ssippi,

Respondent s- Appel | ees.

Appeal fromthe United States District Court for the
Southern District of M ssissippi

July 10, 2000

Bef ore REYNALDO G GARZA, JOLLY, and H GE NBOTHAM Circuit Judges.
PER CURI AM

Raynmond Phillips pled guilty to vehicular manslaughter in
M ssi ssippi state court on June 29, 1995. He subsequently filed a
petition seeking habeas corpus relief in federal court, which was
deni ed because of untineliness. W then granted a certificate of
appeal ability (“COA’) on the single issue of whether Phillips’s
habeas corpus notion was tinely filed. For the reasons stated
bel ow, we vacate the district court’s dismssal and remand for a
hearing as to whether Phillips is entitled to equitable tolling of

the statute of limtations.



I

On June 29, 1995, Phillips entered a guilty plea on the charge
of vehicular homcide. The Mssissippi trial court sentenced him
to a fourteen-year jail term Under Mss. Code Ann. 8§ 99-35-101,
a crimnal defendant who pleads guilty has no right to appeal his
convi ction. Phillips filed a state habeas corpus petition on
February 5, 1997, which the state court denied on May 1, 1997.
Phillips contends that he did not receive notice of this result
until August 29, 1997. Phillips then filed a notion for an out - of -
time appeal on Septenber 1, 1997, in state court, which was al so
deni ed on Septenber 18, 1997. Phillips never appeal ed this denial.

On Qctober 17, 1997, Phillips filed an application for wit of
habeas corpus in federal district court pursuant to 28 U S. C
§ 2254.' The state filed a notion to dismss, asserting that the
petition was tinme-barred under the Antiterrorism and Effective
Death Penalty Act (“AEDPA’). The magi strate judge reconmended
dismssal. Phillips responded by arguing that the tinme for filing
his application should have tolled between My 1, 1997 and
August 29, 1997, the period between the actual denial of his state

habeas petition and the day when he clains he was finally notified

Phillips raised the following four argunents: (1) that his
guilty plea was involuntary; (2) that there was newy discovered
evidence; (3) that his counsel had been ineffective; and (4) that
he was deni ed due process.



of the denial. |In response to this argunent, the district court
returned the case to the magi strate judge.

After further review, the magistrate judge entered a
suppl enental report, recomendi ng that any delay in notification of
the denial should not toll the limtations period and that
di sm ssal was appropriate. The district court adopted this report
and recomendation and dismssed Phillips'’s petition wth
prej udi ce.

Phillips next filed a notice of appeal, which the district
court construed as an application for a COA. The district court
deni ed the application, and Phillips then requested a COAfromthis
court. W granted that COA on the Iimted question of whether his
petition was tinely.

I

Because Phillips filed his federal habeas corpus petition on

Oct ober 17, 1997, after the effective date of the AEDPA, the AEDPA

governs his petition. See Lindh v. Murphy, 521 U S. 320, 324-26,

117 S. . 2059, 138 L.Ed.2d 481 (1997)(confirm ng that AEDPA
applies to federal habeas corpus petitions filed on or after
April 24, 1996). Under a literal reading of 28 US C

§ 2244(d)(1)2 Phillips's ability to petition for habeas corpus

2Thi s provi sion reads:

(d) (1) A l-year period of l[imtation shall apply to



relief ended on June 29, 1996, one year after the state court

j udgnent becane final. But in United States v. Flores, 135 F. 3d

1000, 1005-06 (5th Gr. 1998), we held that for § 2254 petitions,
one year fromthe enactnent of the AEDPA constituted a reasonable
tinme to file for those prisoners whose convi ctions had becone fi nal
before enactnent of the AEDPA Phillips therefore had until
April 24, 1997, to file his habeas corpus petition.
The AEDPA al so provides for the tolling of the statute of
[imtations under certain circunstances:
(2) The tinme during which a properly filed application
for State post-conviction or other collateral
review with respect to the pertinent judgnent or
claimis pending shall not be counted toward any
period of limtation under this subsection.

ld. In addition, in certain exceptional circunstances, equitable

tolling may be warranted. Fi sher v. Johnson, 174 F.3d 710, 714

(5th Gr. 1999).
Under normal circunstances, Phillips had 365 days from

April 24, 1996, to file his habeas corpus petition. The tolling

an application for a wit of habeas corpus by

a person in custody pursuant to the judgnent

of a State court. The limtation period shal

run fromthe | atest of--

(A) the date on which the judgnent becane
final by the conclusion of direct review
or the expiration of the tinme for seeking
such revi ew,

28 U S.C. § 2244.



provi sion for pending state habeas corpus applications began on
February 5, 1997, when he filed his appeal in state court. At this
poi nt, 286 days had run on the statue of limtations, |eaving 79.

On May 1, 1997, with denial of his appeal by the state court,

the period normally would have started runni ng again. It would
have run out, therefore, long before Phillips filed his federa
habeas corpus petition on COctober 17, 1997. Even if we accept
Phillips’s contention that he did not receive notice of the deni al

until August 29, 1997, the state petition was not “pending”2 during
t hat subsequent four-nonth delay. Thus, under the provisions of
the statute, Phillips's federal petition was untinely.

Equitable tolling, however, may apply in this case. It is
truethat tollingis only available in “exceptional circunstances.”

Fi sher v. Johnson, 174 F.3d 710, 713 (5th Gr. 1999). As we noted

in Fisher, 174 F.3d at 715, a substantial delay of several nonths
in receiving information concerning a change in the |law m ght
qualify. In this case, the purported delay in receiving notice of
the denial was four nonths. And Phillips pursued the process with
diligence and alacrity: he filed for an out-of-tinme appeal within

three days of allegedly receiving notice of the denial. He then

3The Anerican Heritage Dictionary of the English Language 969
(10t h ed. 1981) defines “pending” as “[n]ot yet decided or settl ed;
awai ting conclusion or confirmation.” On May 1, 1997, the matter
on appeal was decided and settled, regardl ess of whether Phillips
had notice of the denial on that date.




filed his federal habeas corpus appeal within one nonth of the
deni al of the out-of-tine appeal. Thus, we conclude that the del ay
inreceiving notification that Phillips describes could qualify for
equitable tolling. This would toll the period fromMay 1, 1997 to
August 29, 1997. Thus, as of August 29, Phillips would still have
had 79 days remaining on the statute of limtations.

Anot her two days ran on the clock after Phillips received
noti ce of the denial but before he filed his notion for an out-of -
time appeal in state court on Septenber 1, 1997. The period then
tolled until the denial of that appeal on Septenber 18. Another 30
days ran before Phillips filed his federal habeas corpus petition
on Cctober 17. Thus, Phillips still had 47 days left on the
statute of limtations on that date. This habeas corpus petition,
therefore, would have been tinely.

11

This all assunmes that Phillips can establish that he did not
receive notice of the denial of his appeal until August 29, 1997.
Al t hough we have not found any cases discussing who bears the
burden of proof concerning equitable tolling in the AEDPA cont ext,
we believe the defendant should bear this burden. |In other areas
of federal law, the party seeking to establish tolling typically

carries that burden. See Hood v. Sears Roebuck and Co., 168 F. 3d

231, 232 (5th CGr. 1999)(claimant bears the burden in Title VII



cases); Blunberg v. HCA Managenent Co., Inc., 848 F.2d 642, 644

(5th Gr. 1988)(plaintiff bears the burden in ADEA cases); Taylor

V. Cener al Tel ephone  Co., 759 F.2d 437, 442 (5th Cr.

1985) (plaintiff bears burden concerning equitable tolling of the

filing requirenent wwth the EEOCC); United States v. Marshall, 856

F.2d 896, 900 (7th Cr. 1988)(governnent nust establish factua
predicates to tolling). W believe that the burden should fall on
Phillips in this case. W therefore REMAND the case to the
district court for a hearing as to whether Phillips first received
notice of the denial on August 17, 1997.
|V

For the reasons stated herein, the district court’s denial of

habeas corpus relief is

VACATED and REMANDED.



