UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-50956

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

V.

JOSE GUADALUPE SALAZAR- FLORES,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

January 25, 2001

Before KING Chief Judge, and REYNALDO G GARZA, and PARKER
Crcuit Judges.

REYNALDO G GARZA, Circuit Judge:
BACKGROUND

Jose @Quadal upe Sal azar-Flores was charged by indictnment with
one count of possession with intent to distribute a quantity of
marijuana in violation of 21 U S.C. 8 841. The Governnent filed
with the indictnment a “NOTI CE OF ENHANCED PENALTY,” in which it
stated that it would seek an enhanced penalty upon Sal azar -
Fl ores’s conviction because it believed the evidence woul d show
that the controll ed substance involved in the offense was a

quantity of 50 kilograns or nore of marijuana. Sal azar-Flores
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filed a notion to dismss the indictnment, arguing that, pursuant
to the Suprenme Court’s decision in Jones v. United States, 526
U S 227 (1999), the failure to allege the drug quantity in the
i ndi ctment as an el enent of the offense rendered the indictnent
fundanental | y defective.

Sal azar - Fl ores subsequently pleaded guilty pursuant to a
witten plea agreenent to possession with intent to distribute a
quantity of marijuana in violation of 8 841. At Sal azar-Flores’s
rearraignnment, the district court advised himthat the nmaxi mum
possi bl e sentence he could receive if the Governnent proved to
the court that the anpbunt of marijuana exceeded 50 kil ograns was
incarceration fromzero to 20 years and a fine of zero to one
mllion dollars. Salazar-Flores stated that he understood the
maxi mum possi bl e sentence. Sal azar-Flores further stated that
the Governnent’s factual basis, which indicated that he had
possessed approxi mately 195 pounds of marijuana, was correct.

Sal azar-Fl ores was sentenced to 30 nonths’ inprisonnent, to be
foll owed by three years’ supervised rel ease, and fined $2, 000.
The district court subsequently denied Sal azar-Flores’s notion to
dism ss the indictnent as noot because Sal azar-Fl ores had pl eaded
guilty to the challenged indictnent. Salazar-Flores filed a
tinmely notice of appeal fromhis judgnent of conviction and

sent ence.
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On appeal, Sal azar-Flores initially argued, relying upon the
Suprene Court’s decision in Jones, that because his indictnent
did not allege a drug quantity, it failed to state all of the
el enrents of the offense of possession of marijuana wth the
intent to distribute. After briefing was conpl eted, the Suprene
Court handed down Apprendi v. New Jersey, = US | 120 S
Ct. 2348 (2000), and the parties filed supplenental briefs
addressing its inpact on this case. Salazar-Flores continues to
mai ntain that his conviction should be vacated because his
indictnment failed to state an offense because it was silent
concerning the drug quantity he was all eged to have possessed.

The Suprenme Court held in Apprendi that “[o]ther than the
fact of a prior conviction, any fact that increases the penalty
for a crinme beyond the prescribed statutory nmaxi mum nust be
submtted to a jury and proved beyond a reasonabl e doubt.”
Apprendi, 120 S. C. at 2362-63. W have applied Apprendi to 8
841 drug convictions and interpreted Apprendi to require the
Governnent, when it seeks to enhance penalties based on the
anmount of drugs under § 841(b)(1)(A) or (B), to state the drug
quantity in the indictnent and to submt the question of drug
quantity to a jury for a finding of proof beyond a reasonable
doubt. United States v. Doggett, 230 F.3d 160, 165 (5th Gr.
2000). However, Apprendi requires reversal of a conviction only

in those cases where a sentence exceeds the statutory nmaxi mum



United States v. Keith, 230 F.3d 784, 787 (5th Gr. 2000). A
fact used in sentencing that does not increase a penalty beyond
the statutory nmaxi mum need not be alleged in the indictnment and
proved to a jury beyond a reasonable doubt. 1d. W therefore
find that Salazar-Flores’s indictnment alleged all the essenti al
el ements of a violation of 8 841 and reject his argunent that we
must vacate his conviction and remand for the dism ssal of his

i ndi ct nment.

The statutory maxi mum under the facts of this case is “a
termof inprisonnent of not nore than 5 years, a fine not to
exceed . . . $250,000 if the defendant is an individual . . . or

both.” 21 U S.C. 8§ 841(b)(1)(D).! Salazar-Flores was sentenced

! 21 U S C 8§ 841(b)(1)(D) states in relevant part: “In
the case of |less than 50 kilograns of marihuana, . . . such
person shall, except as provided in paragraphs (4) and (5) of
this subsection, be sentenced to a termof inprisonment of not
nore than 5 years, a fine not to exceed . . . $250,000 if the
defendant is an individual . . . or both.” (enphasis added).

Section 841(b)(5) is inapplicable because it concerns the
cultivation of a controlled substance on federal property.

Section 841(b)(4) states: “Notw thstandi ng paragraph
(1) (D) of this subsection, any person who viol ates subsection (a)
of this section by distributing a small anobunt of mari huana for
no renuneration shall be treated as provided in section 844 of
this title.” (enphasis added). Section 844 elaborates that, for
an individual with no prior convictions, the maxi num sentence is,
in part, “a termof inprisonnent of not nore than 1 year.”
However, 8 841(b)(4) is also inapplicable.

Sal azar-Flores admtted under oath at his sentencing
hearing that, anong others, the following facts were correct:
Approxi mately 195 pounds of marijuana were discovered in his
vehi cl e, and he knew that his vehicle contained marijuana.
Therefore, the quantity of marijuana was uncontested. Cf. United

States v. Rios-Quintero, 204 F.3d 214, 219 (5th G r. 2000)
(stating that because the defendant conceded the quantity before
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to thirty nonths inprisonment and a $2,000 fine. As such, his
sentence is wthin the statutory maxi nrum and does not run afou
of Apprendi .

The conviction and sentence of Sal azar-Flores are

accordi ngly AFFI RVED

the jury “the issue of quantity was undi sputed”).

Thus, 8 841(b)(4) does not apply because 195 pounds,
under any standard, does not qualify as a “small anount.”
Section 841(b)(1)(D) duly applies, with its five-year nmaxi num
i mpri sonment and $250, 000 maxi num fi ne.
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