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Before JOLLY, SM TH, and BARKSDALE, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

Primarily at issue is whether taxes owed by two corporations,
principally owed by Paul A and Marilyn G othues, were di scharged
in the Gothues’ personal Chapter 11 bankruptcy, despite: the IRS
claimng the G othues are the alter egos of the corporations; and
Ms. Gothues, followng Chapter 11 plan-confirmation, pleading
guilty to evading part of those taxes and, as part of her plea

agreenent, promsing to pay all of the taxes owed. The bankruptcy



court held the taxes were not discharged; the district court, they
were. We AFFIRM in PART, REVERSE in PART, and REMAND.
| .

At issue are fuel excise taxes owed by two diesel fuel
whol esal ers, Southwest GO Conpany of Jourdanton (SWOJ) and
Sout hwest Q| Conpany of Eagle Pass (SWEP). The taxes were
assessed from Septenber 1986 to Novenber 1994, for tax periods
1986- 1990.

In March 1987, the Gothues filed a joint petition for
personal bankruptcy under Chapter 11. The IRS filed proofs of
claim for enploynent taxes the debtors owed, as “responsible
persons”, but did not file proofs of claimfor any fuel excise tax
liabilities. The plan of reorgani zation, confirnmed i n August 1992,
provided, inter alia, for paynent of the enploynent taxes, but did
not make any provision for paynent of the excise taxes.

In 1990, however, the I RS had begun a crimnal investigation
regarding those (the corporations’) unpaid excise taxes. And,
approximately a year after plan-confirmation, Mrilyn G othues
pl eaded guilty to one count of a nulti-count indictnment for evading
paynment of excise taxes, in violation of 26 US C § 7201
(“Wwllfully attenpt[] in any manner to evade or defeat” paynment of
t ax) . In her plea agreenent, she agreed to pay all taxes,
penalties, and interest owed by the corporations, stipulating, for

sentencing purposes only, that the tax |oss was approxinmtely



$716, 000. (The Governnent clained the corporations owed over $4
million.) Accordingly, in Novenber 1993, the district court
ordered, as a condition of sentence, that M. G othues “pay all
taxes, penalties and interest due and owed”.

Ms. Gothues failed to do so. In March 1996, in an effort to
coll ect the ampbunt due, the IRS filed notices of tax |iens agai nst
the G othues’ property, identifying the Gothues as the
corporations’ alter egos or nomnees. It then issued notices of
intent to levy on sone of the G othues’ real property.

To stop the sale of their property, the Gothues filed this
adversary action in bankruptcy court, maintaining that, pursuant to
11 U.S.C. 8 1141(d) (1) (general discharge of pre-confirmation debts
upon pl an-confirmation), any personal liability they m ght have had
for the excise taxes had been discharged in 1992, when their
Chapter 11 plan was confirnmed. They also challenged the legality
and anount of taxes owed.

The I RS noved for sunmmary judgnment, asserting that, pursuant
to 11 U S . C 8§ 1141(d)(2) (debts listed in 11 U S.C § 523 non-
di schargeable as to individual debtors), the taxes-owed were
excepted fromdischarge. It relied upon subparts (A and (C) of 8§
523(a)(1). The fornmer is for taxes specified in 11 US C 8§
507(a) (8), including excise taxes; the latter, for taxes a “debtor

willfully attenpted in any nmanner to evade or defeat”. I n

addition, the IRS noved to dismss, for lack of jurisdiction, the



Grothues’ challenges to the legality and anount of taxes owed,
asserting those issues were not properly before the bankruptcy
court.

Followng a hearing on the notions in April 1997, the
bankruptcy court ruled in favor of the IRS. It held that, assum ng
the IRS had a bona fide pre-confirmation claim for the excise
taxes, it would not have been discharged, because M. G othues
could not “oppose a [8 523(a)(1)(C)] finding of willful evasion of
tax, in the face of having pled guilty to evasi on of paying a tax”.
The court dismssed, for lack of jurisdiction, the G othues’
challenges to the legality and anmount of taxes owed. And, it
denied their notion for reconsideration.

Subsequent to the bankruptcy court’s ruling, and on a date not
found in the record at hand, the IRS, based upon its alter ego
liability-theory, filed a conplaint to foreclose its liens on the
G othues’ property. United States v. Marilyn G ot hues, No. SA-99-
CA-148-0G (WD. Tex.). (As discussed infra, the IRS contends the
still-pending foreclosure action is the proper forumto determ ne
the validity of that theory.)

Appealing from bankruptcy to district court, the G othues
contested the guilty-pl ea-precl uded-di schar ge-hol di ng, and poi nted
out the bankruptcy court’s failure to differentiate M. G othues,

who was not charged with, or convicted of, tax evasion. In re

Grothues, 245 B.R 828, 829-30 (WD. Tex. 1999). They al so



appeal ed the | ack-of -jurisdiction-ruling regarding the legality and
amount of taxes owed. I1d. at 830.

The district court reversed the bankruptcy court in part,
hol ding the IRS excise taxes claimhad been discharged. Id. It
reasoned that the IRS “alter ego, nom nee or rel ated veil -piercing
theory ... place[d] [its] claimoutside of the context of ... [,
inter alia,] 8 523(a)(1)”, because the IRS claimwas not for a
tax, but for “an equitable renedy” in the nature of “a declaratory
judgnent that the G othues’ assets are available to satisfy” the
corporations’ tax debts. ld. at 832. (The court noted that,
because of the non-retroactivity of the 1990 enactnent of 26 U S. C
8§ 4103, which provides for “responsible person” liability wth
respect to excise taxes, there was no such liability by which the
G othues could be held liable personally for the excise taxes, at
the time the corporations incurred them See id. at 831-32 &n.2.)
The court affirmed the bankruptcy court’s | ack-of-jurisdiction-
ruling regarding “the underlying tax liability”. 1d. at 830. (As
di scussed infra, that hol ding was not appeal ed by the G othues.)

1.

The I RS chal | enges the district court’s holdingits underlying
claimwas not “for a tax” and was, therefore, discharged. “Acting
as a second review court”, we exam ne de novo the bankruptcy
court’s conclusions of law, its fact-findings, only for clear

error. E.g., In re Johnson, 146 F.3d 252, 254 (5th G r. 1998).
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The |IRS had the burden of proving non-dischargeability by a
preponderance of the evidence. See Grogan v. Garner, 498 U S. 279,
287 (1991).

The principal issue is whether the RS underlying claimfor
the two corporations’ unpaid excise taxes, nmde against the
Grothues through an alter ego theory, falls wthin the §
523(a) (1) (O discharge-exception, in the light of M. G othues
pleading guilty to willful tax evasion, and her concomtant plea-
agreenent - prom se to pay those taxes. And, if non-dischargeability
applies for that reason to Ms. Gothues, is it equally applicable
to M. Gothues?

A

The district court’s analysis was fundanentally flawed,
according to the IRS, because the alter ego theory is not an
i ndependent cause of action, but nerely a renmedy to enforce a
cl ai med substantive right — here, to paynent of taxes owed and non-
di schargeabl e under 8 523(a)(1). Inthis regard, the IRS notes the
di scharge provisions make no distinction between taxes incurred
directly by a debtor’s corporation, and those incurred indirectly
by a debtor operating through an ineffective corporate form It
asserts that, as a matter of common sense, a debtor who has pl eaded
guilty to evading a tax should not be all owed to use bankruptcy | aw
to avoid paying it, especially where, as here, the debtor prom ses,

in a post-confirmation plea agreenent, to pay the tax.



Concomtantly, the IRS contends the district court erred in
relying on In re Hurricane RV. Park, Inc., 185 B.R 610, 613-15
(Bankr. D. Uah 1995), which held the IRS violated Hurricane’'s
di scharge-injunction by filing post-confirmation tax |iens agai nst
that corporate debtor’s property (as the IRS did against the
G ot hues’ property), based on, as here, an alter ego theory, and in
an effort to collect taxes owed by an officer of the corporate
debtor. The IRS reads Hurricane as inapplicable because, unlike
the Grothues, Hurricane was a corporate debtor; the discharge-
exception in 11 U S C 88 1141(d)(2) and 523(a)(1)(C, at issue
here, applies only to individual debtors.

Wil e conceding the IRS alter ego theory is sinply a renedy,
not a claim per se, the Gothues assert the district court
neverthel ess correctly held the RS wunderlying clainms are not tax
clains because the G othues had no direct liability for their
corporations’ taxes. To the Gothues, the relevant point from
Hurricane is that the IRS alter ego theory was not a tax claim

As the Grot hues concede, the IRS alter ego theory is just one
of several ways to pierce the corporate veil under the applicable
Texas law. Its use does not alter the IRS wunderlying claimfor
the unpai d excise taxes. See Inre S.I. Acquisition, Inc., 817
F.2d 1142, 1152 (5th Cr. 1987) (citing Castleberry v. Branscum
721 S.W 2d 270, 272 (Tex. 1986) (“alter ego renedy applies when
there is such an identity or unity between a corporation and an
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individual ... that all separateness between the parti es has ceased
and a failure to disregard the corporate form would be unfair or
unjust”) (enphasis added)); Peacock v. Thomas, 516 U.S. 349, 353
(1996) (veil-piercing sinply nethod of assigning liability on
“underlying cause of action”).

And, as for the weight to accord Hurricane, 8 523(a)(1l)’s
di scharge exceptions were not before that court. They do not apply
to corporate debtors. 11 U S. C 8§ 1141(d)(2) (plan confirmation
“does not discharge an individual debtor from any debt excepted
from di scharge under section 523") (enphasis added); Fein v.
United States, 22 F.3d 631, 633 (5th Gr. 1994) (as to “individual
debtors, Congress consciously opted to place a higher priority on
revenue collection than on debtor rehabilitation”) (citation
omtted).

B

Accordingly, the IRS has a claim for taxes. The G ot hues
chal l enge, on several fronts, the bankruptcy court’s non-
di schargeability holding, as well as asserting that, even if §
523(a) (1) (O non-dischargeability applies to M. Gothues, the
underlying reasoning is not applicable to M. G othues.

1

Notw t hst andi ng the IRS underlying claimbeing “for a tax”,

the G othues nmaintain the bankruptcy court erred by basing non-

di schargeability on Ms. Grothues’ crimnal conviction alone. They



assert In re Bruner, 55 F.3d 195 (5th Gr. 1995), mandates a nore
extensive analysis. To them it requires, inter alia, determning
whet her they had the ability to pay the taxes; and, in that regard,
they note the 11 U S C 8§ 523(a)(1l)(C non-dischargeability
standard is different fromthat for crimnal tax evasion under 26
US C 8§ 7201. Likew se, they base error on the bankruptcy court’s
holding all the taxes non-dischargeable, despite M. Gothues’
pl eading guilty to evasion for only one of the subject tax peri ods.
Finally, they conplain that the IRS i ntroduced no summary j udgnment
evidence to support its alter ego theory.
a.

Relying on In re Bruner, 55 F. 3d at 197, the G ot hues contend
that, for 8 523(a)(1)(C) wllful evasion, the bankruptcy court nust
find the debtor: (1) had a legal duty to pay the tax; (2) knew of
such duty; and (3) “voluntarily and intentionally violated” it,
having prelimnarily assessed the debtor’s financial ability to pay
the tax. 1d. W disagree. (W note, however, the elenents of the
three-prong test — duty; know edge; and voluntary and intentional
violation - seem inplicit in M. Gothues’ § 7201 crimnal
conviction, which required a “wllful[] attenpt[] ... to evade or
defeat” paynent of taxes.)

The central issue in Bruner, 55 F.3d at 198-200, was whet her
8§ 523(a)(1)(C) wllful evasion requires proof of an “affirmative

act”, a question on which the circuits are split. Conpare In re



Toti, 24 F.3d 806, 809 (6th Gr.) (8 523(a)(1)(C enconpasses “both
acts of commssion and ... omssion”), cert. denied, 513 U S. 987
(1994), with In re Haas, 48 F.3d 1153, 1158 (11th GCir. 1995)
(nonpaynent of taxes “alone” not within scope of 8§ 523(a)(1)(C),
abrogated in part by Inre Giffith, 206 F.3d 1389, 1395-96 (1l1lth
Cr.), petition for cert. filed, 68 U S. L.W 3002 (U S 22 June
2000) (No. 99-2052). In Bruner, our court agreed with Toti, but
did so in dictum because Bruner ruled that resolution of the issue
was not necessary, in the light of the Bruners having commtted
“acts of omssion and ... comm ssion”. Bruner, 55 F.3d at 200.
To the extent the G othues raise this point, the sane is true

her e. In addition to Ms. Gothues’ guilty plea conviction for
failing to file a required excise tax return and to pay taxes she
knew to be due, she pleaded guilty to

willfully attenpt[ing] to evade and defeat a

tax ... by making and causing to be made fal se

i nvoices for the sale of the fuel to be shown

to the [IRS] auditors, and by collecting

excise taxes from custoners, and

falsifying, and causing to be falsified, the

books and records of [SWXJ] and indicating

that certain of said sales were for purposes

exenpt from excise taxes, and all for the

pur pose of continuing the schene to defeat the

assessnent of taxes and paynent of the tax, in

violation of Title 26, [U S C 8] 7201, and

Title 18, [U S.C. 8] 2.
(Enphasi s added.)

Because, with its sumary judgnent notion, the IRS submtted

Ms. Grothues’ plea agreenent and a transcript of her sentencing
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hearing, including the above, describing acts of omssion and
comm ssion (such as falsifying records), this evidence was nore
than sufficient. Mreover, Ms. Gothues is estopped from denying
she engaged in the charged conduct. E. g., Johnson v. Sawer, 47
F.3d 716, 722 n.13 (5th Cr. 1995) (8 7201 conviction necessitates
finding “defendant ... acted willfully and know ngly with specific
intent to evade [a tax]” (citation and quotation marks omtted),
estoppi ng defendant from taking inconsistent position in civil
action). See Inre CGoff, 180 B.R 193, 199-200 (Bankr. WD. Tenn

1995) (debtor estopped fromclaimng discharge of certain taxes in
the light of his plea bargain adm ssion he willfully attenpted to
evade them. In short, Ms. Grothues “do[es] not qualify as the
sort of ‘honest debtor’ the Bankruptcy Code is designed to
protect”. Bruner, 55 F.3d at 200 (enphasi s added).

As to the lack of a finding that the Grothues had the ability
to pay the taxes, the key 8 523(a)(1)(C) determ nation is whether
debtor’s conduct is willful. Wether debtor has the ability to pay
is, of course, an appropriate factor in making that determ nati on,
but it is not alitnus test. |In any event, the G othues have not
asserted they could not pay the taxes.

b.

Regar di ng the non-di schargeability of the taxes for which M.

Grothues did not plead guilty to evading, the IRS maintains that,

despite her pleading guilty to such evasion for only one taxable
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period, she admtted her “wllful” conduct extended beyond that
period. The IRS bases its position on Ms. Gothues’ stipulatingin
her plea agreenent that she caused a tax loss to the Governnent
greater than for that one period. In this regard, and although the
record evidence focuses on Ms. Gothues’ wllful conduct in the
second quarter of 1988, she stipul ated her conduct caused a | oss of
approxi mately $716, 000, well above the $80, 000 associ ated w th her
one-tax-period conviction and obviously enconpassing other tax
periods (other taxes). And, in her plea agreenent, she promsed to
pay all of the corporations’ unpaid excise taxes, an integra
provi sion made a condition of her sentence.

In the light of these unique circunstances, we hold that, as
to Ms. Grothues, these other taxes are al so non-di schargeable.” As
a general matter, hol ding otherw se m ght —i ndeed, probably would
—encour age unscrupul ous debtors to use bankruptcy | aw as a shield
agai nst enforcenent of crimnal proceedings prom ses they had no
intention of keeping, but nevertheless nade, in order to gain a
nore favorabl e pl ea agreenent/sentence.

C.

“Accordingly, we need not address the |IRS alternative
reliance on the discharge-exception in 8 523(a)(7) (debts “for a
fine, penalty, or forfeiture payable to and for the benefit of a
governnental unit”). In any event, we would not consider it,
because the IRS did not raise this issue inits opening brief here,
t hereby abandoning it. See infra.
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In addition to pointing to the IRS not submtting summary
j udgnent evidence supporting its alter ego theory, the Gothues
assert Ms. Grothues was ordered only to pay taxes “due and ow ng”
to the IRS, and nmmintain there has been no determ nation she owed
any taxes due.

The Gothues’ liability for the taxes — and, concomtantly,
the validity of the IRS alter ego theory — are not before us. As
noted, the G othues did not appeal the district court’s affirmng
t he bankruptcy court’s no-jurisdiction-holding as to the legality
and anmount of taxes owed. These issues are for the earlier-
referenced forecl osure proceeding.

2.

Finally, all parties agree Ms. G othues’ plea agreenent and
guilty-plea conviction do not support 8 523(a)(1l)(C non-
di schargeability of M. Gothues’ tax debt (if any). Nevertheless,
the RS urges holding its tax claimnon-dischargeable for him as
wel |, pursuant to the discharge exception for certain excise taxes
under 11 U. S.C. 88 523(a)(1) (A and 507(a)(8). As discussed supra,
the fornmer is a discharge-exception for taxes specified in the
atter. Under 8§ 507(a)(8), excise taxes are a priority claimif
t hey concern a “transacti on occurring before the date of the filing
of the petition for which areturn, if required, is |ast due, under
appl i cabl e | aw or under any extension, after three years before the

date of the filing of the petition”. 11 U S.C. 8§ 507(a)(8)(E)(i).
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The I RS advanced this contention in bankruptcy, as well as in
district, court; neither addressed it. The IRS, however, did not
raise this issue in its opening brief here. Therefore, it is
deened abandoned. E.g., Yohey v. Collins, 985 F.2d 222, 225 (5th
CGr. 1993).

L1l

For the foregoing reasons, we REVERSE that part of the
district court’s judgnent as to Marilyn Gothues; AFFIRM the
remai nder; and REMAND this action for entry of a revised judgnent

or for such other proceedings as may be appropriate.

AFFI RVED i n PART, REVERSED in PART; and REMANDED

14



