UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50517

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
VERSUS

M GUEL DE SANTI AGO- GONZALEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

March 20, 2000
Bef ore JOLLY and DeMOSS, Circuit Judges, and DOAD', District Judge.
DeMOSS, Circuit Judge:

M guel DeSanti ago- Gonzal ez (“DeSantiago”) appeals from the
sentence i nposed by the district court after he pleaded guilty to
attenpting to unlawfully reenter the United States after
deportation in violation of 8 U S.C. § 1326.

BACKGROUND

The facts of this case are quite sinple and are undi sput ed.
M guel DeSantiago was deported fromthe United States in January,
1999. He attenpted to reenter the United States at the Paso del
Norte port of entry in El Paso, Texas on February 14, 1999, and he
pl eaded guilty toillegal reentry by a deported alien in violation
of 8 US C 8§ 1326. Prior to his original deportation, DeSanti ago
had thrice been convicted in New Mexi co of the m sdenmeanor offense

of driving while intoxicated (“DW”), and according to the pre-

" District Judge of the Northern District of Chio, sitting by
desi gnati on.



sentence report (“PSR’), for each conviction, he had been given
jail time.?

In the PSR the probation officer recommended that
DeSantiago's base offense level be increased by four |evels,
pursuant to U S.S.G 8§ 2L1.2(b)(1)(B), because he had previously
been convi cted of three m sdeneanor crines of violence. DeSantiago
objected to the PSR, claimng that the m sdeneanor DW viol ati ons
were not “crimes of violence.” The district court overruled his
obj ections, stating that drunk driving creates a serious risk of
physical injury to another and therefore, is a crine of violence
maki ng DeSantiago eligible for the 8§ 2L1.2(b)(1)(B) enhancenent.
The district court sentenced DeSantiago to a 20-nonth term of
i nprisonnment, followed by a one-year term of supervised rel ease,
and DeSantiago has tinely appeal ed.

DI SCUSSI ON

DeSantiago's only issue on appeal is whether the district
court erred by enhancing his sentence four |levels under 8§ 2L1.2
because he had been thrice convicted of m sdenmeanor crinmes of
vi ol ence. W review a district court's application of the
gui deli nes de novo, and its findings of fact for clear error. See

United States v. Hornsby, 88 F.3d 336, 338 (5'" Cir. 1996); see al so

. DeSantiago was first convicted for driving while
i ntoxi cated on August 11, 1991 in Roswel |, New Mexico -- he pl eaded
guilty and was sentenced to 48 days in jail. Next, he was
convicted for driving while intoxicated on January 29, 1993 in
Roswel | -—- he pleaded guilty and was sentenced to 90 days in jail.
Finally, he was convicted of aggravated driving while intoxicated
on March 17, 1994 in Roswell -- he pleaded guilty and was sentenced
to 364 days in jail.



United States v. Reyna-Espi nosa, 117 F.3d 826, 828 (5'" Cir. 1997).
The applicable guidelines offense section for DeSantiago's
conviction under 8 U S.C. 8§ 1326, provides as follows:

2L1.2. Unlawfully Entering or Remaining in the
United States

(a) Base Ofense Level: 8
(b) Specific Ofense Characteristic

(1) If the defendant previously was
deported after a crimnal conviction, or if

the defendant wunlawfully remained in the
United States foll ow ng a renoval order issued

after a crimnal conviction, increase as
follows (if nore than one applies, use the
greater):

(A If the conviction was for an
aggravated felony, increase by 16 | evels.

(B) If the conviction was for (i) any
ot her f el ony, or (i) three or nor e
m sdeneanor crinmes of violence or m sdeneanor
control |l ed substance offenses, increase by 4
| evel s.
US S G § 2L1. 2.

According to application note 1 to this guideline section, the
term“crinme of violence” is defined according to the provisions of
US S G 8§ 4B1.2, and for purposes of 8§ 2L1.2(b)(1)(B), the term
i ncl udes of fenses puni shabl e by i nprisonnment for a termof one year
or less. The applicable definition of a “crinme of violence” for
t he purposes of DeSantiago's sentence is thus found at § 4B1.2(a),
whi ch provides as foll ows:

(a) The term "crine of violence" neans
any offense wunder federal or state |aw,
puni shable by inprisonnent for a term
exceedi ng one year, that --

(1) has as an elenent the use,



attenpted use, or threatened use of physica
force against the person of another, or

(2) is burglary of a dwelling,
arson, or extortion, i nvol ves use  of
expl osi ves, or otherw se i nvol ves conduct that
presents a serious potential risk of physical
injury to another.
US. S.G § 4Bl 2. The application notes to 8 4B1.2 go on to
further narrow the definition of a “crinme of violence”:

1. For purposes of this guideline--

"Crime of violence" includes nurder,
mansl aught er, ki dnappi ng, aggravated assaul t,
forcible sex offenses, r obbery, arson,

extortion, extortionate extension of credit,
and burglary of a dwelling. Other offenses are
included as "crinmes of violence" if (A that
of fense has as an elenent the use, attenpted
use, or threatened use of physical force
against the person of another, or (B) the
conduct set forth (i.e., expressly charged) in
t he count of which the defendant was convi cted
i nvol ved use of explosives (including any
expl osive material or destructive device) or,
by its nature, presented a serious potenti al
ri sk of physical injury to another.
US S G 8§ 4B1.2, application note 1.

Based upon the foregoing, the central issue in this case
becones, does the m sdeneanor offense of driving while intoxicated
inplicate 8 4Bl1.2 because such an offense, by its very nature
“invol ves conduct that presents a serious potential risk of
physical injury to another”?

We have held that a “substantial risk” requires only a strong
probability of occurrence, not certainty. See United States v.
Rodri guez- Guzman, 56 F.3d 18, 20 (5" Cir. 1995). W have also held
that the term®“by its nature” dictates a categorical approach to
det erm ni ng whet her particul ar conduct is a crine of viol ence under

4



18 U.S.C. §8 16(b), that is, acrineis either violent by its nature
or not -- the circunstances of a particular case do not control the
determ nati on of whether the crine is violent “by its nature.” See
United States v. Val azquez-Overa, 10 F.3d 418, 420 (5'" Cir. 1996).

The district court relied on the reasoning of a Seventh
Circuit case, United States v. Rutherford, 54 F.3d 370 (7" Cir.
1995), for its holding that the very nature of the act of driving
while intoxicated involves “a serious risk of physical injury.”
ld. at 376. DeSantiago argues that the district court's reliance
on Rutherford is m spl aced, because that deci sion violated rul es of
statutory construction. He urges a plain neaning analysis of the
term*“serious potential risk of physical injury.”

The governnment contends that DeSantiago's argunent that rules
of statutory construction prohibit a finding that DW can be a
crime of violence has been foreclosed by our recent holding in
Camacho-Marroquin v. INS, 188 F.3d 649, 652 (5" Cir. 1999), in
which we relied upon Rutherford. In Camacho, we held that the
Texas crinme of felony DW is, by its very nature, a crine of
vi ol ence. However, we are reluctant to give Camacho controlling
ef fect because it was a deportation case wherein the applicable
definition of “crime of violence” was found at 18 U S.C. § 16,
whi ch defines the term*“crine of violence” in |language simlar to
but not identical with the definition which controls the sentencing
i ssue presented in this appeal found at U S.S. G 84Bl. 2(a).

Consequently, while we agree with DeSanti ago t hat Canmacho does

not control the outconme of this case, we find persuasive the



reasoni ng of Rutherford, that the very nature of the crinme of DW
presents a “serious risk of physical injury” to others, and nmakes
DW a crinme of violence. In effect, sub-paragraph (2) of
8 4Bl1.2(a) expands the definition of “crinme of violence” so as to
enconpass such reckless and negligent conduct as driving while
i nt oxi cat ed. As noted above, we take a categorical approach in
determ ning whether a particular crine is violent “by its nature.”
See Val azquez-Overa, 10 F.3d at 420. As the Rutherford court
noted, that drunk driving is inherently dangerous, is “well-known
and well docunented.” Rutherford, 54 F.3d at 376. Thus, as a
result of the inherent risk of physical injury associated with
drunk driving in general and without regard to the circunstances of
any particular case, we join the Seventh Crcuit in holding that by
its very nature, the crinme of driving while intoxicated is a crine
of violence as that termis defined in U S S.G 8 4Bl.2(a)(2).

Accordingly, we hold that the district court did not err in
finding that the m sdeneanor crine of DW constitutes a “crinme of
viol ence” under § 4Bl.2(a)(2). And since DeSantiago had thrice
been convicted of a m sdenmeanor crinme of violence at the tinme of
his attenpted unlawful reentry into the United States, the four-
| evel enhancenment under 8§ 2L1.2(b)(1)(B) was appropriate.

CONCLUSI ON
For all of the foregoing reasons, the sentence i nposed by the

district court below is AFFI RVED



