UNITED STATES COURT OF APPEALS
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No. 99-50485

UNITED STATES OF AMERICA,

Plaintiff - Appellee,

Versus

PATRICK CLARK,

Defendant - Appellant.

Appeal from the United States District Court
For the Western District of Texas

July 26, 2001
Before EMILIO M. GARZA and PARKER, Circuit Judges, and ELLISON", District Judge.
EMILIO M. GARZA, Circuit Judge:
In light of the impact that Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147
L.Ed.2d 435 (2000) has wrought in sentencing above maximum statutory limits, we REMAND to

the district court to reconsider its ruling denying Patrick Clark an amendment to his § 2255 motion

District Judge of the Southern District of Texas, sitting by designation



based on futility in light of Apprendi.

! By remanding this case, we express no opinion on how the district court should

resolvethat issue. Inreconsidering whether Clark’samendment isfutile the district court may need
to determine whether Apprendi announces a substantive change in the law requiring retroactivity
under Davis v. United States, 417 U.S. 333, 94 S.Ct. 2298, 41 L.Ed.2d 109 (1974) (allowing a
defendant to assert ina § 2255 proceeding, aclaim based on an intervening substantive changein the
interpretation of afederal crimind statute) or achangein procedure requiring application of Teague
v. Lane, 489 U.S. 288, 109 S.Ct. 1060, 103 L.Ed.2d 334 (1989) (under Teague the district court
must determine the date on which the conviction became final, whether a new rule was announced,
which is procedural and not substantive, and, pending that determination, whether any exceptions
apply). Because of the difficulty and importance of the retroactivity issue, the district court should
consider whether to appoint counsel for Clark.
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ROBERT M PARKER, Circuit Judge, dissenting:

| dissent fromthe panel’s decision to remand this case for
reconsideration in light of Apprendi v. New Jersey, 530 U S. 466
(2000). This case presents a purely |egal question that requires
no further action by the district court and | would therefore
decide, prior to remand, this issue which has been squarely
presented and adequately briefed.

Patrick Cdark (federal prisoner # 61006-080) appeals the
denial of his notion to vacate, set aside or correct his sentence
filed pursuant to 28 U.S.C. § 2255. W granted Clark a certificate
of appealability to determ ne whether the district court erred in
denying himleave to amend his 8§ 2255 notion based on the futility
of his claim that the anobunt of cocaine base is an elenent of
possession with intent to distribute cocaine base in violation of
21 U S.C 8§ 841(a)(1) that nust be alleged in the indictnent.

In 1994, a federal grand jury charged Cark in a two-count
indictment with conspiracy to possess with intent to distribute
cocai ne base and with possession “wth intent to distribute cocaine
base, a Schedule Il Controlled Substance in violation of Title 21
United States Code, Section 841(a)(1).” Clark pleaded guilty
pursuant to a plea agreenent to Count Two, possession with intent
to distribute cocai ne base, and was sentenced to a term of life
i nprisonnment. This court determ ned that he had waived his right

to appeal in his plea agreenent and dism ssed his direct appeal.



See United States v. Cdark, No. 94-50730 (5th Cr. M. 28,
1996) (unpubl i shed).

In 1997, ddark filed the present 8§ 2255 notion. The
magi strate judge found no cogni zable constitutional errors and
recommended that the notion be denied. Cark filed objections to
the magi strate judge’ s findings and recomendati on, arguing for the
first time that his indictnent was defective because it failed to
allege the applicable penalty provision under 8§ 841(b). The
district court treated the objection as a notion to anmend the 8§
2255 notion. On March 26, 1999, the district court determ ned that
it would be futile to allowthe anendnent, relying on case | aw t hat
held that the anobunt of drugs involved in an offense was a
sentencing factor and not an elenent of the offense that was
required to be alleged in the indictnment. The order specifically
noted that “the novant’s argunent has been rejected by every
circuit that has addressed it.” The district court then adopted
the magistrate judge’'s findings that Cark’s other clains |acked
merit and denied the notion. The district court’s order was
entered two days after the Suprene Court decided Jones v. United
States, 526 U. S. 227 (1999), but nmade no nention of that opinion.

Cl ark appeal ed and the district court denied hima certificate
of appealability (COA). On March 30, 2000, Cark applied to this
court for a COA, asserting that Jones supported his argunent that

the district court commtted procedural error in denying himleave
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to amend his 8 2255 notion based on the futility of his claimthat
t he anount of cocai ne base i nvol ved shoul d have been alleged in the
i ndi ct ment. W granted COA on August 9, 2000, citing the then
recent Suprenme Court opinion in Apprendi, 120 S. . 2348 (deci ded
on June 26, 2000).

In Apprendi, the Suprene Court held that the Due Process
Clause of the Fourteenth Anendnent requires that a factual
determ nation, other than the fact of a prior conviction,
authorizing an increase in the maximum prison sentence for an
of fense nust be nmade by a jury on the basis of proof beyond a
reasonabl e doubt. Apprendi, 120 S. C. at 2351. The Governnent
argues that the district court did not abuse its discretion in
denying Cark the opportunity to anend his § 2255 petition to
attack his sentence on the basis of Jones and Apprendi because that
claimwas in fact futile under the law prevailing at the tine
Clark’s conviction becane final. Gven that O ark’ s conviction was
final prior to the date that Suprene Court decided Apprendi, |
agree that the Apprendi decision controls our analysis only if it

can be applied retroactively on collateral review?

A petitioner who brings a successive habeas petition may not rely on a new rule of
congtitutional law unless it has been made retroactive by the Supreme Court to cases on collaterd
review. SeeU.S.C. 88 2244(b)(3)(C) and 2255. The Supreme Court has not yet spoken on theissue
of whether Apprendi applies retroactively on collateral review, and it isthus not available asabasis
for relief in a successive habeas petition. Inre Tatum, 233 F.3d 857, 859 (5th Cir. 2000). Because
thisis Clark’sfirst § 2255 petition, that restriction is not implicated in this appeal.
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In Teague v. Lane, 489 U. S. 288, 310 (1989) the Suprene Court
stated that, as a general rule, “new constitutional rules of
crimnal procedure will not be applicable to those cases whi ch have
becone final before the new rules are announced.” The Court
established a three-step inquiry to determ ne when new rul es of
crimnal procedure apply retroactively on collateral review
Teague, 489 U.S. at 288. First, we nust determne the date on
which the defendant’s conviction became final. ODell wv.
Net herl and, 521 U.S. 151, 156 (1997). Second, we nust decide
whet her the Suprenme Court’s ruling constitutes a new rule of
constitutional crimnal procedure; Teague i s i napplicabl e unl ess we
find both that the rule is new and that it involves a procedural
rather than a substantive change. Bousley v. United States, 523
US 614 (1998). Third, a new procedural rule nmay nonethel ess
apply if it falls wthin one of two narrow exceptions to Teague’s
general rule barring retroactivity. See United States v. Sanders,
247 F.3d 139, 148 (4th Cr. 2001) (enphasizing the narrowness of
t he exceptions and pointing out that the Suprene Court has yet to
find a single rule that qualifies under the second exception). The
first exception, that a newrul e should be applied retroactively if
it places “certain kinds of primary, private individual conduct
beyond the power of the <crimnal lawnmaking authority to
proscribe,” Teague, 489 U S. at 311, has no application to the

case at bar. The second exception, that a new rule should be
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applied retroactively if it requires the observance of procedures
that are “inplicit in the concept of ordered liberty,” id., is
ful crumon which Cark’s argunent turns.

Initially, | note that the parties do not dispute that Cark’s
conviction was final in 1996, well before the Suprene Court’s 2000
deci sion in Apprendi was announced.

Teague’ s second step asks whether the rule is “new and
whether the rule is properly characterized as substantive or
procedural. On the question of whether Apprendi announced a “new’
rule, we have been directed to “survey the |egal |andscape as it
then existed, and determ ne whether a[ ] court considering [the
defendant’s] claimat the tine his conviction becane final would
have felt conpell ed by existing precedent to conclude that the rule
[ he] seeks was required by the Constitution.” Lanbri x v.
Singletary, 520 U S. 518, 526 (1997). As the district court
correctly noted, prior to Apprendi, Cark’s argunent had been
rejected by this circuit, see, e.g., United States v. Hare, 150
F.3d 419, 428 n.2 (5th Gr. 1998)(noting that because proof of
quantity is not an el enent of the offense, a defendant charged with
a violation of 8§ 841(a)(1) is on notice that the district court is
not bound by the quantity of drugs nentioned by the indictnent and
that his sentence wll be calculated under the sentencing
gui delines), overruled by United States v. Doggett, 230 F.3d 160

(5th Cr. 2000), and every other circuit that had addressed it.
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See, e.g., United States v. Dorlouis, 107 F. 3d 248 (4th Gr. 1998);
United States v. Silvers, 84 F.3d 1317 (10th G r. 1996); United
States v. Aness, 9 F.3d 716 (8th Cr. 1993). The Governnent has
conceded and | find that Apprendi announced a new rul e.

Next, | consider whether Apprendi involves a matter of
substantive |law or whether it announces a new rule of crimna
procedure. Not all cases are easily categorized as being either
substantive or procedural. |If the new rule gleaned from Apprendi
is the holding that every elenment of a crime nust be submtted to
the jury, then it is a procedural rule which should be analyzed
under Teague standards. |f, on the other hand, Apprendi is read as
refining the definition of an elenent of a federal offense, it is
a substantive deci sion governed by Davis v. United States, 417 U. S.
333, 346-47 (1974) (hol ding that a defendant nay assert in a § 2255
proceedi ng a claim based on an intervening substantive change in
the interpretation of a federal crimnal statute). The Governnent
has taken no position on this question in the brief filed in the
case at bar.

This circuit has twice in recent years applied new Suprene
Court decisions retroactively on collateral review based on our
conclusion that the decisions were substantive rather than
procedural . In United States v. Lopez, 248 F.3d 427 (5th Cr.
2001), Lopez filed a § 2255 notion attacking his conviction for

engaging in a continuing crimnal enterprise. He argued that the
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Suprene Court’s decision in R chardson v. United States, 526 U. S.
813 (1999), handed down after his sentence becane final, should be
retroactively applied to his case and that his sentence was
therefore void. Lopez, 248 F.3d at 429. Ri chardson held that a
jury must be instructed to reach a unani nous verdi ct on each of the
specific violations that conprise the alleged continuing series of
violations charged in the indictnment. Richardson, 526 U S. at
We concl uded that Richardson was a “new rule,” Lopez, 248 F. 3d at
431, and that it 1is generally retroactively applicable on
collateral review |1d. at 432. W further held that Teague was
i napplicable to the retroactivity analysis because Richardson
interpreted the statutory phrase “continuing series of violations”
and was thus substantive rather than procedural. Id.

In reaching this conclusion, we relied on our earlier decision
inUnited States v. McPhail, 112 F. 3d 197 (5th Gr. 1997), where we
applied Bailey v. United States, 516 U. S. 137 (1995), retroactively
based on the finding that Bailey was a substantive rather than
procedural ruling. “The decision in Bailey articulates the
substantive el enents that the governnent nust prove to convict a
person charged with using a firearmunder 8 924(c)(1). It explains
what conduct is, and has al ways been, crimnalized by the statute.”
McPhail, 112 F.3d at 199. The Suprene Court subsequently adopted
the sane reasoning and reached the same conclusion concerning

Bailey. Bousley v. United States, 523 U. S. 614 (1998).
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Simlarly, this circuit has found that Apprendi defines the
el ements of drug offenses and we nust therefore follow Lopez and
McPhail in our exam nation of retroactivity. |In United States v.
Doggett, 230 F. 3d 160 (5th G r. 2000), we concl uded that Apprendi’s
significance for federal drug offenses was that it required drug
gquantities under 8 841(b) to be treated as el enents of the offense
rather than sentencing factors. |d. at 164-65; see also Burton v.
United States, 237 F.3d 490 (5th Cr. 2000). Al t hough we find
oursel ves bound by our circuit’s precedent to hold that the new
rule redefines the elenments of 8§ 841 offenses and is therefore
substantive for purposes of our Teague analysis, | recognize that
Apprendi’s new rul e has bot h substantive and procedural conponents.

On one hand, Justice Stevens’s mmjority opinion begins by
expl ai ni ng why certain aspects of Apprendi’s case are not rel evant
to the narrowissue that the Suprene Court set out to resolve. 530
U S at 474. In that context, he states that the constitutionality
of basing an enhanced sentence on racial bias is not before the
court, adding “[t] he substantive basis for New Jersey’s enhancenent
is thus not at issue; the adequacy of New Jersey’'s procedure is.”
ld. at 475. The Fourth Grcuit cited this |anguage to support its
conclusion that Apprendi sets forth a new rule of crimnal
procedure, rather than a new substantive rule, and is thus subject
to Teague’ s retroactivity restrictions. United States v. Sanders,

247 F.3d 139, 147 (4th Cr. 2001). On the other hand, Justice
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Stevens notes that the |anguage of the Sixth and Fourteenth
Amendnents to the Constitution as well as over two hundred years of
jurisprudence require that an accused be convicted only upon proof
beyond a reasonabl e doubt of every fact necessary to constitute the
crime with which he is charged. Apprendi, 530 U. S. at 477-78. It
is clear fromthis discussion that the procedural aspect of the
decision is not new. The new concept that Apprendi adds to our
jurisprudence is that, other than a prior conviction, any fact that
i ncreases the penalty for a crine beyond the prescribed statutory
maxi mumis an el enment of the charged offense. 1d. at 490. O in
t he | anguage of Justice Thonmas’s concurrence, which Justice Scalia
joined, “[t]his case turns on the seem ngly sinple question of what
constitutes a ‘crinme.’” Id. at 499.

Because this conclusion puts us at odds with three of our
sister circuits, | pause to consi der whether their analysis reveal s
sone overl ooked basis for treating Apprendi as a procedural rule.
Federal circuit courts are in essential agreenment with the Fifth
Circuit’s conclusionthat Apprendi reordered our jurisprudence with
respect to the elenents of a § 841 conviction and that, post-
Apprendi, 8 841 sets forth three separate of fenses, rather than one
offense with three different penalties. See, e.g., United States
v. Flowal, 234 F.3d 932, 938 (6th Cr. 2000). The Fourth, Eighth
and Ninth GCrcuits have nonetheless treated Apprendi as a

procedural rather than a substantive rule for purposes of Teague’s
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anal ysi s.

In Sanders, the Fourth GCrcuit disposes of petitioner’s
contention that Apprendi is not subject to Teague' s three-step test
because it sets forth a new rule of substantive rather than
procedural law by stating summarily that “Apprendi constitutes a
procedural rule because it dictates what fact-finding procedure
must be enployed to ensure a fair trial.” Sanders, 247 F.3d at
147. Sanders then cites to Apprendi and quotes in a parenthetical,
w thout analysis or reference to context, Justice Stevens’'s
observation that the substantive basis for New Jersey’s enhancenent
was not at issue, the adequacy of its procedure was. |d.

The Ninth Crcuit afforded even | ess discussion to the issue
before treating Apprendi as a procedural rule in Jones v. Smth,
231 F.3d 1227 (9th G r. 2000). There, a panel decided that
Apprendi was properly characterized as “new’ and went directly into
a di scussion concerning whether the Apprendi rule, as applied to
the omssion of the preneditation elenent of a state nurder
charge,® is retroactive under the second Teague exception. |d. at

1237. Simlarly, the Eighth Crcuit in United States v. Mss, 2001

3Jones sanalysis and holding waslimited to the question of whether Apprendi isretroactively
applicable to a state murder statute. District courtsin the Ninth Circuit remain divided on whether
Apprendi may be applied retroactively in other contexts. Compare Reynolds v. Cambra, 136
F.Supp.2d 1071 (C.D.Cal. 2001)(applying Apprendi retroactively to awrit petition brought pursuant
to 28 U.S.C. § 2254) with Panokev. United States, 2001 WL 46941, * 3 (D.Haw. 2001)(holding that
Apprendi’ snew rule*“does not require retroactive application” ina 8 2255 petition attacking a § 841
drug conviction).
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W. 637312 (8th Cir.(Neb.) June 11, 2001), held that an Apprendi
challenge raised in an initial 8 2255 notion is Teague-barred
because, although it is a newrule, it fails to qualify under the
second Teague exception as a rule of “watershed magni tude.” |[|d. at
*2. The Mdss panel majority conpletely omtted any consi deration
of whether Apprendi inplicates a substantive change governed by
Davis or a procedural rule governed by Teague.* 1d.

My research turned up three district court opinions that
carefully attend to the substantive/procedural dichotonmy. Two of
themconclude, for largely the reasons | have already arti cul at ed,
that Apprendi is both substantive and procedural and thus nust be
applied retroactively. See United States v. Hernandez, 137
F. Supp. 2d 919, *6 (N.D. Chio 2001); Darity v. United States, 124
F. Supp.2d 355 (WD.N C. 2000), overruled by United States .
Sanders, 247 F.3d 139 (4th Cr. 2001). Contrariw se, Wire v.
United States, 124 F.Supp.2d 590 (M D. Tenn. 2000) holds that
Apprendi’s newrule is only procedural. Ware exam nes the Suprene
Court’ s decision announced in Bousley v. United States, 523 U S.
614 (1998), that Teague’'s non-retroactivity doctrine did not apply
to Bailey v. United States, 516 U S. 137 (1995), because Bail ey

announced a new rul e of substantive |aw. Ware, 124 F. Supp. 2d 595-

*Thedissent in Moss concludesthat Apprendi fallswithin thewatershed exceptionto the non-
retroactivity doctrine of Teague, but, like the maority opinion, does not address the
substantive/procedural issue.
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96. In Bousley, the “Suprene Court drew a distinction between
deci si ons concerni ng procedural rules and decisions holding that a

substantive federal crimnal statute does not reach certain

conduct . The distinction is based on the idea that a new
interpretation of a substantive rule will place certain conduct
beyond the reach of the crimnal law and will therefore create a

significant risk that defendants were unjustly convicted under the
old interpretation for conduct that is not unlawful.” Ware, 124
F. Supp.2d at 595 (internal citations omtted). Bai | ey exenpted
sone behaviors that had previously been held a violation of the
prohi bition against use of a firearmunder 18 U S. C. 8§ 924(c)(1),
and therefore sonme defendants had been convicted for conduct that
Congress had not prohibited. ld. at 595-96. The Ware court
reasons that Apprendi did not change the behavior prohibited by §
841; possession of certain drugs was andis illegal. Id. Rather it
sinply changed t he net hod of determ ning the wei ght of the drugs in
question. Id. “Therefore, instead of renoving certain conduct from
the reach of crimnal law, it nerely i nposes a procedural safeguard
to protect crimnal defendants. The rule announced in Apprendi is
procedural.” 1d. at 596.

While Ware sets out the nost thoughtful articulation | have
found for holding that Apprendi’s rule is not substantive, | remain
unpersuaded by its logic. Bousley’'s holding turns on the idea of

actual innocence and concerns itself with the “inpermssibly | arge
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risk that the innocent will be convicted.” See Bousley, 523 U S.
at 620. An Apprendi claimin the context of 8 841, in its sinplest
ternms, asserts that while a defendant is guilty of possessing an
unspecified quantity of a controlled substance, he is actually
i nnocent of possessing the quantity necessary to be found guilty
and sentenced under the nore onerous provisions of 21 US C 8§
841(b). See, e.g., 8 841(b)(1)(A)(a maxinmm penalty of life
i nprisonnment and a mandatory m ni mum of ten years’ inprisonnent);
see also United States v. Pittman, 120 F. Supp.2d 1263, 1270 n.9
(D.O. 2000)(“[A] defendant may be ‘actually innocent’ of a
sent enci ng enhancenent while guilty of the underlying offense.”).

Because | conclude that Apprendi announces a new substantive
rul e, Teague’' s prohibition against retroactivity does not apply and
Apprendi must be applied retroactively. See Davis, 417 U S. at
346-47. For that reason, | do not reach the question of whether
Apprendi falls within one of Teague’ s exceptions. For that reason,
as well, | find no nerit in the Government’s contention that
Teague’ s stated concern with the need for finality in crimna
cases and the costs of retroactive application of new rules of
constitutional law in habeas corpus proceedings dictates a ruling
that Apprendi is not retroactive. See Teague, 489 U. S. at 308-009.
The Governnent quotes at sonme length fromstatistics illustrating
the indisputable fact that narcotics cases constitute a high

percent age of federal prosecutions and full retroactive application
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of Apprendi wll <call 1into question tens of thousands of
convi ctions and sentences in drug cases alone. Justice O Connor,
in her Apprendi dissent, suggested the sane concern in calling the
change a “watershed change in constitutional law.” Apprendi, 530
U S at 524. | am therefore certain that the Suprene Court was
wel | aware of the potential |ong-range effect of its decision. The
district court in Pittman noted with alarm that any concl usion
other than a finding of non-retroactivity “could well lead to
overwhel m ng and di sastrous results given that every court in every
jurisdiction in the country has treated drug quantity as a
sentencing factor for the judge to determne for well over ten
years.” Pittman, 120 F. Supp.2d at 1270. Wil e Teague clearly
counsels that we consider the need for finality in crimnal
matters, Apprendi dictates that crimnal defendants not be
convi cted and sentenced for crines nore serious than those charged
in their indictnents and proved during trial. The fact that the
constitutional rights of crimnal defendants were violated in a
| arge percentage of <cases for a long tinme by well-neaning
prosecutors and good judges does not excuse us fromrenedyi ng t hose
wongs. Finally, |I note that, under Fifth Grcuit precedent, the
one-year limtations period for filing 8 2255 petitions began to
run on June 26, 2000, the date the Suprene Court handed down
Apprendi and has therefore expired. See Lopez, 248 F.3d at 433;

but see In re Vial, 115 F. 3d 1192, 1197 n.9 (4th Gr. 1997)(en
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banc) (interpreting theinitial recognition of theright referredto
in 8§ 2255(3) to be the date the Suprene Court rules on the
collateral availability of the rule). | therefore find nyself
unper suaded t he Governnment’s sky-is-fallingretroactivity argunent.

For the foregoing reasons, | would hold that the district
court erred in denying as futile Cark’s notion to anend his
initial 8§ 2255 petition. | would therefore reverse and remand to
the district court for further proceedings consistent with this
opinion rather than the majority’s remand wi t hout direction on the

question of retroactivity.
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