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DeMOSS, Circuit Judge:

I n these consolidated appeals, Patrick Stiefel chall enges the
district court’s revocation of his supervised release and its
inposition of a 14 nonth term of inprisonnent. Because the
revocation and the resulting sentence were not in violation of |aw
or plainly unreasonable, we affirm

| .

On April 7, 1992, Patrick Stiefel was sentenced to two terns
of 57 nonths inprisonnent, to be followed by tw years of
supervised release, all to be served concurrently, for two
violations of 18 U.S. C. § 2113(a), prohibiting bank robbery. After
serving his termof inprisonnent, Stiefel was rel eased on January
18, 1996, and began his supervised release. But on May 16, 1997,

the district court revoked Stiefel’s concurrent ternms of supervised



rel ease because, anong other things, he failed a drug urinalysis.
The district court resentenced him to two terns of 10 nonths
i nprisonnment and 14 nonths supervised release, all to be served
concurrently. The order was entered nunc pro tunc on July 24,
1997. Stiefel did not appeal his resentencing.

On February 12, 1998, Stiefel began his second term of
supervi sed rel ease. Wile serving that term Stiefel filed on July
24, 1998, an application for wit of habeas corpus to vacate the
second term of supervised release. He alleged that under circuit
precedent the district court | acked authority pursuant to 18 U. S. C
8§ 3583(e)(3) to inpose a term of supervised release along with a
termof inprisonnment after the revocation of his initial supervised
rel ease. Furthernore, Stiefel maintained that the 1994 amendnent
to 18 U S.C. 8§ 3583, authorizing the inposition of supervised
release in addition to inprisonnment after revocati on of supervised
rel ease, could not be applied in his case because it would viol ate
the Ex Post Facto C ause. On July 28, 1998, the district court
denied Stiefel’s application. Stiefel did not appeal that ruling.

On Cctober 27, 1998, the governnent noved to revoke Stiefel’s
second term of supervised release, alleging that Stiefel tested
positive for cocaine in violation of his release conditions.
Stiefel contested that notion, filing a “Mdtion to Dism ss Petition
t o Revoke Supervi sed Rel ease,” which again stated that the district
court | acked authority to i npose supervi sed rel ease after his first

revocati on. On Novenber 12, 1998, the district court denied the



governnent’s and Stiefel’s notions. |In denying Stiefel’s notion,
the district court noted that it had rejected Stiefel’s contentions
earlier in the order denying his “Application for Wit of Habeas
Corpus and Entry of Nunc Pro Tunc Order.” It directed Stiefel to
continue in his term of supervised release until April 12, 1999,
under the sanme terns and conditions as previously set.

On February 4, 1999, the governnent again filed a notion for
revocation, alleging alcohol intoxication in violation of his
release. Stiefel responded by filing another “Mdtion to D sm ss
Petition to Revoke Supervised Rel ease,” which presented the sane
issues that the district court already determned in its orders
denying Stiefel’s previous “Mtion to Dismss Petition to Revoke
Supervi sed Rel ease” and “Application for Wit of Habeas Corpus and
Entry of Nunc Pro Tunc Order.” The district court denied Stiefel’s
not i on. Moreover, on February 25, 1999, it revoked Stiefel’s
second term of supervised rel ease and resentenced himto two terns
of 14 nonths inprisonnent to run concurrently. These consoli dated
appeal s ensued.

.

Before proceeding to the specific nmatter on appeal, we note
that, in his brief, Stiefel also questions the district court’s
application of 18 U.S.C. 8 3583(h) to his sentence after revocation
of his first termof supervised release in May 1997. Stiefel did
not explicitly address that issue in his “Notice of Appeal In Form
Pauperis.” Indeed, that notice only nentions the sentence that the

district court neted out after the second revocati on. Furthernore,



under Federal Rule of Appellate Procedure 4(b), a defendant’s
noti ce of appeal nmust be filed in the district court within 10 days
after the entry of either the judgnent or the order bei ng appeal ed.
See Fed. R App. P. 4b)(1)(A(i) & (ii). Here, Stiefel never
filed a notice of appeal regarding his sentence after the first
revocation of supervised release. Al t hough Stiefel ultimtely
filed an application for wit of habeas corpus, that was not a
notice of appeal. Even if we considered that application to have
been a notice of appeal, it was clearly not within the 10 day
requi renment of Rule 4(b).

Not wi t hst andi ng those i nsufficiencies, Stiefel asserts that a
chal l enge of his sentence after the first revocation may proceed
because the district court’s inposition of a second term of
supervi sed rel ease was an illegal sentence. He argues that under
United States v. Henry, 709 F.2d 298 (5th Cr. 1983) (en banc), we
have the power to correct such illegal sentences at any tine and
that a formal notice of appeal is not necessary. Stiefel’s
reliance on Henry is msplaced. The specific issue in that case
was whether a district court could alter parts of sentences that
were not illegal and which had been affirnmed previously on appeal .
In discussing that issue, we noted the history of the district
courts’ power to correct sentences in relation to Rule 35 of the
Federal Rules of Crimnal Procedure. At the tinme of Henry, Rule
35(a) provided in pertinent part that “[t]he court may correct an
illegal sentence at any tine.” But in 1987, Rule 35 was anended,

and today, subsection (a) reads:



The court shall correct a sentence that is determ ned on

appeal under 18 U S.C. 3742 to have been inposed in

violation of law, to have been i nposed as a result of an

i ncorrect application of the sentencing guidelines, or to

be unreasonabl e, upon remand of the case to the court
There is no | anguage that indicates that the court of appeals has
a right to correct any purportedly illegal sentence at any tine.
| ndeed, 8§ 3742 does not permt an appeal beyond Rule 4(b)’s 10 day
period for appeal. See United States v. Early, 27 F.3d 140 (5th
Cir. 1994). Inlight of these facts, Stiefel has wai ved any appeal
of the sentence that he received upon revocation of his first term
of supervised rel ease.

L1l

What is properly before this court is Stiefel’s challenge of
the district court’s revocation of his second term of supervised
release and its inposition of a 14 nonth termof inprisonnment. W
wll uphold Stiefel’s sentence after revocation of supervised
release “unless it is in violation of Ilaw or 1is plainly
unreasonable.” United States v. Mathena, 23 F.3d 87, 89 (5th Cr
1994) (citing United States v. Headrick, 963 F.2d 777, 779 (5th
Gr. 1992)).

Steifel first contends that the second term of supervised
rel ease, which he violated and which he i s being punished for with
a 14 nonth termof inprisonnment, was unconstitutionally neted out
by the district court after he violated his first term of
supervi sed rel ease and, as such, should not formthe basis for any
subsequent sentences. |In essence, he attacks his current term of
i nprisonnment by asking us to reviewthe sentence that he originally

5



failed to appeal. That argunent, however, is forecl osed. The
district court addressed Stiefel’s constitutionality contention in
its order denying his “Application for Wit of Habeas Corpus and
Entry of Nunc Pro Tunc Oder.” There, the district court
specifically concluded that the application of 8§ 3583(h) to
Stiefel’s first revocation did not violate the Ex Post Facto
Cl ause. Because that issue was fully litigated, the doctrine of
res judicata bars any further litigation. See United States v.
Shanbaum 10 F.3d 305, 311 (5th CGr. 1994) (“[l]ssue preclusion
prohibits a party from seeking another determnation of the
litigated issue in the subsequent action.”).

Stiefel next argues that the district court did not have
authority pursuant to 18 U.S.C. 8§ 3583(e) & (h) to incarcerate him
for a second violation of supervised release because those
provi si ons do not speak of second revocations. Section 3583(e)(3)
states, in pertinent part, that “[t]he court may . . . revoke a
term of supervised release, and require the defendant to serve in
prison all or part of the termof supervised rel ease authorized by
statute for the offense that resulted in such term of supervised
release without credit for time previously served on postrel ease
supervision. . . .,” while 8 3583(h) allows the district court the
| eeway of conbining prison tinme and supervised release when

resentencing a defendant who violates supervised release.!?

. The version of 8§ 3583(e)(3) in effect at the tine of
Stiefel’s original sentencing in 1992 also had | anguage to that
sane effect. As for § 3583(h), it provides:

When a term of supervised release is revoked and
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Al t hough nei t her provision nentions second or further revocations,
they do permt nore than one revocation of supervised rel ease. The
grant of statutory authority in 8 3583(e) refers to the district
court’s general power to revoke a termof supervised rel ease after
considering certain factors. Hence, the issue under 8§ 3583(e) is
not whet her a second revocati on may occur, but whether the district
court, after considering certain factors, believes that revocation
is appropriate for a defendant on supervised release. If a
def endant is on supervised release and the district court believes
that revocation is appropriate pursuant to 8 3583(e)(3), then the
district court may require the defendant to serve prison tine.
That is apparently what occurred in the present case, and we see no
violation of law or unreasonableness in the district court’s
deci si on.

Finally, Stiefel believes that the tinme periods noted in
8§ 3583(e) & (h) are absolute and were fixed at the tinme of his
first revocation. Therefore, he contends that, when the district
court resentenced himat the first revocation in May of 1997 to 24

nmore nonths of inprisonnment and supervised release, it set the

the defendant is required to serve a term of

i nprisonnment that is |l ess than the maxi numterm of
i nprisonnment authorized under subsection (e)(3), the court nmay
include a requirenent that the defendant be placed on a term of
supervi sed rel ease after inprisonnment. The length of such a term
of supervised release shall not exceed the term of supervised
rel ease authori zed by statute for the offense that resulted in the
original termof supervised rel ease, | ess any termof inprisonnent
that was i nposed upon revocation of supervised rel ease.

18 U.S.C. § 3583(h).



put ati ve discharge date as April of 1999,2 and as such, it could
not have resentenced him beyond that date at the second
revocation. 3 That argunent is wthout nerit. At his first
revocation, Stiefel was resentenced to 10 nore nonths of
i nprisonnment and 14 nonths of supervised rel ease. Due to his
failure to conply with the conditions of the second term of
supervi sed release, the district court again revoked Stiefel’s
supervised release and resentenced him to 14 nonths of
i nprisonnment, without credit for the 12 nont hs served on supervi sed
rel ease. That was consistent with the strictures of § 3583(e)(3).
And there is nothing in 8 3583(e) that directly states that the
time periods in that statute are absolute and fixed fromthe tine
of the first revocation.

It is true that before the 1994 anendnents to 8§ 3583,
revocation of supervised release normally resulted in fixed terns
of inprisonnment or supervised rel ease because supervised rel ease
could not be ordered in addition to prison tine. Thus, upon
revocation, the district court could extend a defendant’s
supervi sed rel ease to the maxi nrum aut hori zed under | aw pursuant to
8§ 3583(e)(2), or it could inprison a violating defendant to a

definite term of inprisonnment depending on the classification of

2 Stiefel was credited with one nonth’s prison tinme; thus,
the total tine of restrained Iiberty would have term nated early in
April of 1999, rather than May of 1999.

3 Thus, Stiefel argues that, at the second revocation in
February of 1999, the district court should have deducted the 12
mont hs that Stiefel spent on his second termof supervised rel ease
fromthe 14 nonth termof inprisonnment so that he woul d be rel eased
by April of 1999.



t he defendant’s offense pursuant to 8§ 3583(e)(3).% In the instant
case, the supervised release could have been extended from the
original two years to three years, or the district court coul d have
ordered Stiefel incarcerated for up to two years of inprisonnent.?®
But at the tine of the first revocation, the district court did not
solely rely on 8§ 3583(e). I nstead, the district court utilized
that section with 8 3583(h) and fornulated its sentence. Read in
conjunction with 8 3583(h), 8 3583(e) need not be interpreted as
reflecting any fixed or absolute terns of supervised rel ease or
i mprisonnent.® Based on these considerations, we find Stiefel’s
argunents to be wthout nerit and hold that no violation of |aw or

unr easonabl eness was commtted on the part of the district court.

4 The terns were essentially fixed under the old § 3583
because after finishing the inprisonnent tine, a defendant woul d be
released with no further supervised release that could ostensibly
be violated to create further restraints on liberty.

5 Stiefel’s offense that resulted in supervised rel ease was
a Cass Cor D felony.

6 Al t hough this raises the hypothetical of a never-ending
puni shnment and the possibility of an Ex Post Facto violation as to
the first revocation, that argunent is foreclosed due to Stiefel’s
failure to appeal and because of the doctrine of res judicata. See
di scussion supra. As to the sentence after the second revocati on,
there is no such hypot heti cal danger since apparently the district
court only applied 8§ 3583(e)(3). Stiefel has no nore supervised
rel ease that he could possibly violate to cause further restraints
on liberty.



| V.
For the assigned reasons, we affirm the district court’s
revocation of Stiefel’s second termof supervised release and its

inposition of a 14 nonth term of inprisonnent.
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