UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50112

ACOUSTI C SYSTEMS | NC,
Plaintiff - Appellee,
VERSUS
VENGER CORPORATI ON; STEVE BRI GHT,

Def endants - Appel |l ants.

Appeal fromthe United States District Court
for the Western District of Texas

April 3, 2000

Bef ore DUHE, BARKSDALE, and DENNI'S, Circuit Judges.
DENNI'S, G rcuit Judge:

Acoustic Systens, Inc. (“Acoustic”) brought this antitrust
suit, 15 US C 8 1, et seq., against the defendants, Wnger
Corporation and its enployee Steve Bright (collectively “Wnger”)
in district court. Wenger noved unsuccessfully for sunmary

judgnent wupon both the state action and the Noerr-Pennington

doctrines and appeal ed. W dismss the appeal for Ilack of
appellate jurisdiction. The denial of a sunmary judgnment notion

based upon the Noerr-Pennington doctrine is not a collateral order

wthin this court’s appellate jurisdiction. The denial of a
summary judgnent notion prem sed upon the state action doctrine
asserted by a private defendant is not a collateral order within

this court’s appellate jurisdiction.



| . FACTS and PROCEDURAL HI STORY

Wenger and Acoustic conpetitively manufacture and sell nodul ar
musi ¢ practice roons to schools, universities, and other entities.
Wenger at one tinme was the sole manufacturer of nodular nusic
practice roons. Acoustic is a relative newconer to the market.

Acoustic all eges that Wenger has endeavored to protect its 90
percent share of the nodul ar nusic practice roommarket by engagi ng
in anticonpetitive conduct. Acoustic alleges that Wnger’s near
monopoly enables it to persuade architects and builders to use
specifications calling for the unique features of Wnger nodul ar
practice roons. Thus, the specification process is an extensive
barrier to Acoustic’s entry into the market. Acoustic also alleges
that Wenger interferes with Acoustic’s existing and prospective
contractual rel ations by fal se di sparagenent of Acoustic’s products
and fal se representations that Acoustic has infringed upon a Wenger
patent. Wenger allegedly focuses its anticonpetitive conduct upon
public and private universities and public school districts, as
well as at private architects and general contractors in charge of
public school construction projects.

Acoustic filed suit in My 1997 alleging that Wmnger had
engaged in unfair and anticonpetitive business practices against
Acoustic including nonopolization, predatory pricing and price
discrimnation, per se tying and restraint of trade, use of
fraudul ent patent, patent msuse, tortious interference wth

contract, commercial defamation, and fal se description and unfair



conpetition.?

Pursuant to a Wenger notion to dismss, the district court
dism ssed two patent related clains (Counts IV and V), and they
form no part of this appeal. I n August 1998 Wenger noved for
summary judgnment dismssal of all 16 clains then pending: five
relating to antitrust under the Sherman and C ayton Acts, one for
fal se patent marking, one for violation of Texas public procurenent
| aws (Texas Educati on Code § 44.031 et seq.), and nine for business
torts.

The district court granted summary judgnent in favor of Wenger
dismssing the state procurenent |aw claim but denied Wnger’s
summary judgnent notion as to the remaining 15 clains. On January
19, 1999, Wenger tinely appeal ed fromthe partial denial of sunmary
judgnent asserting the collateral order exception to the final
j udgnent rul e on grounds that the summary j udgnent noti on was based

on the state action and Noerr-Penni ngton doctrines. Acoustic

!Acoustic’s anmended conplaint contained the follow ng counts
of anticonpetitive conduct and business torts: Count | (attenpted
nmonopol i zation, 15 U.S.C. 8 2 (Sherman Act)); Count || (predatory
pricing and price discrimnation, 15 U S.C. 88 22(A & 13(A)
(G ayton Act)); Count IIl (per se tying and restraint of trade, 15
US. C 81 (Sherman Act)); Count |V (declaratory judgnment of patent
invalidity); Count V (patent msuse); Count VI (false patent
marking, 35 U S.C. § 292); Count VII (attenpted nonopolization --
Wal ker Process antitrust, 15 U S.C. 8§ 2 (Sherman Act)); Count VIII
(attenpted nonopol i zati on -- Kobe antitrust, 15 U S.C. § 2 (Sherman
Act)); Count I X (tortious interference with contractual rel ations);

Count X (tortious interference wth prospective Dbusiness
relations); Count Xl (commercial defamation); Count Xl I (per se
trade sl ander and libel); Count Xlll (false description and unfair

conpetition, 15 U S.C 8§ 1125); Count XV (violation of Texas
Public School Contract Statute); Count XV (comon |aw unfair
conpetition); Count XVI (injury to business reputation, Tex. Bus.
& Com Code 8§ 16.29); Count XVII (unfair practices, Tex. Bus. &
Com Code 8§ 15.05); and Count XVIII (conspiracy).
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contends that we l|lack appellate jurisdiction to consider this
appeal because, in the context of this case involving a private
defendant, neither the state action doctrine nor the Noerr-
Penni ngt on doctrine operates to confer imredi ate appeal ability on
the interlocutory order issued by the district court.
1. ANALYSI S
Before proceeding further, we nust determ ne whet her we have

appel l ate jurisdiction. See Simmobns v. Wllcox, 911 F.2d 1077

1080 (5'" Gir. 1990) (citing Mosley v. Cozby, 813 F.2d 659, 660 (5"
Cr. 1987)). As the appellant, Wnger bears the burden of
establishing this court’s appellate jurisdiction over its appeal.

Prewitt v. Cty of Geenville, 161 F.3d 296, 298 (5" Cir.

1998) (citing Gonzal es v. Texas Enploynent Conmin, 563 F.2d 776, 777

(5th Gir. 1977)).

Title 28 U S.C. 8§ 1291 provides for appeal from “final
deci sions of the district courts.” Under that provision, an appeal
may not be taken “‘fromany decision which is tentative, infornal
or inconplete,” as well as fromany ‘fully consummated deci si ons,
where they are but steps towards final judgnent in which they wll

Puerto Rico Aqueduct and Sewer Authority v. Mtcalf &

mer ge.

Eddy, Inc., 506 U. S. 139, 142-43 (1993) (quoting Cohen v. Benefici al

I ndustrial Loan Corp., 337 U S. 541, 546 (1949)). Because the

deni al of a sunmary judgnent notion is not a final decision of the
district court, the order presently under review by this court is

interlocutory. See In re Corrugated Container Antitrust

Litigation, 694 F.2d 1041, 1042 (5th Gr. 1983); 10A Charles Al an



Wight et al., Federal Practice and Procedure § 2715 (3’ ed. 1998).

Under the collateral order doctrine, however, an interlocutory
district court decision is imediately appealable as a final
decision under 8§ 1291 if it (1) conclusively determnes the
di sputed question; (2) resolves an inportant issue conpletely
separate from the nerits of the action; and (3) is effectively

unrevi ewable on appeal from a final judgnent. See Coopers &

Lybrand v. Livesay, 437 U S. 463, 468-69 (1978). If the order at

issue fails to satisfy any one of these requirenents, it is not an

appeal abl e collateral order. See Gulfstream Aerospace Corp. V.

Mayacanmas Corp., 485 U. S. 271, 276 (1988).

Wenger asserts that an order denying a sunmary j udgnent notion

prem sed upon either the state action or the Noerr-Pennington

doctrine is immediately appealable under the collateral order
doctrine. W conclude, however, that, while both doctrines afford
a defense to liability, the state action doctrine does not provide

an immunity to suit to a private party, and the Noerr-Pennington

doctrine does not provide anyone a right not to stand trial
Consequently, the district court’s denial of Wenger’'s notion for

sunmary judgnent is not an appeal abl e coll ateral order.?

2Because we conclude that the district court’s order denying
summary judgnment i s not an i nmedi at el y appeal abl e col | ateral order,
it is neither necessary nor appropriate to deci de whet her excl usive
appellate jurisdiction wwuld otherwse lie in the Federal Crcuit
under 28 U.S.C. 8 1295 due to Acoustic’'s Wil ker Process, Kobe
antitrust, and false patent marking clains. See Scherbatskoy v.
Hal i burton Co., 125 F.3d 288, 290-91 (5'" Gir. 1997)(under § 1295
the Federal G rcuit has exclusive jurisdictionto reviewa district
court’s final decision if that court’s jurisdiction was based in
whole or in part on 28 U S. C. 1338(a), i.e., where the conplaint
i ncludes allegations that federal patent |aw creates the cause of

5



1. State Action Doctrine

In Martin v. Menorial Hospital at Gulfport, 86 F.3d 1391 (5'"

Cr. 1996), this court recognized that an appeal by a nunicipal -
state subdivision hospital on the issue of whether it acted
pursuant to a clearly articulated and affirmatively expressed
policy can be taken imediately wunder the collateral order

doctri ne. See 86 F.3d at 1394; see al so TEC Cogeneration Inc. V.

Florida Power & Light Co., 76 F.3d 1560, 1564 n.1 (11" Cr.),

nodified, 86 F.3d 1028 (11tM Cr. 1996)(denial of a notion for
summary j udgnent brought by a public utility under the state action
immunity doctrine is imrediately appeal able under the coll ateral

order doctrine); Askew v. DCH Regional Health Care Authority, 995

F.2d 1033, 1036 (11" Gir.), cert. denied, 510 U. S. 1012 (1993)

(same result where defendant noving for summary judgnent is a

public hospital); Commuter Transp. Systens, Inc. v. Hillsborough

County Avi ation Authority, 801 F.2d 1286, 1289 (11'" Cir. 1986) (sane

result where defendant is public airport authority); but see Huron

Vall ey Hospital, Inc. v. City of Pontiac, 792 F.2d 563, 567-68 (6

Cr.), cert. denied, 479 U S. 885 (1986) (denial of state action

antitrust exenption to state officials is not an appeal able

action or federal patent lawis a necessary elenent of the claim;
Natec, Inc. v. Deter Co., 28 F.3d 28 (5'" Cr. 1994)(sane). I n
Scher bat skoy and Natec, Inc., we transferred to the Federal Circuit
appeals from such final decisions after concluding that the
district courts had exercised subject matter jurisdiction under 8§
1338(a). See 125 F.3d at 291; 28 F.3d at 29. In the instant case,
however, there is neither a final decision nor an imedi ately
appeal able coll ateral order. Thus we do not enjoy even the
prelimnary jurisdiction to determ ne whether the district court
operated under its grant of jurisdiction in 8§ 1338(a), and,
therefore, we do not pass upon the applicability of § 1295.
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col l ateral order because state action questions did not reflect an
entitlenment to avoid the burdens of trial, could be preserved for
review on appeal froma final judgnent, and were bound up with the
merits).

In Martin, a nephrol ogi st brought an antitrust action agai nst
a public hospital, owned and operated by a nunicipality and a state
subdi vi sion hospital district, and agai nst the hospital’s board of
trustees to enjoin the enforcenent of the hospital’s contract with
the nedical supervisor of its End Stage Renal D sease facility.
See 86 F.3d at 1392-93. W concluded that the public hospital’s
state action immunity claimentailed a right not to bear the burden
of the suit such that, regardless of the outcone, denial of the
right would be effectively unreviewable after trial. See id. at
1396. We al so concluded that the interlocutory order in Martin
satisfied the remaining two criteria of the collateral order
doctrine: it conclusively determ ned the di sputed question and t hat
gquestion involved a claimof right separable from and coll ateral
to, rights asserted in the action. See id. at 1396-97. The
express holding of Martin limted extension of the coll ateral order
doctrine to the denial of a claimof state action immunity “to the

extent that it turns on whether a munici pality or subdi vi si on acted

pursuant to aclearly articulated and affirmatively expressed state
policy.” 1d. at 1397 (enphasis added).

Wenger argues that a private party seeking immnity from
antitrust suit and liability under the state action doctrine should

al so be permtted to appeal immediately from a denial of summary



judgnent on these issues within the collateral order exception.
Wenger has not cited, and we are not aware of, any decision to this
effect.

In determning whether to expand the collateral order
exception to include the present case, we are mndful of the
Suprene Court’s adnonition that it is but “a narrow class of
collateral orders which do not neet this [traditional] definition
of finality, but which are nevertheless imedi ately appeal able

under § 1291 . . . .” (Quackenbush v. Allstate Ins. Co., 517 U.S.

706, 712 (1996). Moreover, the Suprene Court has repeatedly
stressed that the “narrow exception should stay that way and never
be allowed to swallow 8 1291's general rule of finality. See

Digital Equip. Corp. v. Desktop Direct, Inc., 511 U S. 863, 868

(1994). Indeed, this court has stated that “the coll ateral order
doctrine is not to be applied liberally. Rather, the doctrine is

extraordinarily limted in its application.” Ozee v. Anerican

Council on Gft Annuities, Inc., 110 F.3d 1082, 1091 (5'" Cir.),

vacated on other grounds, 522 U S. 1011 (1997); see also In re

Corrugated Container Antitrust Litigation, 694 F.2d at 1042-43

(citing and quoting North Anerican Acceptance Corp. Securities
Cases v. Arnall, Golden & Gregory, 593 F.2d 642, 645 (5" Cr.),

cert. denied, 444 U. S. 956 (1979) (“This Court has repeatedly

stressed the extraordinarily limted nature of the ‘collateral
order’ doctrine: ‘Because of the problens of pieceneal review and
because courts are burdened beyond neasure, we nust be parsi noni ous

in our analysis of appealability. . . . It should sinply be a



strict application of Cohen. In the great majority of cases Cohen
will lead the court to correctly conclude that an interlocutory
order is not directly appealable.’””)).

“[When we assess whet her interlocutory reviewis appropri ate,
‘[t]he critical question . . . is whether the essence of the
clainmed right is a right not to stand trial.’” Shanks .

AlliedSignal, Inc., 169 F.3d 988, 991-92 (5" Cir. 1999)(citing and

quoti ng Van Cauwenberghe v. Biard, 486 U S. 517, 524 (1988)). The

Suprene Court has “acknowl edged that virtually every right that
coul d be enforced appropriately by pretrial dism ssal m ght | oosely
be described as conferring a right not to stand trial.” Dagital
Equi p. Corp., 511 U. S. at 873. Therefore, “[section] 1291 requires

courts of appeals to viewclains of a ‘right not to be tried” with
skepticism if not a jaundiced eye.” |d.

Appl ying the foregoing precepts, we conclude that the state
action doctrine does not imrunize private defendants fromsuit and
that the collateral order doctrine does not confer appellate
jurisdiction over this appeal. The state action doctrine was first

espoused by the Suprene Court in Parker v. Brown, 317 U S. 341

(1943), as an inmmunity for state regulatory prograns fromantitrust

clains.® |n Parker, the Court considered the |egal effect of the

3Though the state action doctrine is often |abeled an
immunity, that termis actually a m snoner because the doctrine is
but a recognition of the limted reach of the Sherman Act which
does “not undertak[e] to prohibit a sovereign state from i nposing
an anticonpetitive restraint as an act of governnent.” Mrtin, 86
F.3d at 1395 (citing Parker v. Brown, 317 U S. 341, 352 (1942));
see also Surgical Care Center of Hammond, L.C. v. Hospital Serv.
Dist. No. 1 O Tangipahoa Parish, 171 F.3d 231, 234 (5th Grr.
1999) (en banc) (“*Parker immunity’ is nobre accurately a strict
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California Agricultural Prorate Act which authorized state
officials toissue regulations restricting conpetition anong raisin
producers and setting prices in distribution to packers. See 317
U S at 346. The marketing program inplenmented under the Act
seriously restricted the freedomof raisin producers to sell their
crops in interstate comerce, and the programwas chal | enged under
the Sherman Act. See id. at 350. The Suprene Court found “nothing
inthe | anguage of the Sherman Act or inits history which suggests
that its purpose was to restrain a state or its officers or agents
fromactivities directed by its legislature.” [d. at 350-51. The
Court concl uded that under our federal systemof governnent and out
of concerns for state sovereignty, state regul atory prograns cannot
violate “[t]he Sherman Act [because the Act] nmakes no nention of
the state as such, and gives no hint that it was intended to
restrain state action or official action directed by a state.” 1d.
at 351.

“I'n subsequent cases, the Court extended the state action
doctrine to cover, under certain circunstances, acts by private
parties that stemfromstate power or authority.” Mrtin, 86 F.3d

at 1397 (citing California Retail Liquor Dealers Ass’n v. M dcal

Alumnum Inc., 445 U S 97 (1980)). To ensure that private

parties could claimstate action inmunity fromantitrust liability
only when their anticonpetitive acts were truly the product of

state regulation, the Suprene Court established a rigorous two-

standard for l|ocating the reach of the Sherman Act than the
judicial creation of a defense to liability for its violation.”).
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pronged test to determ ne whether the private party conduct should
be deened state action and thus shielded fromthe antitrust |aws:
“[flirst, the challenged restraint nust be one clearly articul ated
and affirmatively expressed as state policy[; and s]econd, the
anticonpetitive conduct nust be actively supervised by the state

itself.” Patrick v. Burget, 486 U. S. 94, 100, reh'q deni ed, 487

U S 1243 (1988) (citing and quoting Mdcal A um num 445 U S. at

105)(in turn quoting Cty of Lafayette v. Louisiana Power & Light

Co., 435 U. S. 389, 410 (1978)(internal quotation marks omtted)).
On the other hand, municipalities and other politica
subdi vi sions, while they are not automatically i mmune under Parker

because they are not sovereign, see Town of Hallie v. Cty of Eau

Claire, 471 U. S. 34, 38 (1985), are entitled to i mmunity when t hey
act pursuant to a clearly articulated and affirmatively expressed
state policy displacing conpetition. See i1d. at 45-46.
Muni ci palities and ot her political subdivisions are not requiredto
nmeet the second M dcal prong of active state supervision applicable
to private parties seeking the shelter of state action immunity.
See id. at 46-47

In Martin, we concluded that the state action doctrine offered
t he public hospital defendant an imunity fromsuit after conparing
it toclainms by public officials to absolute and qualified inmmunity
and to clains by states to Eleventh Amendnent imunity. See

Martin, 86 F.3d at 1395 (citing N xon v. Fitzgerald, 457 U S 731

(1982) (absolute inmunity); Mtchell v. Forsyth, 472 U S. 511

(1985)(qualified imunity); and Puerto R co Aqueduct and Sewer
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Aut hority v. Metcalf & Eddy, Inc., 506 U S 139 (1993)(Eleventh

Amendnment imunity)). Comon to Nixon, Mtchell, and Puerto Rico

Aqueduct were concerns that public defendants woul d be subjected to
the costs and general consequences associated with di scovery and
trial. Specifically, those concerns included (1) the indignity of
subjecting a state to the coercive process of judicial tribunals at
the instance of private parties; (2) the adverse inpact on the
public interest that would result when governnental officials fai

to perform their duties with independence and w thout fear of
consequences unless clearly established rights are inplicated; and
(3) the general costs of subjecting officials to the risks of
trial, such as distraction fromgovernnental duties, inhibition of
di scretionary action, deterrence of able people from qualified
service, and the disruptive inpact upon governnment posed by such
pretrial matters as discovery. See id. at 1395-96. Because of

t hese concerns, the Suprene Court in Harlowv. Fitzgerald, 457 U S

800 (1982), refashioned the qualified imunity doctrine “to permt
the resol ution of many i nsubstantial clainms on sunmary j udgnent and
to avoid subjecting governnent officials either to the costs of
trial or to the burdens of broad-reaching discovery in cases where
the I egal norns the officials are all eged to have vi ol at ed were not
clearly established at the tine. The entitlenent is an imunity
from suit rather than a nere defense to liability; and |ike an
absolute immunity, it is effectively lost if acaseis permttedto
go to trial.” 1d. at 1396 (citing Mtchell, 472 U S. at 527).

Because state action immunity was prem sed upon the Parker

12



Court’s finding that “nothing in the | anguage of the Sherman Act or
in its history [ ] suggests that its purpose was to restrain a
state or its officers or agents from activities directed by its
| egislature,” Parker, 317 U S. at 350-51 (enphasis added), the
defendant’s status as a public entity in Martin gave rise to
simlar concerns. W therefore concluded that the reasoning that
underlies the i nmedi at e appeal ability of an order denyi ng absol ute,
qualified or El eventh Anendnent inmmunity indicates that the denial
of state action imunity to a state, its officers, or its agents
should be simlarly appeal able: in each case, the district court’s
deci sion that the public defendant nust go to trial is effectively
unrevi ewabl e on appeal froma final judgnent. See Martin, 86 F.3d
at 1396.

Wenger’s status as a private defendant does not inplicate

t hese concerns. The Parker v. Brown state action doctrine, |ike

the doctrine of qualified immunity, is “interpreted to create an
immunity from suit and not just from judgnent -- to spare state
officials the burdens and uncertainties of thelitigationitself as

well as the cost of an adverse judgnent.” Segni_v. Commerci al

Ofice of Spain, 816 F.2d 344, 346 (7'" Cir. 1987) (citing_Comuter
Transp. Systens, Inc., 801 F.2d at 1289-90); see also 1 Phillip E

Areeda and Herbert Hovenkanp, Antitrust Law Y 222b (Revised ed

1997) (“The inportance of Parker’'s status as an imunity is
particularly strong when the defendant is a governnent agency,
subdi vi sion, or governnent official carrying out duties. Such

entities and officials cannot be intimdated from carrying out

13



their regulatory obligations by threats of costly litigation, even
if they mght ultimately win.”). These concerns are not raised by

a suit against a private party. C. Watt v. Cole, 504 U S. 158,

167-68 (1992) (private defendants nmay not invoke qualified immunity
when charged with 42. U.S.C. 8 1983 liability for invoking state
replevin, garnishnment, or attachnent statutes |later determned to

be unconstitutional); Ranbo v. Daley, 68 F.3d 203, 206 (7" Cr.

1995), cert. denied, 517 U S 1157 (1996)(“Mtchell permts

interlocutory appeal s only where the defendant is a public official
asserting a defense of qualified inmmunity.”) (citing Johnson, 515

U S at 311); Cippa v. Dukakis, 905 F.2d 553, 556 (1t Gr. 1990)(a

qualified immunity claimant’s right to interlocutory appeal is
available only to governnment officials and conceivably their

functional equivalent); Lovell v. One Bancorp, 878 F.2d 10, 13 (1¢

Cir. 1989)(private defendant nmay not i medi ately appeal the deni al

of a notion to dism ss asserting qualified immnity); Youghi ogheny

& Chio Coal Co. v. Baker, 815 F.2d 422, 425 (6'" Cr. 1987)(an

entitlement not to be sued under Mtchell v. Forsyth is not

available to private parties); Chicago & North Western Transp. Co.

v. Uery, 787 F.2d 1239, 1240-41 (8" Cir. 1986)(the denial of a
private defendant’s notion for summary j udgnent asserting qualified
immunity in not an appeal able collateral order).

Wenger’s invocation of the state action doctrine, if
meritorious, provides only a defense against liability.
Accordi ngly, the denial of the summary judgnment notion based on t he

state action doctrine is effectively reviewable after trial and is

14



not an inmediately reviewable collateral order. W therefore do
not have appellate jurisdiction to review this aspect of the
district court’s order.

2. Noerr-Penni ngton Doctrine

W are no nore persuaded by Wnger’'s contention that the
district court’s denial of its summary judgnent asserting a defense

based on the Noerr-Pennington doctrine should be imrediately

revi ewabl e on appeal under the collateral order doctrine. That
def ense against antitrust liability was established by the Suprene

Court in the Noerr-Pennington cases, holding that, as a genera

rul e, |obbying and other efforts to obtain |egislative or executive
action do not violate the antitrust |aws, even when those efforts
are intended to elimnate conpetition or otherwi se restrain trade.

See Eastern R R Presidents Conference v. Noerr Mdtor Freight,

Inc., 365 U. S. 127, reh’g denied, 365 U S. 875 (1961); United M ne

Wrkers of Am v. Pennington, 381 U S 657 (1965); see also 3

Julian O von Kalinowski et al., Antitrust Laws and Trade

Regul ation § 50.01 (2™ ed. 1999). The doctrine was subsequently
extended to efforts to obtain judicial and quasi-judicial actions.

See California Motor Transp. Co. v. Trucking Unlimted, 404 U. S

508 (1972).

The courts have based the Noerr-Pennington protection for

petitioning governnental entities on the First Amendnent right of
citizens to petition the governnent and to participate in the

| egitimate processes of governnent. See, e.q., Bill Johnson’'s

Restaurants, Inc. v. NLRB, 461 U. S. 731, 741 (1983)(“[T] he right of

15



access to the courts is an aspect of the First Amendnent right to
petition the Governnment for redress of grievances.”); Gty of
Laf ayette v. Louisiana Power & Light Co., 435 U S. 389, 399

(1978) (two correlative principles | ed the Noerr Court to hold that
one’s concerted efforts to influence | awrakers to enact | egi sl ation
beneficial to hinself or detrinental to his conpetitors was not
wthin the scope of the antitrust laws: “The first is that a
contrary construction woul d i npede open communi cati on between the
polity and the |awrakers which is vital to the functioning of a
representative denocracy. Second, ‘and of at |east equal
significance’ isthethreat tothe constitutionally protected right
of petition which a contrary construction would entail.”) (quoting

Noerr Mbtor Freight, Inc., 365 U S. at 137-38); Continental Oe Co.

V. Union Carbide & Carbon Corp., 370 U.S. 690, 707 (1962)(“i nmputing

to the Shernman Act a purpose to regulate political activity .
woul d have encountered serious constitutional barriers”); Barton’s

Disposal Serv., Inc. v. Tiger Corp., 886 F.2d 1430, 1435-36 (5'N

Cr. 1989)(“The . . . doctrine recognizes that, under the First
Amendnent, business entities have the right to advocate policies to
federal, state and I|ocal governnent bodies that nay destroy
conpetitors.”); see also von Kalinowski, supra.

Correspondi ngly, the Noerr-Penni ngton doctrine also reflects

the view that Congress did not intend the Sherman Act to reach

governnental action or the political process. See Noerr Mdtor

Freight Inc., 365 U S. at 139 (“A construction of the Sherman Act

that could disqualify people from taking a public position on

16



matters in which they are financially interested woul d t hus deprive
the governnment of a valuable source of information and

deprive the people of their right to petition in the very instances
in which that right nmay be of the nost inportance to them”); Gty
of Colunbia v. Omi Qutdoor Advertising, Inc., 499 U S 365, 380

(1991) (the Noerr-Pennington “doctrine, i ke Parker, rests

ultimately upon a recognition that the antitrust laws, ‘tailored as

they are for the business world, are not at all appropriate for

applicationinthe political arena.’”)(quoting Noerr Mdtor Freight,

Inc., 365 U S at 141); Coastal States Mtg., Inc. v. Hunt, 694

F.2d 1358, 1363-64 and n. 16 (5'" Cir.1983)(the Sherman Act does not
reach conduct designed to foster the adoption of |egislation
injurious to conpetitors).

Al t hough t he Noerr - Penni ngton doctrineis frequently referred

to as an “antitrust inmmunity,” it provides only a defense to

liability, not an immunity from suit. See W, Inc. v. Gty of

Phi | adel phia, 174 F.3d 322, 326 (3d Cr. 1999); accord Segni V.

Commercial Ofice of Spain, 816 F.2d 344, 345-46 (7" Gr. 1987).

First, the Suprenme Court in MDonald v. Smth, 472 U S. 479,

485 (1985), held that the Petition C ause of the First Amendnent
does not provide absolute imunity to a defendant charged wth
expressing |libelous and damaging falsehoods in petitions to
governnent officials. The Court observed that the right to
petition “is cut fromthe sane cloth as the other guarantees of

t hat Amendnent, and is an assurance of a particular freedom of

17



expression,” but that it does not follow that the Framers of the
First Anmendnent believed that the Petition Cl ause provi ded absol ute
immunity from damages for |ibel. McDonal d, 472 U S. at 482-83
(citing Unites States v. Cruikshank, 92 U S. 542, 552 (1876) and

Janes Madison in congressional debates, 1 Annals of Cong. 738

(1789)). The Court noted that in Wite v. Nicholls, 44 U S. 266,

291 (1845), after reviewing the common law, it had concl uded that
the plaintiff could bring a Iibel action based on letters witten
by the defendant urging the President to renove the plaintiff from
office as a custons inspector, if the defendant’s petition was
pronpted by falsehood and the absence of probable cause. See
McDonal d, 472 U.S. at 484. The Court also stated that its
decisions interpreting the Petition Cl ause in other contexts
indicated that the right to petition does not include absolute

immunity. See id. (citing Bill Johnson’s Restaurants, Inc., 461

US at 743 (filing a conplaint in court is a formof petitioning
activity, but “baseless litigation is not inmunized by the First

Amendnent right to petition”); Grrison v. Louisiana, 379 U S. 64,

75 (1964) (“petitions to the President that contain intentional and
reckl ess fal sehoods ‘do not enjoy constitutional protection'”)).
Thus, the MDonald Court concluded, “there is no sound basis for
granting greater constitutional protection to statenents made in a
petition to the President than other First Amendnent expressions.”
Id. at 485. After the Suprene Court’s rejection of the notion that
the protection conferred by the petition clause is absolute, “no

possi bl e ground remains for thinking that a defense based on that
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clause is any different -- so far as is relevant to the issue of
appeal ability under the collateral order doctrine -- fromany ot her

affirmative defense.” Segni, 816 F.2d at 346; accord W, Inc., 174

F.3d at 328-29.
Second, the courts which have recogni zed that the denial of a

def ense based on the state action doctrine of Parker v. Brown, 317

U S 341 (1943), may be immedi ately appeal able by the state, its
officers, or its agents as a collateral order, have been carefu

“to point out that the doctrine had been interpreted to create an
immunity from suit and not just from judgnent -- to spare state
officials the burdens and uncertainties of thelitigationitself as
well as the cost of an adverse judgnent.” Segni, 816 F.2d at 346
(citing Commuter Transp. Systens, Inc., 801 F.2d at 1289-90 (state

action doctrine); Freeman v. Kohl & Vick Mach. Wrks, Inc., 673

F.2d 196 (7'M Gir. 1982)(conflict of |aws determ nation enbodied in

order denying summary judgnent); Chicago & North Western Transp

Co. v. Uery, 787 F.2d 1239 (8'" Cir. 1986)(denial of qualified

immunity for private defendant in 42 U S . C. 8§ 1983 civil rights
case)). The possibility that the burdens of suit mght deter
public officials from vigorous execution of their offices is a

consideration mssing in the case of Noerr-Pennington’s protection

of private defendants fromantitrust liability. See W, Inc., 174

F.3d at 329.
Accordingly, we find the reasoning of the Third and Seventh

Circuits convinci ng and concl ude that, because t he Noerr-Penni ngton

doctrine provides only an affirmative defense against liability,
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not a right not to stand trial, a district court judgnent denying

summary judgnent asserting the Noerr-Pennington defense is not an

appeal abl e col | ateral order.
I11. CONCLUSI ON
For lack of appellate jurisdiction, we dismss Wnger’s

appeal fromthe district court’s order denying sunmary judgnent.
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