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DAVI D KI NDER
Petitioner - Appellant
V.

M CHAEL A PURDY
Respondent - Appell ee

Appeal fromthe United States District Court
for the Southern District of Texas

August 9, 2000

Before KING Chief Judge, and REYNALDO G GARZA and PARKER,
Circuit Judges.

PER CURI AM

Petitioner-Appell ant David Kinder appeals fromthe | ower
court’s dismssal of his 28 U S.C. § 2241 petition for a wit of
habeas corpus. Because we determ ne that the dism ssal was

proper, we affirm

| . FACTUAL AND PROCEDURAL BACKGROUND
This is the fourth tinme that Petitioner-Appellant David

Kinder is before us. W have recounted the facts pertinent to



his conviction in published opinions fromhis direct appeal, see

United States v. Kinder, 946 F.2d 362, 365 (5th Cr. 1991), cert.

deni ed, 503 U. S. 987 (1992); United States v. Kinder, 980 F.2d

961, 962 (5th Gir. 1992), cert. denied, 508 U.S. 923 (1993), and

so do not repeat ourselves here. In brief, in 1990, Kinder was
convi cted, pursuant to a guilty plea, of conspiracy to possess
nmore than 100 grans of nethanphetamne with intent to distribute.
He was sentenced as a career offender under U S.S.G 8§ 4B1.1 and
given a termof 400 nonths in prison.

After Kinder’s conviction and sentence becane final, we
determned that in defining 8§ 4B1.1's “control | ed substance
of fenses” to include drug conspiracies, the Sentencing Comm ssion
had exceeded its authority as its definition was broader than the
definition provided in 28 U S.C. 8§ 994(h), the provision under
whi ch the Conm ssion had clained authority for its action. See

United States v. Bellazerius, 24 F.3d 698, 700-02 (5th G

1994). W noted that the Comm ssion could have exercised its
authority under 8§ 994(a)-(f) and defined “controlled substance
of fenses” to include conspiracies, but that it had not, in fact,
done so. See id. at 701-02. Because Kinder had been convicted
of conspiracy and had had the Sentencing CGuidelines’ career

of fender provisions applied, he filed a notion to vacate, set
aside, or correct his sentence pursuant to 28 U.S.C. § 2255, and

argued that under Bellazerius, his drug conspiracy conviction

could not support application of § 4B1.1. The district court
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denied relief, and we subsequently affirmed that decision in an

unpubl i shed opinion. See United States v. Kinder, No. 95-50139,

at 1-6 (5th Gr. Cct. 12, 1995). W held that Kinder’s

Bel | azerius claim which challenged the trial court’s technical

m sapplication of the Sentencing Quidelines, was not cogni zabl e
in a 8 2255 notion. See id. at 2-3.

On January 12, 1999, Kinder filed a notion pursuant to 28
US C 8§ 2241 in the United States District Court for the
Southern District of Texas, Corpus Christi D vision. Judge H W
Head, Jr. construed Kinder’s notion as a challenge to the
inposition and terns of his sentence, and as a result,
transferred the case to the sentencing court, the United States
District Court for the Western District of Texas, VWaco D vision.
Determining that Kinder’'s claimwas identical to his prior § 2255
nmotion, Judge Walter S. Smith, Jr. dism ssed the notion on July
30, 1999.

Ki nder’s second 8 2241 petition, again filed in the United
States District Court for the Southern District of Texas, Corpus
Christi Division, fared no better below Judge Head, considering

Ki nder’s argunent that his Bellazerius claimis cognizabl e under

§ 2241 because the renmedy under 8§ 2255 is inadequate or
ineffective, determ ned that Kinder had failed to denonstrate
that he had “‘no reasonabl e opportunity to obtain earlier
judicial correction of a fundanental defect in his conviction or
sent ence because the | aw changed after his first § 2255 notion.’”
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Order of Dismssal, R at 5 (quoting In re Davenport, 147 F.3d

605, 610 (7th Gr. 1998)). As a result, Judge Head perceived the
petition as an attenpt to circunvent the rul e agai nst successive
§ 2255 notions, and on Novenber 23, 1999, dismissed it. Kinder

timely appeal s.

1. DI SCUSSI ON
At the heart of Kinder’'s challenge is his claimthat because
his sentence was determ ned through the Sentencing Guideline' s
application of career offender provisions to those convicted only
of conspiracy, and because such an application was subsequently
declared to lie outside the Sentencing Conm ssion’s clained

authority, see Bellazerius, 24 F.3d at 700-02, he is now

incarcerated and detained illegally. Kinder argues that the
court below erred in dismssing his 8 2241 petition because, as
he is challenging the legality of his detention, his petition was
properly brought pursuant to that provision. Connected to this
argunent is Kinder’'s contention that application of the anended

Sent enci ng Guidelines would violate the Ex Post Facto O ause.'?

1 As we described in United States v. Lightbourn, 115 F. 3d
291 (5th Gr. 1997), after our decision in Bellazerius, the
Sent enci ng Conm ssi on anended the Background Commentary to
8§ 4B1.1 to alter the source of authority fromstrict reliance on
28 U S.C. 8 994(h) to reliance on the “general guideline
promul gation authority within 28 U S.C. § 994(a)-(f).” 115 F. 3d
at 292-93. This change, which becane effective on Novenber 1,
1995, elimnated the concerns we expressed in Bellazerius. See
Li ght bourn, 115 F.3d at 293. As a result of the anmendnent,
“[t] he Sentencing Conmm ssion has now | awful Iy included drug
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Alternatively, Kinder argues that dism ssal was inproper because
he is entitled to 8§ 2241 relief as § 2255 offers an i nadequate
and ineffective renedy. W review a district court’s dism ssal

of a § 2241 petition on the pleadings de novo. See Venegas V.

Henman, 126 F.3d 760, 761 (5th Cr. 1997).

As we recently noted, “[a] section 2241 petition on behalf
of a sentenced prisoner attacks the manner in which a sentence is
carried out or the prison authorities’ determnation of its
duration, and nust be filed in the same district where the

prisoner is incarcerated.” Pack v. Yusuff, —F.3d — 2000 WL

942919, at *2 (5th Cr. July 10, 2000). Although he
characterizes his claimas a challenge to the legality of his
detention, Kinder actually attacks the manner in which his
sentence was determ ned. Underlying his argunent is the notion
that his detention would not be “illegal” had his sentence been

determned in accordance with Bell azerius, i.e., career offender

provi sions had not been applied. Because Kinder challenges the
manner in which his sentence was initially determ ned, he nust
seek post-conviction relief under § 2255. See Pack, 2000 W
942919, at *2 (“Relief under section 2255 is warranted for errors

cogni zabl e on coll ateral review that occurred ‘at or prior to

conspiracies in the category of crines triggering classification
as a career offender under § 4B1.1 of the Sentencing Quidelines.”
Id. Because we do not attenpt to apply these anendnents to

Ki nder, we do not address his argunent that such an application
woul d violate the Ex Post Facto C ause.
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sentencing’.” (quoting Cox v. WArden, Fed. Detention Cr., 911

F.2d 1111, 1113 (5th Cr. 1990))). Such notions nust be filed in
the sentencing court. See id.

“A section 2241 petition that seeks to chall enge the
validity of a federal sentence nust either be dism ssed or
construed as a section 2255 nmotion.” Pack, 2000 W. 942919, at

*2. Because Kinder did not file his notion in the sentencing

court, construing his 8 2241 notion as a 8 2255 notion wll not
alter the end result —dism ssal —unless Kinder can denonstrate
that his case falls wwthin 8§ 2255 s “savings clause,” i.e., that

“the remedy by [8 2255] notion is inadequate or ineffective to
test the legality of his detention.” 28 U S.C. 8§ 2255; see Pack,
2000 W. 942919, at *3; MGiee v. Hanberry, 604 F.2d 9, 10 (5th

Cr. 1979).

Ki nder presents three argunents for why 8 2255 relief is
i nadequate or ineffective. First, he contends that he is
actually innocent of being a 8 4B1.1 career offender. Second, he
asserts, correctly, that he cannot present his clai munder

Bel | azeri us because we have held that Ki nder and ot her

i ndi vidual s who were sentenced prior to our decision in that case
can not use that decision to vacate their sentences through a

8 2255 noti on. See United States v. WIlianson, 183 F. 3d 458,

462 (5th Gr. 1999); Kinder, No. 95-50139, at 2-3. Finally, he

states that he cannot satisfy the requirenments of the

Antiterrorismand Effective Death Penalty Act of 1996 (“AEDPA”),
6



Pub. L. No. 104-132, 110 Stat. 1214, because any 8 2255 notion
now filed woul d be considered a successive petition.

As we have previously noted, “a prior unsuccessful § 2255
motion is insufficient, in and of itself, to show the inadequacy
or ineffectiveness of the renedy.” MGhee, 604 F.2d at 10. The
fact that any of Kinder’'s subsequently filed § 2255 notions
likely will be considered successive petitions and barred under
AEDPA is also insufficient to render 8 2255 an i nadequate or
ineffective renmedy. See Pack, 2000 WL 942919, at *3. “A ruling
that the section 2255 renedy was i nadequate or ineffective, such
that a petitioner could invoke section 2241, sinply because the
petitioner’s prior section 2255 notion was unsuccessful, or
barred, or because he could not file another notion, would render
[§ 2255’ s and § 2244’ s] procedural requirenents a nullity and
defy Congress’s clear attenpt to limt successive habeas
petitions.” [|d. This |eaves Kinder’'s “actual innocence”
ar gunent .

Habeas corpus relief is extraordinary and “is reserved for
transgressions of constitutional rights and for a narrow range of
injuries that could not have been raised on direct appeal and
woul d, if condoned, result in a conplete m scarriage of justice.”

United States v. Vaughn, 955 F.2d 367, 368 (5th Cr. 1992).

Because we issued our opinion in Bellazerius subsequent to

af firmance on appeal of Kinder’s conviction and sentence, he
coul d not have raised the issue on direct appeal. He argues that
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condoning the injury —the i nproper enhancenent of his sentence —
woul d result in a “conplete mscarriage of justice” because he is
actually innocent of being a career offender in |light of

Bel | azeri us.

Cl ai ns of actual innocence have been recogni zed by sone
courts as being possible bases for review under 8§ 2241 when
§ 2255’ s restrictions forecl ose subsequent petitions. See, e.qd.,

Cooper v. United States, 199 F. 3d 898, 901 (7th Cr. 1999);

Triestman v. United States, 124 F.3d 361, 377-80 (2d Cr. 1997);

see generally Wfford v. Scott, 177 F.3d 1236, 1242-44 (11th Cr

1999) (describing various courts’ approaches to the question of
when a case may fall under 8§ 2255’'s savings clause). Kinder’s
argunent that he is actually innocent of being a career offender

in light of Bellazerius, however, is not the type of argunent

that courts have recogni zed may warrant review under 8§ 2241.
Recent cases exam ning the scope of 8§ 2255’s savings cl ause have
done so because of the Suprene Court’s decision in Bailey v.

United States, 516 U S. 137 (1995). See In re Davenport, 147

F.3d 605 (7th Gr. 1998); Triestnman, 124 F.3d 361; In re

Dorsainvil, 119 F.3d 245 (3d Gr. 1997); Inre Vial, 115 F. 3d

1192 (4th Gr. 1997) (en banc). Were the petitioner’s case has
been viewed as falling within the savings clause, it was in part

because the petitioner arguably was convicted for a nonexi stent



of fense.? See Davenport, 147 F.3d at 611; Dorsainvil, 119 F.3d

at 251; Triestman, 124 F.3d at 363. Thus, in each case, the
petitioner could claimhe was actually innocent of the crine of
whi ch he was convicted. |In contrast, Kinder argues that, under

Bel | azerius, his conviction of conspiracy cannot support

application of the Quidelines’ career offender provisions.® He
makes no assertion that he is innocent of the crinme for which he
was convi ct ed.

As we noted above, Kinder raised a claimunder Bell azeri us

in his first § 2255 notion. We rejected Kinder’'s claim hol ding

that it was not cogni zabl e under 8§ 2255. See Kinder, No. 95-

50139, at 2-3. Relying on § 2255 s savings cl ause, he now seeks
a determnation that he is entitled to have the nerits of his
clai mrevi ewed under § 2241.

W note that the scope of the 8 2255 renedy is no different

fromthe scope of the § 2241 renmedy. See Wfford, 177 F. 3d at

1239 (“There was no intent to nake the § 2255 renedy any

different in scope fromthe habeas renedy that had previously

2 Bailey, a retroactively applicable Suprene Court
decision, interpreted 18 U.S.C. § 924(c)(1) narromy, wth the
result that those convicted of violating 8 924(c)(1) in circuits
enpl oying a broader interpretation of the statute could arguably
be said to have been convicted for a nonexi stent offense. See
Davenport, 147 F.3d at 611

3 In our opinion affirmng the district court’s dism ssal
of Kinder’s 8 2255 notion, we noted that Kinder “has a history of
crim nal behavior including six prior convictions for various
of fenses.” See Kinder, No. 95-50139, at 1 n.1
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been available to [federal prisoners]: ‘On the contrary, the
sol e purpose was to mnimze the difficulties encountered in
habeas corpus hearings by affording the sanme rights in another

and nore convenient forum’” (quoting United States v. Haynman,

342 U.S. 205, 219 (1952))). In effect, Kinder attenpts to use
the fact that relief under 8§ 2255 has been denied to obtain a
deci sion contrary to our prior holdings, including the holding in
his case, that individuals sentenced as career offenders prior to

Bel | azeri us cannot use that decision to obtain habeas relief.

See WIllianson, 183 F.3d at 462. Section 2241 is sinply not

available to prisoners as a neans of challenging a result they
previously obtained froma court considering their petition for

habeas reli ef.

[11. CONCLUSI ON
Because Ki nder has not denonstrated that his case falls
within 8 2255’ s savings clause, we affirmthe district court’s

di sm ssal of his 8§ 2241 petition.
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