IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-41297

JAMES YORK BROWN,
Pl ai ntiff-Appellant,

ver sus
ROLAND SCOTT LYFORD; ET AL.,
Def endant s,

ROLAND SCOTT LYFORD;, ANN GOAR; DEBBI E M NSHEW BROOKS FLEI G STEVE
BAGGS; UPSHUR COUNTY, TEXAS,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas

February 20, 2001

Before KING Chief Judge, and H GE NBOTHAM and DUHE, GCircuit
Judges.

PATRICK E. H Gd NBOTHAM Circuit Judge:

This is an appeal from a judgnent of the district court
granting summary judgnent to various defendants in a section 1983
lawsuit. This suit arose froman aborted crimnal investigation of
child abuse and nurder, presenting clains against arresting
officials including malicious prosecution and false arrest. e
hold that the officer defendants were entitled to qualified
imunity, and that none was a policymaking official for the county

defendant. We AFFIRM the judgnent of the district court.



I

I n 1990, Ann Goar and Debbi e M nshew as enpl oyees of the Texas
Departnent of Protective and Regul atory Services were assigned to
counsel the children of Loretta and Wndell Kerr. The Kerr
children cane into foster care upon allegations of sexual abuse
| evel ed agai nst Wendel |l Kerr. The counseling |ater expanded to
include the children of Wanda Geer Hicks, whom Wendell Kerr had
started dating. The Kerr and Hicks children began to tell of being
tortured, nol ested, and sodom zed by their parents, grandparents,
and various strangers, abuse including satanic rituals involving
masks and knives. Their stories related the nmurder, di snmenbernent,
post-nortem rape, and canni balism of babies and children by the
abusi ng adults. Goar and M nshew recruited two private occult
i nvestigators, Brooks Fleig and Steve Baggs to assist in an
i nvestigation of these accounts by the children. Rol and Scot t
Lyford was appointed prosecutor pro tem after Upshur County’s
regular district attorney recused hinself fromthe case. Lyford

participated closely in the investigation, and in 1993 at Lyford’'s

recommendation the county hired Fleig and Baggs as crimna
i nvesti gat ors.

Child Protective Services criticized the nethods of the
investigators in interviewng the Kerr and Hi cks children. CPS
particularly criticized the use of a “hol ding technique,” in which
i nvestigators physically restrained children while they answered
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guesti ons. CPS also objected to the suggestive nature of the
gquestions asked by the investigators. Suggestive questions were
asked of both the children and the adult w tnesses. An adul t,
Wanda Hicks,! later recanted, explaining that she devel oped her
story out of the questions investigators put to her. Despite a
grand jury indictnent, all <charges were ultimately dropped.
Wendel | Kerr had a corroborated alibi for the tines of the all eged
crinmes, and the mshandling of the child w tnesses nade their
testi nony unreliable.

Yet, evidence al so pointed in the opposite direction. Medical
exam nation of the children found genital and anal scarring
consistent wth sexual nolestation. An adult, Lucas Ceer,
confessed to police that he participatedinritualistic child abuse
and child nurder, a confession corroborating the stories told by
the Kerr and Hi cks children. A search of the Kerr property found
three shallow grave-like depressions in the soil, a shovel wth
bl ood residue on it, an area matching the children’s descri ption of
where the abuses occurred, two devil masks, a blood-stained
mattress cover, and four knives said by the children to have been
used to nurder and disnmenber children. Pursuant to a plea
agreenent, two of the charged adults identified itens retrieved
from the Kerr household as devices used to restrain and torture

chi |l dren. Finally, plastic bags were found buried on the Kerr

! Then named Wanda Kerr due to her marri age.
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property, containing bone fragnents. Before Lyford took his
evidence to the grand jury, the Texas Human Skel etal Identification
Laboratory issued a report stating the remains were nost probably
human. Another report froma different |aboratory, filed nonths
after the indictnent was issued, concluded that the remains were
not human.

Wile the defendants were investigating the Kerr case,
Sergeant Janes Brown was investigating the di sappearance of Kelly
Wlson. WIson was 17 when she was reported mssing in Glner,
Texas. In 1993, one of the Kerr children, identified as “R S.,”
clainmed that Kelly WIson had been abduct ed, raped, and nurdered by
the Kerrs. As a result, Brown’s investigation began to overlap
with the investigation being conducted by defendants.

I n a conversation between Brown and defendants, Brown said he
had separately investigated the Kerr and Hi cks children’s
al l egations, and observed that Wendel | Kerr, a key suspect, was not
in Texas when Kelly WIson disappeared. Brown asserts that
defendants viewed his coments as interfering wth their
i nvestigation. Lyford told Brown that Lyford was now i nvestigating
the disappearance of Kelly WIlson, that he did not want Brown
interfering, and that if Brown interfered, “we’re going to have a
probl em”

Shortly thereafter, RS. inplicated Brown in the charges of
child abuse and the di sappearance of Kelly WIson. He stated that
t he police woul d not help, that they were al so “bad,” and descri bed
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in general terns a person resenbling Brown as having partici pated
in the abuse. Later, Connie Martin — one of the adults involved -
al so inplicated Brown by nane. At the sane tine, the case agai nst
Brown had problens. Wanda Kerr was unable to identify Brown in a
phot o |i neup. The narratives told by wtnesses other than R S
never nentioned Brown.

Lyford took this evidence to the Upshur County G and Jury,
which indicted the alleged abusers, including Brown. Brown was
arrested and spent six days in jail. As we explained, charges were
| ater dropped. Consi derable nedia coverage surrounded these
events. The Kerrs sued under section 1983. The district court
di sm ssed on inmmunity grounds. We affirmed in Kerr v. Lyford.?
This case concerns largely the sane events, but is Brown’s | awsuit
rather than the Kerrs’s. In his original conplaint, Brow asserted
a broad range of constitutional violations,® as well as a variety
of state law clains.* In rendering judgnent, the district court

read Brown’s conplaint to invoke federal constitutional rights to

2171 F.3d 330 (5th Gr. 1999).

3 Specifically, Brown clainmed to have been deprived of the the
right not to be falsely accused of capital nurder, the right not to
be falsely arrested, the right not to be subjected to unlawful
searches and seizures, the right not to be deprived of Iliberty
W t hout due process of law, the right not to be deprived of
property w thout due process of law, the right of equal protection
of law, and the right of privacy.

4 Those were nalicious prosecution, intentional infliction of
enotional distress, negligence, gross negligence, and civil
conspiracy.



be free from unreasonable seizure, false arrest, fal se
i nprisonnment, and malicious prosecution, a reading Brown does not
chal l enge. The district court held that Goar, M nshew, Fleig, and
Baggs were entitled to qualified imunity, Lyford to absolute
imunity, and all were entitled to sunmary judgnent. It granted

summary judgnent to Upshur County. Brown appeals.

To overcone the qualified imunity of governnent officials,
Brown nust show 1) a constitutional violation; 2) of a right
clearly established at the tinme the violation occurred; and 3) that
t he defendant actually engaged i n conduct that violated the clearly
establ i shed right.®

To date, the Fifth Crcuit accepts that malicious prosecution
can deprive a person of constitutional rights. Thi s
“constitutional tort” has seven el enents:

1. crimnal action comenced against the plaintiffs;

2. that the prosecution was caused by the defendants or with

their aid;

3. that the action termnated in the plaintiffs’ favor;

4. that the plaintiffs were innocent;

5. that the defendants acted w thout probabl e cause;

5> Kerr, 171 F.3d at 339.



6. that the defendants acted wth malice; and

7. that the crimnal proceeding danaged the plaintiffs.®
The “constitutional torts” of false arrest, unreasonabl e seizure,
and false inprisonnent also require a showng of no probable
cause. ’

These defendants have qualified immunity if they had probable
cause to believe that Brown commtted a crine. “For purposes of
mal i ci ous prosecution, probable cause neans ‘the existence of such
facts and ci rcunstances as woul d excite the belief, in a reasonable
m nd, acting on the facts within the knowl edge of the prosecutor,
that the person charged was guilty of the crinme for which he was
prosecuted.’”?8

Brown points to the statenents of three witnesses in the
summary judgnent record as establishing the absence of probable
cause. First, Shane Phel ps, the assistant Attorney General who

took over from Lyford, stated in an affidavit that “the evidence

6 Kerr, 171 F.3d at 340.

" See, e.g., Mendenhall v. Riser, 213 F.3d 226, 230 (5th Cr
2000) (holding that qualified imunity protects governnent
officials from a charge of wongful arrest where a reasonable
official would believe probable cause was present); Thomas v.
Ki pper mann, 846 F.2d 1009, 1011 (5th Gr. 1988) (“dains of false
arrest, false inprisonnent, and malicious prosecution involve the
guarantees of the fourth and fourteenth anmendnents when the
i ndi vidual conplains of an arrest, detention, and prosecution
W t hout probable cause.”).

8 Kerr, 171 F.3d at 340 (quoting Mwore v. MDonald, 30 F.3d
616, 620 n.2 (5th Gr. 1994)).



supporting the indictnent of Sgt. Brown was fatally deficient and
did not even rise to the |level of probable cause.” Second, Dr.
Richard Ault, an expert retained by Brown, expressed in an
affidavit his opinion that the nethods used in interviewng the
various wtnesses were excessively coercive, such that the
statenents of those wtness could not “produce objective
information that a reasonabl e | aw enforcenent officer could use in
the course of” an investigation. Third, Dr. Bruce Perry, an expert
testifying as part of a later grand jury investigation review ng
Lyford’s investigation, said that both the adult and child
W t nesses cane from abusive honmes and were therefore prone to
reading a questioner’s face and saying what they thought the
guestioner wanted to hear, in order to protect thenselves from
abuse. Perry also expressed his opinion that the interview ng
techni ques used were highly coercive and suggesti ve.

A plaintiff nust clear a significant hurdle to defeat
qualified immunity. “[T]here nust not even ‘arguably’ be probable
cause for the search and arrest for immunity to be lost.”® That
is, if a reasonable officer could have concluded that there was
probabl e cause upon the facts then available to him qualified

immunity will apply. Defendants point to the follow ng evidence

® Hart v. OBrien, 127 F.3d 424, 444 (5th Cr. 1997). Hart
was abrogated by the Suprene Court’s decision in Kalina wv.
Fl etcher, 522 U. S. 118 (1997), but upon a different issue. Kalina
extended the tinme during which a prosecutor is absolutely i mmunized
beyond the tine recognized in Hart.
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that, at |east arguably, established probable cause to arrest
Brown. First, RS. inplicated Brown in the di sappearance of Kelly
Wl son. Second, Paulette Kerr stated she was afraid of Brown and
that Brown had been dating Kelly WI son. Third, Connie Martin
inplicated Brown i n the di sappearance of Kelly W1l son and t he abuse
of the Kerr children. Fourth, these wtnesses were credible
because their stories were consistent with one another and because
physi cal evidence fromthe bodies of the Kerr children and the Kerr
property tended to support their stories. Fifth, Brown’'s
investigation of the WIson disappearance contained suspicious
irregularities.

We cannot say that the testinony of several eyew tnesses,
corroborated in sone aspects by physical evidence, did not even
arguably create probable cause. Qualified imunity “gives anple
room for m staken judgenents,” by protecting “all but the plainly
i nconpetent or those who knowingly violate the law.”® That is the
bal ance that courts have struck between conpensating wonged
individuals for deprivation of constitutional rights and
frustrating officials in discharging their duties for fear of
personal liability.! While Doctors Ault and Perry rai se doubts as
to the credibility of the witnesses in this case, we cannot say

that all reasonable officers should have seen in these w tnesses

10 See Mendenhall v. Riser, 213 F.3d 226, 230 (5th Cr. 2000)
(quoting Malley v. Briggs, 475 U S. 335, 343 (1986)).

11 See Shipp v. McMahon, 234 F.3d 907, 915 (5th G r. 2000).
9



t he psychol ogi cal tendency to confabul ate that Ault and Perry saw,
nor can we say that all reasonable officers shoul d have understood
these interviews to be so coercive that the matter should not have
been taken to a grand jury. This is especially true where, as
here, aspects of those statenents were corroborated by physica
evidence. W agree with the district court that defendants Coar,
M nshew, Flieg, and Baggs are entitled to qualified imunity.
1]

The district court granted Lyford sunmary judgnent on the
grounds that he was absolutely imune fromsuit as a prosecutor.
Brown contests this reasoning, arguing that Lyford engaged in
actionabl e i nvestigative activities before donni ng hi s
“prosecutor’s hat.” The circuits are divided on the proper
approach to this situation.' W need not confront that dispute in
this case. The judgnent of the district court should be affirned
if Lyford was, |like the other defendants and as he urges to us

also, entitled to qualified i munity.?®

12 Conpare Buckley v. Fitzsimmons, 20 F.3d 789, 796 (7th Cr.
1994) (holding that nerely collecting false evidence is not
i ndependent |y acti onabl e, and the use of such evidence is protected
by absolute immunity), with Zahrey v. Coffey, 221 F.3d 342, 349-55
(2d Cr. 2000) (holding that where the sane prosecutor collects
false information and uses it to procure an indictnent, the
i ndi ct ment cannot sever the causal chain and protect the prosecutor
fromliability for his investigatory acts).

13 See United States v. Real Prop. Located at 14301 Gat eway
Blvd. West, El Paso County, Texas, 123 F.3d 312, 313 (5th Grr.
1997) (“It is well-settled, however, that we will not reverse a
judgnment of the district court if it can be affirnmed on any ground,
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W may properly determine whether Lyford is entitled to
qualified immunity. Wen faced with simlar situations, we have
remanded to the district court for a determ nation of qualified
imunity.®™ In this case, however, we have the benefit of the
district court’s determ nations as to defendants Goar, M nshew,
Fleig, and Baggs, and the accusations against Lyford track the
accusations against those four defendants. Since qualified
inmmunity is imunity not only from danmages but also from suit
itself, it is to be determned as early as possible.® |t makes
little sense to remand this issue to the district court, because
the outcone is foreordained. The district court has already held

that CGoar, Mnshew, Fleig, and Baggs are entitled to qualified

regardl ess of whether the district court articulated the ground.”).

14 See Buckley, 20 F.3d at 793 (“Although qualified immunity
is an affirmative defense . . . no principle forbids a court to
notice that such a defense exists, is bound to be raised, and is
certain to succeed when raised. So nuch is established for res
judicata and the statute of limtations, two other affirmative
defenses. . . . Defendants informus that they want the benefit of
qualified immunity. Because this is a |egal defense, we woul d not
defer to the district court’s resolution. Courts should resolve
immunity issues at the earliest possible tine, preferably before
all owi ng discovery. . . . That tinme is now"”).

15 See Glvan v. Grnon, 710 F.2d 214, 215 (5th Cir. 1983)
(holding that a probation officer was not entitled to absolute
imunity, and remandi ng for consideration of qualified imunity);
Ryl and v. Shapiro, 708 F.2d 967, 975-76 (5th Cr. 1983) (holding
that charges nade against prosecutors were outside the scope of
their prosecutorial role and absolute imunity therefore did not
apply; remanding for consideration of qualified inmunity).

16 See G bson v. Rich, 44 F.3d 274, 277 (5th Cir. 1995); Spann
v. Rainey, 987 F.2d 1110, 1114 (5th Gr. 1993).
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i nuni ty.

As to his conduct before the grand jury, Lyford was entitled
to absolute imunity. As to his investigatory conduct |eading to
the grand jury, he was entitled to the sane qualified i munity that
protects Goar, Mnshew, Flieg, and Baggs. Lyford is situated
simlarly to Goar, Mnshew, Flieg, and Baggs, except that he was
t he person who brought the case before the grand jury -- an act for
whi ch he recei ves absolute inmunity. Lyford was therefore entitled
toqualified imunity for his investigative acts. Accordingly, the

judgnent of the district court as to Lyford is AFFI RVED

|V

Plaintiff also sued Upshur County, seeking to hold it |iable
for the conduct of Fleig and Lyford. Under Monell v. Departnent of
Soci al Services,!” a county cannot be held |iabl e under section 1983
on a theory of respondeat superior, but it can be held |Iiabl e when
conduct depriving a person of constitutional rights was pursuant to
county policy. Brown does not contend that, apart fromthe rol e of
Lyford, Upshur County had a policy of charging and arresting
i nnocent peopl e. Rather he wurges that Lyford acted as a

pol i cymaki ng official. We disagree, and hold Lyford was not a

17436 U.S. 658, 694 (1978).
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pol i cymaki ng official for Upshur County.®

Brown argues that the elected district attorney is a
pol i cymaki ng of ficial and Lyford as prosecutor pro temin this case
held all the rights and duties of the elected district attorney.?®
Brown concedes that under Esteves v. Brock,? Lyford was not a
pol i cymaki ng official for Upshur County when he was acting in his
prosecutorial capacity, because then he was enforcing state rather
than county law. Brown seeks to invoke the exception in Esteves,
permtting Monell liability for those duties of a prosecutor that
are adm ni strative or managerial in nature. Brown m sunderstands
t he hol di ng of Esteves.

Esteves is clear that a county may only be held liable for
acts of a district attorney when he “functions as a final

poli cymaker for the county.”? Thus, for exanple, a district

8 The district court held that because Fleig and Lyford were
i mune, Upshur County was al so not subject to suit, citing Gty of
Los Angeles v. Heller, 475 U. S. 796 , 799 (1986). Heller, however,
held only that if noclaimis stated against officials—if plaintiff
does not show any violation of his constitutional rights—then there
exists no liability to pass through to the county. Wen, however,
a plaintiff states a claim but the official is protected by
qualified immunity, that defense protects only the individual
officer, not the nunicipality. See, e.g, Babb v. Dorman, 33 F.3d
472, 475 n.5 (5th Gr. 1994). Accordingly, we nust reach the
question of whether Lyford was a policymaking official for Upshur
County.

19 Brown does not argue that Fleig was a policynmaking official
for Upshur County, and we put hi m aside.

20 106 F.3d 674 (5th Gr. 1997).
21 106 F.3d at 678.
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attorney with the final word on hiring or firing within the
district attorney’s office sets county policy regarding those
deci sions. That can then support Monell |liability for the county.
Here, however, Brown has nade no showing that Lyford in sone way
beyond his role as a prosecutor pro tem functioned as the fina
pol i cymaki ng authority for Upshur County in the investigation of
the Kerr and Hi cks children’s clainms. Upshur County officials have
testified that he did not, and there is no contrary evidence. The
sol e basis for the contention that Lyford set county policy in his
investigative work was his status as prosecutor pro tem But
Lyford as prosecutor pro tem stepped only into the shoes of the
el ected district attorney for purposes of the case he was appoi nted
to handle. He did not assune general managenent of the array of
cases in that office. He was a one case prosecutor. Wi | e
Lyford’s authority over his one case was consi derable, his charge
was too limted to nmake him a policynmaking authority for the
county. Hs limted charge is nmade plain by the fact that he could
not hire or fire for Upshur County. | ndeed he could not hire
Brooks and Flieg. He could only recomend that the County do so.

Brown has presented no evidence that Lyford had or exercised
sufficient policymaking authority for Upshur County to warrant the
i nposition of Monell liability. The district court did not err in
granting summary judgnent to Upshur County.

\Y
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The judgnent of the district court is AFFI RVED.
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