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Appeals fromthe United States District Court
for the Southern District of Texas

June 5, 2000
Before SM TH, BARKSDALE and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

Ten plaintiff seanmen brought work-related personal injury
actions against defendant vessel owners under the Jones Act.
Defendants (collectively “Gulf King”) filed a consolidated notion
for sunmmary judgnent claimng that N caraguan |aw governs the
claims. The district court denied the notion, then certified the
choi ce-of -l aw question for consolidated interlocutory appeal. W
reverse

FACTS AND PROCEDURAL HI STORY
In each of the ten consolidated cases, the plaintiff is a

Ni caraguan citizen and domciliary who filed a conplaint seeking



damages for personal injuries, as well as maintenance and cure as
a consequence of alleged injuries that occurred while working as a
crew nmenber on a Gul f King vessel. The clains arise fromunrel ated
injuries occurring on different dates on various vessels owned by
def endants. Each plaintiff has asserted causes of action based on
t he Jones Act, 46 U.S.C. 8§ 688 (1994) and the general maritinme | aws
of the United States; no plaintiff has asserted any acti on agai nst
any defendant based on the | aws of N caragua or any other country.

Each plaintiff was hired in N caragua to work aboard one of
the Gulf King vessels engaged in shrinping operations exclusively
inthe territorial waters of N caragua. The plaintiffs were paid
with Nicaraguan currency, in N caragua for their work aboard the
vessel s, and all original payroll and enpl oynent records pertaining
to their service aboard the vessels originated in N caragua. Al
deci sions concerning Plaintiffs’ enploynent aboard Qulf King
vessel s were made in Nicaragua. The Plaintiffs’ alleged injuries
all occurred within twelve nautical mles of the N caraguan
shorel i ne.

Al'l vessels involved in these cases have been l|located in
Ni caragua since 1994, and have not returned to the United States or
conducted fishing operations outside N caraguan territorial waters
at any tinme relevant to these suits. The vessels have not been
operating under general maritine principles of international
commerce, but rather were operating under |icense, regulations and
control of the N caraguan governnent. Al t hough each vessel is
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docunented under the laws of the United States and flies the
Anmerican flag, each vessel flies the Ni caraguan flag above the
Anmerican flag, in accordance with N caraguan |aw. Ni car aguan-
i nposed regul ations include the issuance of an annual |icense to
take fish and shrinp from Nicaraguan territorial waters, the
i ssuance of zarpe prior to each fishing trip restricting the scope
and duration of that trip, physical safety inspections and vessel
manni ng requirenents, conpensation and benefit obligations. The
vessels are not subject to United States Coast CGuard safety
requi renents or inspections.

Based on these facts, @Gulf King noved for summary judgnent and
urged the district court to apply Ni caraguan | aw and di sm ss al
causes of action asserted by the Plaintiffs. Plaintiffs countered
with additional facts, including that the owners of the GQulf King
vessel s are cl osely hel d Del aware corporations with their principal
pl ace of business in Aransas Pass, Texas. The owners of 96%of the
stock of the corporations are United States citizens and Texas
resi dents. @Qulf King owns forty-three (43) shrinping vessels,
thirty-four (34) of which operate exclusively in N caragua. The
Ni caraguan Fl eet Manager and Captains answered to and were in
regular daily contact with Gulf King nmanagenent in Texas. @l f
King financed its vessels primarily through two | oans: one in the
amount of $6, 200, 000. 00 fromthe Small Busi ness Admi ni stration and
one in the amount of $15,000,000.00 from the United States
Departnent of Commrerce, National Marine Fishery Service. Because
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both loans were nade by United States agencies, Plaintiffs
characterize @lf King as “owing it all to United States
t axpayers.” Finally, 100% of the shrinp from the N caraguan
vessels were inported to the United States and sold to American
CONSUIErs.

ANALYSI S

W review the denial of summary judgnent de novo. See Webb v.
Cardi ot horaci c Surgery Assocs., P.A, 139 F.3d 532, 536 (5th Gr.
1998) . Summary judgnent is proper if the evidence shows the
exi stence of no genuine issue of material fact and that the noving
party is entitled to judgnent as a matter of law. Feb. R Qv. P.
56(c).

The question of whether the Jones Act and the general maritine
law of the United States apply or whether N caraguan |aw controls
these maritinme injury clains is governed by the Suprene Court
trilogy of Lauritzen v. Larsen, 345 U S. 571 (1953), Ronero v.
International Termnal Operating Co., 358 U S. 354 (1959) and
Hellenic Lines Ltd. v. Rhoditis, 398 U S 306 (1970). I n
Lauritzen, the Suprene Court enunerated seven factors that bear on
this choice of I aw question: (1) the place of the wongful act; (2)
the law of the flag; (3) the allegiance or domcile of the injured,
(4) the allegiance of the defendant shipowner; (5) the place of
contract; (6) the inaccessibility of the foreign forum and (7) the

| aw of the forum See 345 U. S. at 583-90. Lauritzen taught that



courts shoul d ascertain and val ue the enunerated poi nts of contact
between the transaction and the governnents whose conpeting | aws
are involved. See id. at 582. Lauritzen stressed that the | aw of
the flag is generally of cardinal inportance, see id. at 584-86,
and suggested that the [ ast two enunerated factors shoul d be given
very little weight. See id. at 589-91. The list of seven factors
in Lauritzen was not intended as exhaustive. See Rhoditis, 398
U. S at 309. The “shi powner’s base of operations is another factor
of inportance in determ ning whether the Jones Act is applicable;
and there well may be others.” 1d. These eight factors have cone
to be known as the “Lauritzen-Rhoditis factors.” See, e.g.,
Schexni der v. MDernott International, Inc., 817 F.2d 1159, 1161
(5th Gr. 1987). Each factor is to be weighed to determ ne whet her
all the factors add up to the necessary substantiality of contacts
between the transaction at issue and the United States. See
Rhoditis, 398 U S. at 309 n. 4. Mor eover, each factor nust be
tested in light of the underlying objective, whichis to effectuate
the |iberal purposes of the Jones act. See id., citing Barthol onew
v. Universe Tankships, Inc., 263 F.2d 437, 441 (2d Cr. 1959).
The district court correctly set out the eight factors gl eaned from
Suprene Court precedent and nade the followi ng findings as to their
appl i cation.

The district court | ooked first to the law of the flag. See

Lauritzen, 345 U. S. at 583 (enphasizing the “cardinal inportance”
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of the law of the flag). The district court found that the | aw of
the flag factor favors applying United States | aws because the Gl f
King vessels in question flewthe Anmerican flag. Wile each of the
vessels flew the N caraguan flag as well, Plaintiffs offered
testinony that the N caraguan flags served as an indication that
the vessels were authorized to fish in N caraguan territorial
wat ers, rather than a sign of N caraguan ownershi p or registration.

Second, the district court exam ned what it ternmed the “next

nmost crucial factor,” the base of operations factor fromRhoditis,
398 U. S. at 310. In a prelimnary ruling, the district court
concluded that the overwhelmng Anerican flavor of Qulf King s
operation favored application of Arerican |aw. See Solano v. Qulf
King 55, Inc., 30 F. Supp. 2d 960, 963 (S.D. Tex. 1998). However,
on reconsideration, the district court reversed itself, noting that
the location from which a vessel’s day-to-day operations are
controlled is considered the base of operations, even where the
defendant is a wholly owned subsidiary of an American corporation.
See Fogleman v. ARAMCO, 920 F.2d 278, 284 (5th Cr. 1991).

The district court then listed three other factors that
favored application of N caraguan law. (1) Plaintiffs are
Ni caraguan citizens who maintain their residences in that country;
(2) the place of the enploynent contracts was N caragua; and (3)

the al l eged wongs occurred inthe territorial waters of N caragua.

Wei ghi ng i n opposite those considerations, the district court found



that the allegiance of defendants to the United States favored
application of Anmerican |aw Finally, the district court found
that the two remaining factors — the accessibility of N caragua as
a forum and the law of the forum — were not relevant to the
determ nation

The factors governing choice of | aw appeared cl osely divi ded
to the district court, wth the tw factors traditionally
considered the nost inportant — choice of flag and base of
operations — each favoring opposite concl usions. The district
court then found itself bound to consider the national interests to
be served by the choice of Anerican law, citing Schexnider, 817
F.2d at 1161. The district court rejected Gulf King s argunent
that Anerican interests would be served by the application of
Ni caraguan |aw, which would reduce costs whenever one of their
enployees is injured on the job, thus making an Anerican
corporation nore conpetitive in the international marketplace
Instead, the district court noted that @lf King realizes
substantial savings due to the |ow wages paid to the N caraguan
seanen they enploy and that Gulf King has a duty to provide for its
enpl oyee’s welfare. The district court therefore found that “[i]t
is certainly within the national interest that the United States
governnent, which has propped up Defendants with . . . |oans, not
be perceived as officially or inplicitly sanctioning the [ruthless

exploitation of other countries’ |abor pools].”



On appeal, @ilf King challenges the district court’s
application of the Lauritzen-Rhoditis factors. The Suprene Court
devel oped the factors in cases involving vessels engaged in
comercial or maritinme activities that traveled the high seas,
passing through territorial waters of nore than one nation. The
wei ght accorded the choice of |aw factors in the context of those
cases was dictated by the international nature of the vessels’
regul ar activities, the fortuity of the location of the plaintiffs’
al l eged accident or injury and the need to establish a uniform
consi stent | aw onboard a ship that travel ed through waters of nore
t han one sovereign nation. See Phillips v. Anbco Trinidad G| Co.,
632 F.2d 82, 87 (9th Gr. 1980). Accordingly, in the context of
t hose cases, the Suprene Court gave substantial weight to the | aw
of the flag and the allegiance of the defendant ship owner. See
id. Subsequently, the Fifth Crcuit has applied the Lauritzen-
Rhoditis factors to cases where neither the seaman nor the vessel
was engaged in traditional, blue-water maritine activities crossing
t hrough waters of conpeting nations. See Chiazor v. Transworld
Drilling Co., 648 F.2d 1015, 1019 (5th Cr. 1981), overruled on
other grounds, Inre Air Crash Disaster, 821 F.2d 1147, 1163 n. 25
(5th Gr. 1987). In Chiazor, the plaintiff brought suit to
recover damages resulting from an accident which occurred on a
subnersible drilling rig off the N gerian coast. See id. at 1016.

G ven the permanent |ocation of the rig, we determ ned that “such
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factors as place of wongful act, allegiance or domcile of the
i njured and pl ace of contract, which may be | ess substantial in the
shi pping context, tend to take on added significance under the
present circunstances.” ld. at 1019. In sifting through the
factors and determning how to weigh themin a case involving a
fixed drilling platform we relied on the Ninth Crcuit opinion in
Phillips v. Anpbco Trinidad Ol Co., 632 F.2d 82 (9th G r. 1980).
Li ke Chi azor, Phillips concerned an action for danages for personal
injuries occurringonadrilling platformin Trinidad s territorial
waters. See id. at 83-84. Phillips held that the |aw of the flag
shoul d not be accorded controlling weight and the all egi ance of the
def endant shi powner had di m ni shed i nportance, while the place of
the wongful act, the allegiance and domicile of the plaintiff
wor kers and the place of contract should be given greater weight.
See id. at 87.

We concl ude that the facts of this case are nore anal ogous to
an injury occurring on a fixed drilling platformthan on a vessel
in traditional maritime commerce. For that reason, we find that
the district court erred in the weight it accorded the Lauritzen-
Rhoditis factors in this case. Wen we discount the |aw of the
flag and allegiance of the defendants factors which favor
application of United States |aw, and accord nore weight to the
Plaintiffs’ citizenship and residence, the place of the enpl oynent

contracts and the place of injury, all of which were in N caragua,
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it is clear that the calculus ultimately dictates application of
Ni caraguan | aw. W note, further, that the district court’s
assunption that the application of United States |aw would all ow
the Plaintiffs a nore generous recovery, while alnost certainly
correct, was not a valid consideration in its choice-of-I|aw
analysis. “The fact that the |aw of another forum may be nore or
| ess favorable to a plaintiff, however, does not determ ne choice

of | aw. Fogl eman, 920 F.2d at 284.
CONCLUSI ON
For the foregoing reasons, we reverse the district court’s
choice of law determnation and remand this case for further

proceedi ngs consistent with this opinion.

REVERSED and REMANDED
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