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for the Eastern District of Louisiana

May 25, 2001
Bef ore KING Chief Judge, and REAVLEY and JONES, Circuit Judges.
PER CURI AM
Def endant - Appel | ant M chael J. Bow er appeals fromthe
district court’s denial of his notion for a new trial based on

new y di scovered evidence. For the follow ng reasons, we AFFIRM

| . FACTUAL AND PROCEDURAL HI STORY
On Novenber 17, 1994, Defendant-Appellant M chael J. Bow er

was charged in a fifteen-count superseding indictnment with one



count of conspiracy to conmt mail fraud, in violation of 18
U S C 88 2 and 371, and fourteen substantive counts of nai
fraud, in violation of 18 U.S.C. 88 2 and 1341.! The charges
agai nst Bow er arose out of his managenent of Pelican State
Mut ual | nsurance Conpany (“Pelican”) and its subsidiary Magnolia
Fire and Casualty I nsurance Conpany (“Magnolia”) from August 1986
to August 1992. The indictnent alleged that Bow er “devi sed and
intended to devise a schene and artifice to defraud,” that as
part of that schenme Bowl er created the fal se inpression that
Pelican was solvent in order to obtain noney and benefits for his
personal use, and that he used the United States Postal Service
to execute the schene.

On July 7, 1995, the jury returned a verdict of guilty on
one count of conspiracy to commt nmail fraud and four of the

substantive counts of mail fraud, including, inter alia, miling

Pelican’s 1991 Annual Statenent on March 16, 1992; mailing
Pelican’s March 31, 1992 Quarterly Statenment on May 14, 1992; and
mai | ing the 1991 Annual Statenents of Pelican and Magnolia on My
22, 1992 (“Count Fifteen”). On January 29, 1996, Bow er was
sentenced to terns of sixty nonths inprisonnent for the
conspiracy count and three of the substantive mail fraud counts,

to be served concurrently, and to one term of eighteen nonths on

! The indictment charged both Bowl er and his brother-in-Iaw
VWalter Sentenn, Jr. with the fifteen counts. Only Bower’s
conviction is the subject of this appeal.
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Count Fifteen, to be served consecutively. He was also required
to pay $100,000 in restitution and ordered to be placed on a
three-year term of supervised release follow ng his term of

i npri sonnent .

On May 28, 1997, this court affirnmed the judgnent of the
district court. Bower’s petition for rehearing was deni ed, and
this court issued its mandate on February 26, 1998. On Cctober
5, 1998, Bowler’'s petition for a wit of certiorari was denied by
the Suprene Court.

Bowl er, proceeding pro se, filed a 28 U S.C. § 2255 notion?
(the “8 2255 notion”) on April 19, 1999, and a notion for a new
trial based on newy discovered evidence pursuant to Federal Rule
of Crimnal Procedure 33 (“Rule 33 notion”) on May 10, 1999, in
district court. In his Rule 33 notion, Bow er alleged that the
final accounting of the Louisiana Insurance Guaranty Associ ation
(“LIGA") 2 through March 1999 established that Pelican was not
i nsol vent, and therefore, he should not have been convicted of

schem ng to cover up Pelican’s insolvency.

2 In his § 2255 notion, Bow er argued that his trial
counsel had | abored under an undi scl osed conflict of interest.
He argued further that he was denied his right to a jury trial
when the district court excused one juror during deliberation and
allowed the jury to continue deliberations with only el even
menbers, w thout Bowl er’s express consent.

3 According to testinony, LIGA “is set up to pay the clains
of insolvent property and casualty conpani es that do business in
the State of Louisiana.” Wen Pelican was placed into
liquidation, it becanme the responsibility of LIGA to settle
cl ai ns agai nst Pelican.



The parties filed a series of pleadings in district court
regarding Bower’s Rule 33 notion. The governnent argued that
Bow er’s notion was untinely because it was not filed within
three years of the jury verdict, as required by the present
version of Rule 33, nor did the notion fit wthin any of the
exceptions to the three-year tine limt. Alternatively, the
governnent argued that even if the Rule 33 notion was tinely, the
new evi dence did not neet the standard necessary to warrant a new
trial.

Bow er countered that the present version of Rule 33, which
becane effective Decenber 1, 1998, did not apply to his case and
that, under the prior version of Rule 33, which allowed a notion
for a newtrial to be filed wthin tw years of final judgnent,
his Rule 33 notion was tinely. Additionally, he asserted that
the evidence did neet the requirenents necessary for the granting
of a newtrial.

On Novenber 24, 1999, the district court declined to pass on
the procedural bars raised by the governnent, and, instead,
deni ed both the § 2255 notion and the Rule 33 notion on the
merits. On Decenber 8, 1999, Bower filed a notice of appeal and
a notion for a certificate of appealability (“COA”) on the denia
of his § 2255 and Rule 33 notions. On Decenber 15, 1999, the
district court denied Bower’'s COA and Bow er subsequently
sought a COA fromthis court. On June 20, 2000, this court
deni ed Bow er’s COA request, holding that Bow er had failed to

4



make a substantial show ng of the denial of a constitutional
right. This court also noted, however, that no COA was required
for an appeal of the denial of a Rule 33 notion, stating that
“[s] hould Bow er wish to continue the appeal fromthe denial of
his notion for newtrial, he is directed to discuss in his brief
whet her the notion was tinely under Rule 33.”

Bow er appeals fromthe district court’s denial of his Rule

33 notion.*

1. TIMELI NESS OF BONER S RULE 33 MOTI ON
As a threshold issue, we nust address the tineliness of
Bowl er’s Rule 33 notion, which turns on whether the anended
version of Rule 33, effective Decenber 1, 1998, or the pre-
anmendnent version of Rule 33 is applicable to the present case.
We do so because the tinme limts of Rule 33 are jurisdictional.

See United States v. Brown, 587 F.2d 187, 189-90 (5th Gr. 1979);

see also United States v. lLussier, 219 F.3d 217, 220 (2d Gr.

2000); United States v. Bramett, 116 F.3d 1403, 1405 (11th Gr.

1997); Harrison v. United States, 191 F.2d 874, 875-76 (5th Cr.

1951). “Jurisdiction is a question of |aw which we review de

novo.” Goone Res. Ltd., L.L.C. v. Parish of Jefferson, 234 F.3d

192, 198 (5th Gir. 2000).

4 W note that Bowler is no | onger appearing pro se.
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We pause briefly to explain why this inquiry (i.e., which
version of Rule 33 applies) is significant in this case. The
current Rule 33 provides in relevant part: “A notion for new
trial based on newy discovered evidence nmay be made only within
three years after the verdict or finding of guilty.” FeD. R
CRM P. 33. The jury verdict was entered agai nst Bow er on July
7, 1995, but he did not file his Rule 33 notion until My 10,
1999, alnost four years later. Under the current Rule 33,

Bow er’s Rule 33 notion would be untinely, and we woul d not have
jurisdiction to hear it.

However, the Rule 33 in effect prior to Decenber 1, 1998
provided in relevant part: “A notion for a newtrial based on
the ground of newy discovered evidence nmay be nade only before
or wwthin tw years after final judgnent.” Feb. R CRM P. 33
(1998) (anmended 1998). Inportantly, final judgnent is neasured

fromthe date the appellate court issues its mandate. See United

States v. Granza, 427 F.2d 184, 185 n.3 (5th Gr. 1970) (“Wen a

conviction is appealed, a notion for a newtrial nmay only be nade
before or within two years after the issuance of the mandate of
affirmance by the appellate court.”). This court issued its
mandat e on February 26, 1998, and Bow er filed his Rule 33 notion
on May 10, 1999. Because his Rule 33 notion was filed within the
two-year limt, if the pre-anmendnent version of Rule 33 applies,
Bower’s Rule 33 notion is tinely, and we have jurisdiction to

hear it.



To determ ne whet her the anended version of Rule 33 applies,
we | ook at the order acconpanying the subm ssion of the proposed
Decenber 1998 anendnents to Congress, which states: “That the
foregoi ng anendnents to the Federal Rules of Crimnal Procedure
shal | take effect on Decenber 1, 1998, and shall govern al
proceedings in crimnal cases thereafter comenced and, insofar
as just and practicable, all proceedings in crimnal cases then
pending.” O-der of April 24, 1998 of the Suprenme Court of the
United States Adopting and Anmendi ng the Federal Rules of Crim nal
Procedure, 523 U. S. 1229 (1997). The language in this enabling
act acconpanying the anendnent to Rule 33 is not unique to the
anendnent of Rule 33, but is the | anguage submtted by the Court

with all such anendnents to the Federal Rul es. See, e.qg., United

States v. Roberts, 88 F.3d 872, 878 (10th G r. 1996) (“[S]i nce

1975, the Suprene Court has used identical |anguage in al nost
every instance when anendi ng any of the various Federal Rules.”),

superseded by statute as stated in United States v. Meacham 115

F.3d 1488, 1491 (10th Gr. 1997); In re Search of Kitty' s East

(Kitty's East v. United States), 905 F.2d 1367, 1370 (10th Gr.

1990) (quoting sane | anguage in reference to the 1989 anendnent

of Federal Rule of Crimnal Procedure 41(e)); United States v.

DePrima, 165 F.R D. 61, 62 & n.2 (E. D. Va. 1996) (quoting sane

| anguage in reference to the 1995 anendnent of Federal Rule of



Crimnal Procedure 43(b) and noting that “[t]his | anguage is
generally sent with rule changes”).?®

The governnent argues that the plain | anguage of the
enabling act indicates that the new Rule 33 applies to

proceedi ngs comenced after the effective date of the amendment

and, insofar as just and practicable, to proceedi ngs pendi ng on
the effective date of the anmendnent. The governnent reasons that
because there were no proceedings in Bower’s crimnal case
pendi ng when the new rule took effect, Bower’'s Rule 33 notion is
a proceedi ng coomenced after the effective date of the anendnent,
and the new Rule 33 applies. Bow er counters that the new Rul e
33 applies only to cases commenced after the effective date of

t he anendnent or, insofar as just and practicable, to proceedings
pendi ng on the effective date of the anmendnent, neither of which

applies to his Rule 33 notion. Alternatively, Bow er argues

5> There were three purposes for anmending Rule 33. First,
t he anendnment was neant to renove the inconsistent application of
the Rule. See FED. R CRIM P. 33 advisory conmttee notes 1998
anendnents. Under the prior Rule, sone courts had held that
“final judgnent” indicated the date of the appellate court’s
judgnent, while others held that “final judgnent” did not occur
until the issuance of the appellate court’s mandate, |leading to
disparities in the anount of tinme defendants had to file tinely
motions. See id. Second, the anendment was intended to further
consistency within the Rule itself by tying the tine for filing
Rul e 33 notions to the sanme event, whether the notion was based
on new y di scovered evidence or on any other grounds. See id.
Third, the tine limt to file a notion for a newtrial based on
new y di scovered evi dence was increased fromtwo years to three
years “to conpensate for what woul d have otherwi se resulted in
less tine than that currently contenplated in the rule for filing
such nmotion.” 1d.



that, even if his case was pending as of the effective date of
the newrule, it would not be just and practicable to apply the
new rule to his Rule 33 notion because that woul d have required
Bower to file the notion five nonths before the effective date
of the new rule.

We agree that the tineliness of Bower’s Rule 33 notion
turns on whether the phrase “all proceedings in crimnal cases
then pending,” as described in the Suprene Court Order, refers to

proceedi ngs pending on the effective date of the anmendnent or to

cases pending on the effective date of the anmendnent. The
preci se i ssue before this court, whether the anendnent applies in
a case in which final judgnent was entered and no notions were
pendi ng on the effective date of the anmendnent, is a matter of

first inpression for this court.®

6 Bowl er argues that his interpretation finds support in
the holdings of United States v. Jean, No. 92 CR 157-1, 1999 W
301652 (N.D. I'll. Apr. 29, 1999), and United States v. Zuno-Arce,

209 F.3d 1095 (9th Cr. 2000). However, both of those cases are
di stingui shabl e because the defendants’ Rule 33 notions were
filed before the effective date of the anmendnent. |In Jean, the
district court applied the old Rule 33 to the pending Rule 33
noti on because it would not have been “just and practicable” to
apply the newrule. See 1999 W. 301652, at *2. In Zuno-Arce,
the court applied the old Rule 33 to the pending Rule 33 notion,
but noted that neither party had even argued that the new Rule 33
should apply. See 209 F.3d at 1097 & n.1. In contrast to these
two cases, Bower filed his Rule 33 notion after the effective
date of the anmendnent.

Courts have not addressed whether the current Rule 33 should
apply to a Rule 33 notion filed after the effective date of the
amendnent, when the anendnent to the Rule occurred after the
i ssuance of the mandate by the appellate court and while no
nmotions were pending. W do note that, in an unpublished
opi nion, the Court of Appeals for the Sixth Crcuit summarily
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Al t hough no courts have addressed the issue in the context
of Rule 33, several courts have done so in anal ogous
circunstances (i.e., to determne the applicability of other
anendnents to the Federal Rules to cases before them. Wile
t hese cases have not been call ed upon to determ ne whether the
preci se enabling act | anguage before us is applicable in these
preci se circunstances, many of these cases have interpreted this
“standard | anguage,” see supra text, to apply to pending cases,

and not nerely to pending proceedings. See, e.q., Roberts, 88

F.3d at 878-79 (stating, in interpreting an anendnent to Federal
Rul e of Evidence 413, that Congress knew how to nake anendnents
“applicable to pending cases” by using the “standard | anguage”

(enmphasi s added)); Silvious v. Pharaon, 54 F.3d 697, 700-01 (11th

Cir. 1995) (noting, in interpreting the 1993 anendnent to Federal

Rule of GCvil Procedure 4, that “[t]he plain | anguage of the

Suprene Court’s order indicates that the district court may apply
the rule in effect when the conplaint was filed and the

case thereby commenced” (enphasis added)); O eveland v. Porca

Co., 38 F.3d 289, 294 (7th Cr. 1994) (interpreting the |anguage,

applied the current Rule 33 to determne that a Rule 33 notion
filed in May 1999 was untinely because the jury had convicted the
appel l ant in Decenber 1994. See United States v. Blue, 238 F.3d
424 (6th Gr. 2000) (unpublished table decision), available at

No. 99-4131, 2000 W. 1800499, at *1 (6th G r. Nov. 30, 2000).
Because the opinion is unpublished and did not discuss whether
the prior version of Rule 33 should have been applied, but sinply
applied the current Rule 33, we do not consider the case
authoritative on the issue.
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“proceedi ngs in appellate cases then pending,” acconpanying the
1993 anendnent to Federal Rule of Appellate Procedure 3 to

“govern pendi ng cases” (enphasis added)); Skoczylas v. Fed.

Bureau of Prisons, 961 F.2d 543, 545 (5th Cr. 1992) (stating

that “[s]ince the anended [ Federal Rule of Cvil Procedure 15]
took effect on Decenber 1, 1991 (while the case was pendi ng on
appeal ), we nust determne whether it applies to this case”

(emphasi s added)); In re Jones (Jones v. WJ. Servs., Inc.), 970

F.2d 36, 38 (5th G r. 1992) (finding, in interpreting the 1991
anendnent to Federal Rule of Appellate Procedure, that
“proceedi ngs in appellate cases thereafter comenced and, insofar
as just and practicable, all proceedings in appellate cases then
pendi ng” applied because “it is an ‘appellate case[]

comenced after Decenber 1, 1991'” (enphasis added)). Therefore,
that the anmended Rule 33 applies to cases commenced after
Decenber 1, 1998, and, insofar as just and practicable, to cases
pendi ng on Decenber 1, 1998, would be in accord with the approach
taken in simlar contexts.

Interpreting the | anguage in the enabling act to refer to
pendi ng cases and not nerely to pendi ng proceedings is also
supported by the follow ng reasons. Construing the |anguage in
the Suprenme Court Order to apply to cases conmmenced after the
effective date of the anendnent and to pendi ng cases, insofar as
just and practicable, furthers one of the policies behind the
anendnent, i.e., it avoids allowng the defendant less tine to
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file his Rule 33 notion “than that currently contenplated in the
rule for filing such notion.” Fep. R CRmM P. 33 advisory
commttee notes 1998 anendnents. Also, there is a “general rule
that courts apply procedural rules as they exist at the tine of
decision, as long as no nmanifest injustice results.” Inre

Jones, 970 F.2d at 38; see also Burt v. Ware, 14 F. 3d 256, 258-59

(5th Gr. 1994); Skoczylas, 961 F.2d at 546 & n.3. For Bower’s
Rul e 33 notion to be tinely under the anended Rule 33, it would
have to have been filed al nost five nonths before the effective
date. W believe that to hold himto that limtation would
result in manifest injustice.

For these reasons, we find that the new Rule 33 applies to
cases commenced after Decenber 10, 1998 or, insofar as just and
practicable, to cases pending after the effective date. Because
Bow er’ s case was obvi ously commenced prior to Decenber 1, 1998,
the anended Rule 33 nay only be applied in this case if it is
just and practicable. W find that applying the anended Rule 33
to Bower’s Rule 33 notion would not be just and practicable. As
stated above, if the new Rule 33 were applied, Bow er would have
been required to file his Rule 33 notion al nost five nonths
before the anmended Rule was effective. It would be incongruous

to apply the newrule in this situation. See United States v.

Jasin, No. CRIM 91-602-08, 2000 W. 1793397, at *2 (E.D. Pa. Nov.
22, 2000) (“It would be entirely anomal ous to apply the current

time limt to defendant’s notion. Doing so would nean that the
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nmoti on was barred before anended Rule 33 cane into effect.”);

United States v. Soler, No. 94 CR 533(TPG, 2000 W. 385514, at

*1 (S.D.NY. Apr. 17, 2000) (“It would be entirely anomal ous to
apply the current tine limt to defendant’s notion. Doing so
woul d mean that Soler’s notion was barred before the revision of
Rul e 33 even cane into effect.”).

Applying the prior version of Rule 33, we find that Bow er’s
Rule 33 notion was filed within two years of final judgnent.
Therefore, as explained at the outset, the notion is tinely, and

we have jurisdiction to hear it.

[11. MERITS OF RULE 33 MOTI ON
We turn next to the nmerits of Bower’'s Rule 33 notion. W
review for an abuse of discretion the district court’s denial of
a notion for a newtrial based on newy discovered evidence. See

United States v. Lowder, 148 F.3d 548, 551 (5th Cr. 1998).

Motions for a newtrial based on newy discovered evidence are

di sfavored and reviewed with great caution. See United States v.

Gonzal ez, 163 F.3d 255, 264 (5th Gr. 1998). |In order to warrant
a newtrial on the basis of newy discovered evidence, Bow er
nmust denonstrate that

(1) the evidence is newy discovered and was unknown to

the defendant at the tine of trial; (2) failure to

detect the evidence was not due to a |ack of diligence

by the defendant; (3) the evidence is not nerely
cunul ative or inpeaching; (4) the evidence is material;

13



and (5) the evidence introduced at a new trial would
probably produce an acquittal.

Lowder, 148 F. 3d at 551. Unless all factors are net, the notion

shoul d be deni ed. See United States v. Sullivan, 112 F.3d 180,

183 (5th Gir. 1997).

Bow er argues that a newy discovered LIGA report (the “1999
LIGA report”), which states the actual anmount of noney LIGA paid
on clains fromthe date of insolvency to March 1999, warrants a
new trial. See supra note 3. The district court found the 1999
LIGA report to be irrelevant. First, the district court noted
that the jury had been nade aware that an insurance conpany’s
sol vency nust be assessed through statistical projections of
future clains and that such actuarial projections are
specul ative. Second, to the extent the new evidence i npeached
the testinony and evi dence presented by M chael Scruggs, the
actuary hired by the Louisiana Departnent of |Insurance, Bower’s
counsel had effectively chall enged Scruggs’s know edge,
qualifications, and credibility at trial. Finally, several
W tnesses, in addition to Scruggs, had testified that Pelican was
i nsolvent. Based on these factors, the district court held that
the “fortuitous fact that fewer clainms than were projected were
ultimately made does not change the reality that by the tine
Pel i can was seized, the virtually unani nous projections nade by
the various actuaries and accountants in this case indicated it

was ‘insolvent’ and had been for sone tine.”
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Bowl er argues that the district court erred because
“solvency” is not an evidentiary matter, but an objective fact,
and because the 1999 LIGA report proves that Pelican was sol vent.
As such, Bow er was actually innocent. Mbreover, Bow er argues
that the district court erred in finding that the new evi dence
was “cunul ative and i npeaching.” He contends that although the
evi dence is inpeaching and cunul ative, it is also direct and
i ndependent corroboration of Bowler’s testinony regardi ng the
adequacy of the | oss reserves and warrants the granting of a new
trial.

The governnent avers that the district court did not err in
denying Bower’s Rule 33 notion. It contends that (1) the jury
was rmade aware of the uncertain nature of actuarial projections,
(2) several actuaries testified that Pelican was insolvent, (3)
the evidence contained in the report was substantially the sane
information provided by a witness at trial, and (4) Bow er had an
adequat e opportunity to i npeach Scruggs at trial. The governnent
argues that the new evidence does not warrant a new trial, but is
nmerely inpeaching and cunmul ative. W agree with the governnment
that the district court’s denial of Bower’'s Rule 33 notion was
not an abuse of discretion.

First, we note that the information contained in the 1999
LIGA report is substantially simlar to evidence presented during
trial. The 1999 LICGA report states that, as of March 1999, 1468
Pelican and Magnolia files (or clains) had been closed at a cost
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of $23, 696, 166.47.7 At trial, Lawmence Uer, the associate
executive director of LIGA, testified that the LIGA report on
Pelican through April 1995 (the “1995 LIGA report”) stated that
there were 1411 paid or open clains and that total reserve and
di sbursenents for those clains equal ed $23, 995, 251. 48. 8
Therefore, the district court did not abuse its discretion in
finding that the “newy discovered” 1999 LI GA report was
cunul ative of the 1995 LI GA report.

Second, several wtnesses testified that Pelican was

insolvent.® Robert F. Wl f, an enployee for Wlliam M Mercer,

" Additionally, there remain 83 open clains against Pelican
and Magnolia and a reserve projected for those clains of
$2,588,922. This indicates that the total cost of settling al
1551 clainms will be $26, 285, 088. 47.

8 It is unclear if the figures fromthe 1995 LI GA report
i ncl ude cl ai s agai nst Magnolia. Not including the Magnoli a
figures, the 1999 LIGA report states there are 1338 cl osed and 79
open clains against Pelican, for a projected total of 1417
clains. Additionally, the report states that to close those
files has so far cost LIGA $22,694,084 and that LI GA has set
aside a reserve of $2,558,176 for the renmaining open clainms. In
ot her words, even if we excluded the clains against Magnolia, the
reported figures in the 1999 LI GA report are greater, not |ess,
than those contained in the 1995 LI GA report.

° Bow er contends that nmuch of the evidence and testinony
regardi ng Pelican’s insolvency may not be consi dered because the
evidence relates to tine periods before March 1992, the date of
the first substantive count on which Bow er was convi ct ed.
Because the district court interpreted “the verdict to reflect
that the defendant was acquitted of all charges prior to 1991,”
Bow er argues that the only evidence of insolvency that may be
considered was the testinony and reports of Scruggs and Constance
Korte. He argues further that because Korte based her report on
Scruggs’s analysis, the only evidence of insolvency actually was
Scruggs’s anal ysis, which the new evidence establishes was
i ncorrect.
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Inc. (“Mercer”), testified that Mercer was retained at the end of
1991 to form an opinion on the adequacy of the | oss reserves
contained in Pelican’s 1991 annual statenment. He inforned
Lawence Pratt in January 1992 that the reserves as presented in
t he annual statenent were understated by several mllion dollars.
Further, he testified that if the asset side of the bal ance sheet
was correct, increasing the loss and | oss adjustnent reserves to
t he appropriate nunber woul d change Pelican’s reported $1, 883,373
surplus position to a deficit.

Lawence Pratt, Pelican’s executive vice-president of
operations and treasurer, testified that Bow er requested a
second opi nion on the adequacy of the |oss reserves. Pelican
hired Mhn Trinh to render his actuarial opinion. According to
Pratt, although Trinh’s nunbers were nore beneficial to Pelican,
had Trinh's nunbers been substituted for the nunbers on the 1991
annual statenent, “the conpany woul d have been insolvent, the
sane result as M. Mercer, or M. Wlfe s [sic] evaluation.”

Scruggs and Constance Korte also testified that Pelican was

i nsol vent. Scruggs descri bed the nethodol ogy he used for his

We do not interpret the district court’s |anguage to
precl ude consideration of the other actuaries’ and accountants’
testinony. Although Bow er “was acquitted of all charges prior
to 1991,” this does not nean that the evidence relating to the
financial condition of Pelican during 1991 may not be consi dered.
In fact, Bowl er was found guilty of two substantive counts of
mai ling the 1991 Annual Statenents of Pelican and Magnolia for
whi ch the issue of Pelican’s financial state during 1991 is
obvi ously rel evant.
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analysis and testified that he concluded that the | oss and | oss
adj ust nent expense reserves stated in Pelican’s March 31, 1992
guarterly report were understated by over $19 million. Using
Scruggs’'s figures, Korte determ ned that Pelican was insolvent
and had a surplus deficiency of about $23 mllion. 1

Third, we do not agree that the solvency of Pelican is a
fact that may only be determ ned once all clains have been
settled. The determ nation of the solvency of an insurance
conpany necessarily includes |oss reserves for future clains.

See Stephens v. Nat’'l Distillers & Chem Corp., 6 F.3d 63, 65 (2d

Cir. 1993) (“Because future clains will be a drain on an
insurer’s resources, ‘loss reserves’ are established to estimte
the value of clains which will be paid on policies which the
conpany is carrying. . . . Although they are only estimtes, both

case reserves and [incurred-but-not-reported] reserves nust be
reported as liabilities in the financial records of an insurance
conpany.”). The use of actuarial projections is an acceptable
way to cal cul ate the adequacy of those reserves. Bow er was free
at trial to introduce his own actuarial experts or to chall enge

the cal cul ations of the governnent experts.

10 To the extent that Bowl er argues that the 1999 LI GA
report proves that Scruggs’s testinony and report were incorrect,
we find the evidence to be nerely inpeaching. Bow er had anple
opportunity to attenpt to inpeach Scruggs’ s testinony and report
and did do so. He did not choose, however, to inpeach Scruggs
either by calling his own actuarial expert or by using the
evi dence contained in the 1995 LI GA report.
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Thus, we agree with the district court that the 1999 LI GA
report is nerely cunul ative and i npeaching. W find that the
district court’s holding that the newy discovered evidence does

not warrant a new trial was not an abuse of discretion.

' V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the order of the

district court denying Bower’s notion for a new trial.
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