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EDITH H JONES, G rcuit Judge:

The law firm of Miurphy, Rogers & Sloss, APLC (“MRS’)
filed suit to establish a maritine Iien on the sale proceeds of the
vessel MV GOLDEN PRI NCE (“GOLDEN PRINCE’). MRS argued that |ega
services it provided on behalf of the GODEN PRI NCE were
“necessaries” under the Federal Maritine Law Act (FMLA), 46 U. S. C
§ 31342 (2000), and that the firmtherefore held a maritinme |lien
for its attorney fees senior to a nortgage on the vessel. The

district court rejected this claim and MRS appeal s. We affirm

1 District Judge of the Eastern District of Texas, sitting by
desi gnati on.



because under the FMLA, |egal services furnished to the vessel are
not “necessaries.”
BACKGROUND

The parties in interest in this case are MRS and the
Royal Bank of Scotland (*Bank”). MRS is a professional |aw
corporation based in New Ol eans, Louisiana. Bank is a foreign
secured creditor of the GOLDEN PRI NCE

The managers of the three vessels related to this action
retained MRS in March 1998 to represent themand the owners of the
vessel s in a wage di spute. Current and fornmer crewrenbers, seeking
wages and penalty wages, alleged that the owners had breached an
agreenent governing their pay. The clains against the vessels were
substantively identical. The crewrenbers seized two of the
vessel s, including the GOLDEN PRINCE, to enforce their clains. MRS
provi ded | egal services to enable the settlenent of the wage cl ains
against all three vessels and obtained the release of the seized
vessel s. MRS caused approximately $136,000 in legal fees and
di sbursenents between March 1998 and January 1999, all of which
remai ns unpai d.

In January 1999, creditors of the GOLDEN PRI NCE sei zed
the vessel. The district court consolidated creditor suits into
this action, including in remclains by MRS and Bank. The vessel
was sold at a public auction for $3.51 mllion. Bank holds a $60

mllion foreign first preferred ship’s nortgage on the GOLDEN



PRI NCE and ot her vessels. |If MRS does not have a maritine |ien on
its legal fees, its claimwll be inferior to Bank’s nortgage and
the firmw |l receive none of the sale proceeds.

MRS and Bank filed notions for summary judgnent to
establish their relative priorities. The district court granted
summary judgnent against MRS. The court rejected MRS s argunent
that the firmis legal services were “necessaries” wthin the
meani ng of 46 U S.C. 8§ 31342 (2000). It also ruled that MRS did
not “earmark” |egal services specifically to GOLDEN PRINCE to
establish its claimfor necessaries, and it found that MRS did not
rely on the credit of the GOLDEN PRINCE to secure its fees. MRS
appeal s.

STANDARD CF REVI EW

This Court reviews issues of |aw and denials of sunmary
j udgnent de novo, applying the sane standards as the district
court. See Benningfieldv. Gty of Houston, 157 F.3d 369, 374 (5th
Cr. 1998); Associated Metals and Mnerals Corp. v. Alexander's
Unity MV, 41 F.3d 1007, 1010 (5th G r. 1995).

DI SCUSSI ON

The ternms of the FMLAlend little support to MRS s claim

that a maritinme lien secures its attorney fees. Section 31342
provi des that “a person providing necessaries to a vessel . . . has
amritime lien on the vessel.” 46 U S.C. 8§ 31342 (2000). Section
31301 states that “‘necessaries’ includes repairs, supplies,



towage, and the use of a dry dock or marine railway.” MRS thus
holds a maritinme lien only if its | egal services were necessari es.
Wil e the enunmerated exanples in 8 31301 are far from exhaustive,
| egal services do not fit naturally into this list of traditional
shore-to-shi p goods and servi ces.

MRS cites no cases classifying l|egal services as
necessari es, because there are none. The absence of precedent
signifies the weakness of MRS s position, since admralty enjoys an
unusually rich legal tradition and, nore than nearly any other
contenporary area of federal law, relies on venerable precedents
where they exist. In fact, this Court has held that maritinme |iens
do not secure attorney fees in cases predating the FMA. See
United States v. Knauth, 183 F.2d 874, 878 (5th Cr. 1950)
(attorneys defending ships from governnent seizure do not hold a
maritime lien for their legal fees); Gay v. Hopkins-Carter
Hardware Co., 32 F.2d 876, 879 (5th Gr. 1929) (attorney who
represented parties to a yacht seizure did not hold a lien for his
fees). Since Congress enacted the FMLA, courts have consistently
hel d that | egal services are not necessaries. See Bradford Mari ne,
Inc. v. MV SEA FALCON, 64 F.3d 585, 589 (11th Gir. 1995) (I egal
services rendered for claimant of a maritinme lien were not
necessaries); American Ol Trading, Inc. v. MV SAVA 47 F. Supp.
2d 348, 353 (E.D.N. Y. 1999) (sane); Janes Creek Marina v. Vessel MY

G RLS, 964 F. Supp. 20, 23 (D.D.C. 1997) (sane).



MRS urges this Court to define necessaries expansively.
It points to the decision in Equilease Corp. v. MV SAMPSON, which
defi ned necessaries to include “nbst goods or services that are
useful to the vessel, keep her out of danger, and enable her to
perform her particular function.” 793 F.2d 598, 603 (5th Gr.
1986) (en banc). In holding that insurance was a necessary, this
Court stated that “[n]ecessaries are things that a prudent owner
woul d provide to enable a ship to performwell the functions for
whi ch she has been engaged.” |[d.

MRS s reliance on Equil ease has sone nerit. Equi | ease
establishes that claimnts can get a maritine lien for “providing”

i ntangi ble services.? 1d. This Court declared that the definition

of “necessaries” is particular to the vessel. “It is the present,
apparent want of the vessel, not the character of the thing
supplied, which nakes it a necessary.” 1d. (citing 2 Benedict on

Admralty 8 34 (7th ed. 1984)). Unlike Bradford Marine, American
G1l, and Janmes Creek Marina, the |legal services in this case did
not enforce a maritinme |ien against the vessel but released the
GOLDEN PRI NCE fromsei zure. It is arguable that the | egal services
that rel eased the GOLDEN PRI NCE and prevented rearrest enabl ed her

to performher function and were useful to her.

2 At the time of Equilease, the statute used the term “furnishing”
rather than “providing.” See 46 U S.C. 971 (1982). The legislative history
i ndi cates that the change to “providi ng” made the statutory terns consistent with
ot her | aws, and did not change substantive aw. See H R Rep. 100-918, reprinted
in 1988 U.S.C.C.A N 6104, 6107, 6141.



Equi | ease, however, focused onthe utility of the clained

necessary to vessel operations. This Court held that because
insurance is “essential to keep a vessel in commerce,” it is a
necessary. ld. at 604. Here, the legal services were not

sonet hing the GOLDEN PRI NCE needed “just to carry on its norna

business.” 1d. These | egal fees stemmed froma breach of contract
claimfor unpai d wages and penalty wages. MRS settled clains from
current and forner crewnenbers of several vessels, many of whom may
never have served on the GOLDEN PRI NCE. Not only did the |ega

services protect the owners from alleged m sconduct clains even
fromcrewnenbers far renoved fromthe GOLDEN PRI NCE, but the | ega

expenses woul d have been unnecessary had the vessel kept up with
its costs of doing business. These expenses are beyond the scope
of necessaries for the GOLDEN PRI NCE's nornal operations.

MRS argues that this case i s unique, and that this Court
couldruleinits favor w thout opening the fl oodgates to “sim | ar,
but |ess unique, clains.” W di sagree. The district court’s
decision was not the first tinme that MRS has | ost a | egal chall enge
for attorney fees under simlar circunstances. See J.P. Provos
Maritime, SSAv. MV AGNl et al., 1999 U S. Dist. LEXIS 12012, 10
(E.D. La. 1999) (denying MRS's claim that |egal services were
necessaries in an unrel ated case where MRS rel eased t he vessel from
seizure). Indeed, this situation is not unique enough. If |egal

services that protect vessels fromsei zure are “necessary” for the



vessel to carry out its function, then all attorneys who defend
ship owers fromtort clains, tax clainms, or any other type of
claimw |l automatically hold a maritine lien for their fees.

MRS argues that there is no justification for courts to
treat attorneys differently fromother suppliers of necessaries.
The First GCrcuit, for instance, allowed a maritinme lien to the
vessel s master for his air fare to New York fromPuerto Ri co as he
attenpted to obtain funds from the owners to pay the crew and
prevent the vessel’s arrest. See Payne v. S/'S TROPI C BREEZE, 423
F.2d 236 (1st Cr.), cert. denied sub nom Samadj opoul os .
Nati onal Western Life Ins. Co., 400 U.S. 964, 91 S.Ct. 363 (1970).
Rei nbur si ng the naster, who runs the vessel, and payi ng the owner’s
attorneys are two different things. Payne hardly conpel s expansi on
of the necessaries |ien on behalf of attorneys.

Despite its superficial simlarities to other goods and
services that have been deenmed necessaries, a maritime lien for
attorney fees would conflict with the purposes of the FMLA. The
FMLA “was i ntended to encourage private investnent in the maritine
i ndustry.” Equi | ease, 793 F.2d at 603. A judgnment for MRS
securing attorney fees woul d encourage ship owners and attorneys to
spare no expense defending owner financial interests. Such a lien
woul d prefer ship owners to the clainmants for necessaries, whose
attorneys’ fees are unsecured by the FMLA. See Bradford, supra.

If MRS s position were the |aw, an owner coul d quickly dissipate a



supplier’s claim for necessaries sinply by hiring attorneys and
encouraging themto run up fees that would offset the claimnt’s
lien. Even the threat of such an action would tend to force
suppliers to settle, underm ning the very protection the | aw ai ned
for. Utimtely, maritime industry investnent would be
di scour aged.
CONCLUSI ON

For these reasons, we decline to becone the first court
in the history of American maritinme law to declare that |ega
services are necessari es. W need not address MRS s argunents
based on the assunption that they are. The district court’s

j udgnent i s AFFI RVED



