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No. 99-31150

CYNTH A ROBERTS, Etc., ET AL.,
Plaintiffs,
VERSUS

ENERGY DEVELOPMENT CORPORATI ON,
GRASSO PRODUCTI ON MANAGEMENT, | NC. ,

Defendants - Third Party Plaintiffs - Appellees,

VERSUS

THE GRAY | NSURANCE COVPANY,
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Appeal fromthe United States District Court
For the Eastern District of Louisiana

Decenber 13, 2000
Before DUHE, EMLIO M GARZA, and DeMOSS, Circuit Judges.

DeMOSS, Circuit Judge:

Inthis appeal, Third-Party Def endant - Appel | ant Gray | nsurance
Conpany (“Gray”) appeals froman adverse sunmary judgnent entered
against it in an insurance indemnification dispute anbong vari ous
i nsurance defendants. The underlying claim giving rise to an

i nsurance paynment obligation was the death of Kerry Roberts, who



di ed when he fell through the top of an oil storage tank which he
was repairing. Surviving famly nmenbers sued both the owner and
the production operator of the storage tank, Energy Devel opnent
Corporation (“EDC’), and Gasso Production Managenent, Inc.
(“Grasso0”), respectively. These defendants then filed third-party
conplaints against Roberts’s enployer, Production Managenent
Control Systens (“PMCS’) and its insurance conpany, The G ay
| nsurance Conpany (“Gay”), seeking indemity pursuant to the
mast er service agreenent between PMCS and EDC. For the reasons
di scussed below, we reverse the district court’s order granting

summary judgnent in favor of EDC and G asso.

|. FACTUAL AND PROCEDURAL BACKGROUND

Kerry Roberts, an enployee of PMCS, was killed installing a
fire protection device on the top of an oil storage tank owned by
EDC when the top of the storage tank coll apsed and he fell through
and ultimately drowned in the oil stored therein. Roberts was sent
to the storage tank by EDC and Grasso, both of which had prior
know edge that the top of the storage tank m ght be defective since
only nonths prior, a Gasso enployee’s knee had gone through the
top of a conpanion storage tank. The storage tank at issue was
| ocated on EDC s E-5 platform facility in a canal in West Delta

Bl ock 83, which is located in Plaquem nes Parish, Louisiana. EDC



classifies its E-5 platformas an offshore facility but the Wst
Delta Block 83 facility is located in waters within the State of
Loui si ana.

PMCS |imts its services to performing work such as the
installation, repair, and testing of safety systens on oil and gas
production platforns. The work done on April 29, 1994, the day of
the accident, was perfornmed pursuant to a verbal work order issued
four days earlier for the installation of a fire safety device on
the E-5 tank and platform The work order was issued fromthe EDC
facility in Plaquem nes, Loui siana.

EDC and PMCS had previously entered into a formnaster service
agreenent (“MSA”) on May 7, 1993, which agreenent was prepared by
EDC and was quite simlar to the MSA entered into by EDC and
Grasso. The MSA did not bind EDC to performany work at all for
PMCS and did not identify specific dates, tine, or places for
performance. The MSA did, though, contain an indemity provision
which required PMCS to carry $1 million in general liability
coverage and to designate EDC and EDC s subcontractors as
additional insureds. The form MSA al so contained a choice of |aw
provi sion, which provided as foll ows:

This Contract shall be governed by General Maritine
Law of the United States, wherever perm ssible.
O herwse, the laws of the State of Texas shall
apply, excluding, however, any such | aw whi ch woul d
direct the application of the law of a different
jurisdiction.

PMCS i s a Loui si ana corporation domciled in Louisiana and EDC



is a New Jersey corporation with corporate offices in Ardnore
Ckl ahoma. The record reveals that nost of the work perforned by
PMCS was done in Louisiana or in her waters, and a very smal
portion was perforned at a facility in the Quter Continental Shelf
in the non-territorial waters offshore of Texas, but none was
performed in either Texas or her territorial waters.

The insurance provisions of both the EDCPMCS and the
EDC/ G asso MSAs required the contractee’s general conprehensive
liability policy to provide that EDC be covered as an additional
i nsured under the policy. Each of these entities had general
liability policies as follows: PMCS had a $1 million primary policy
and a $5 m | lion excess policy, both issued by Gay; EDC s primary
policy was issued by Lloyd s for $250,000; and Grasso’s primary
policy was issued by Lloyd s for $250,000 and it carried an excess
policy in the ampunt of $750,000, also issued by LIoyd s. Bot h
PMCS s and Grasso’ s excess policies provide that any entity i nsured
under the primary policy is also covered under the excess policy.
Undi sputedly, each primary policy al so contains a provision that
a party becones an additional insured when that status is required
by any contract with the nanmed insured. An “endorsenent” on the
Gray primary policy also contains a schedule of conpanies to whom
primary coverage is to apply. Neither EDC nor G asso is listed as
one of the 27 in the schedule to whom the endorsenent explicitly

refers.



When the Roberts famly sued EDC and G asso for the death of
Kerry Roberts, EDC and Grasso filed third-party conpl ai nts agai nst
PMCS and its insurer, Gay, for MSA contractual indemnification
PMCS denied the third-party clains and asserted in the alternative
that if indemmity was owed EDC, it was to be shared with G asso,
and that if additional insured status was declared, it would be
shared with EDC s and Grasso’s insurers.

The federal district court originally granted sunmary j udgnent
to PMCS and G ay based on the Louisiana QOlfield Indemity Act
(“LAA"), La. Rev. Stat. 9:2780, and dism ssed EDC s and Grasso’s
third-party conplaints. EDC and Grasso then settl ed the underlying
clains of the Roberts famly against them wth EDC paying the
fam |y $544, 300 and G asso payi ng $816, 833. 75. EDC and G asso t hen
appeal ed the district court’s dism ssal of their third-party clains
agai nst PMCS and G ay.

I n Roberts v. Energy Devel opnent Corp., 104 F. 3d 782 (5th Cr
1997), a prior panel of our Court affirmed the district court’s
finding that the contract at issue “pertained to a well” and that
the LOA would bar EDC s and Grasso’s clains, but it remanded to
the district court for reconsideration of the district court’s
determ nation regarding the choice of law provision in the NMSA
Specifically, the prior panel remanded for a consideration of
whet her the LO A rendered unenforceable the agreenent’s choi ce of

| aw provi sion. The prior panel observed that, in a diversity case,



the forum state’s conflict |aws govern resolution of the
enforceability of a choice of |aw provision, and thus, it renmanded
for consideration of the viability of the agreenent’s choi ce of | aw
provisions in light of Louisiana’ s conflict articles, La. Cv. Code
arts. 3540, 3537, and 3515. See Roberts, 104 F.3d at 786-87.

On remand, the district court concluded that the choice of | aw
provision in the MSA, selecting Texas | aw, was enforceabl e and t hat
as a result, the LOA did not apply. The district court also
concluded that while a contractual indemity clause is otherw se
barred by the Texas Glfield Anti-Indemity Act (“TOAIA"), Tex.
Cv. Prac. & Rem Code 88 127.001-127.007 (Vernon Supp. 1996), an
“additional insured requirenent,” like that found in the MSA at
issue in this case, does not violate the TOAIA and is valid and
enforceable. The court went on to conclude that Grasso’s policy
woul d not provide coverage because Roberts was not a Gasso
enpl oyee. Additionally, the district court ruled that EDC and
Grasso would share equally the reinbursenment fromthe $1 mllion
Gay primary policy, that EDC s primary policy would absorb the
shortfall after receiving the $500,000 from Gray, and that since
Grasso’'s primary policy had been exhausted by prior clains, Gay’'s
excess policy was to cover the additional Iliability amount of
$316, 833. 75, which was beyond the $500,000 G asso woul d receive
fromGay's primary policy. Al told, Gay was ordered to pay EDC

$500, 000 and to pay Grasso $816, 833. 75.



Gray has nowtinely appeal ed all adverse rulings nade agai nst

it by the district court.

1. DI SCUSSI ON

A. St andard of Revi ew

We reviewthe grant of summary judgnent de novo, applying al
of the sane standards applicable in the district court. See

Sherrod v. Anerican Airlines, Inc., 132 F.3d 1112, 1119 (5'" Cr.

1998) . Summary judgnent under Rule 56 of the Federal Rules of
Cvil Procedure is appropriate only if
: the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together
wth the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the
moving party is entitled to judgnent as a matter of
I aw.
Fed. R Cv.P. 56(c).
Here, the nmaterial facts are not in dispute and our
di sposition hinges on the application of the undisputed facts to
the |law determ ned applicable. It is not disputed that should
Loui siana | aw be determ ned applicable pursuant to the Loui siana
conflicts articles, the LOA would bar any cl ains agai nst G ay by

EDC and Grasso for contribution or indemity.
B. Analysis

Pursuant to our prior panel’s remand, the district court first
set about to reconsider whether the choice of |law provision in the
MSA between PMCS and EDC, which provision selected Texas |aw as

7



applying except for those such laws “which would direct the
application of the law of a different jurisdiction,” was
enforceable in light of the LOA  Pursuant to the remand order
the district court anal yzed the enforceability of the choice of | aw
provi si on under Louisiana’s conflicts articles. The district court
noted that the decision upon which it had previously relied in
determ ning that Louisiana | aw governed the dispute, that is Matte
v. Zapata Ofshore Co., 784 F.2d 628 (5th GCr. 1986), was
i napplicable, as noted in the prior panel’s remand order, because
the holding in Matte resulted fromthe fact that the application of
Loui siana lawin that case was nandated by the applicability of the
Quter Continental Shelf Lands Act (“OCSLA’), which Act the district
court concluded is inapplicable to this case because the acci dent
at issue occurred in Louisiana state waters and not on the CQuter
Continental Shelf.!?

The district court, therefore, turned to an application of
Louisiana’s conflicts articles to determ ne whether the parties’
choi ce of | aw provi si on was enforceabl e. The provi sions applicable
to the choice of law provision in this case are Articles 3540

3537, and 3515 of the Louisiana Cvil Code. We expl ained the

. However, the district court failed to recognize that in
addition to concluding that the OCSLA required application of
Louisiana law, the Mitte panel stated that the choice of |aw
provision in that case was also invalidated by the fact that it
woul d have violated the public policy of Louisiana, which state’s
| aw woul d presumably have been otherw se applicable. See Mtte,
784 F.2d at 631.



rel evant inquiry under Louisiana |aw in Roberts as foll ows:

Under the Louisiana conflicts articles, we |ook
first to Article 3540 which st ates:

Al ot her i ssues of conventi onal
obligations are governed by the |[|aw
expressly chosen or clearly relied upon
by the parties, except to the extent that
| aw contravenes the public policy of the
state whose law would otherwi se be
applicabl e under Article 3537.

La. Cv. Code art. 3540.

Thus, we next turn to Article 3537 to determ ne
which state |law would otherwi se be applicable to
the Agreenent. Article 3537 states:

Except as otherwise provided in this
Title, an i ssue of conventi ona
obligation is governed by the | aw of the
state whose policies would be nost
seriously inpaired if its |law were not
applied to that issue.

That state is determned by evaluating
the strength and pertinence of the
rel evant polices of the involved state in
light of: (1) the pertinent contacts of
each state to the parties and the
transaction, including the place of
negoti ation, formati on and perfornmance of
the contract, the location of the object
of the contract, and the place of
dom cil e, habitual residence, or business
of the parties; (2) the nature, type

and purpose of the contract; and (3) the
polices referred to in Article 3515, as
well as the policies of facilitating the
orderly planning of transactions, of
pronmoti ng mul tistate commer ci al
i ntercourse, and of protecting one party
from undue inposition by the other.

La. Cv. Code art. 3537.

Article 3515 guides us in balancing the policies of



t he states:

Except as otherwise provided in this
Book, an issue in a case having contacts
wWth other states is governed by the | aw
of the state whose policies woul d be nost
seriously inpaired if its |law were not
applied to that issue.

That state is determned by evaluating
the strength and pertinence of the
relevant policies of all involved states
inthe light of: (1) the rel ationship of
each state to the parties and the
di spute; and (2) the policies and needs
of the interstate and international
system including the policies of
uphol ding the justified expectations of
parties and of mnimzing the adverse
consequences that mght follow from
subjecting a party to the law of nore
t han one state.

La. Cv. Code art. 3515.

The Revision Comments to Articles 3515 and 3537
provi de hel pful instructions to courts using these
articles. The Comments enphasi ze that the
objective of the choice of law analysis is to
"identify 'the state whose policies would be nost
seriously inpaired if its law is not applied to
that issue.'" La.C C art. 3515 (1991 revision
coments (a)). The Coments to Article 3537 |ist
two steps to follow in making this determ nation

The first is to identify "'the relevant policies of
the involved states.'"” The next step is to
evaluate "'the strength and pertinence of [these]
policies' in light of" the three factors listed in
t he second paragraph of Article 3537. La.C C art.
3537 (revision coments 1991 (d)).

Roberts, 104 F.3d at 786-87.

In sinplest terns, we nust first determne which state’s | aw

woul d be otherwi se applicable in the absence of the choice of

provi si on.

| aw

W t hen det er mi ne whet her application of the chosen | aw
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woul d contravene the otherw se applicable state’s public policy.
Qur overall objective is to determne the state whose policies
woul d be nore seriously inpaired if its |aw was not applied, and
this is done by conparing the strength and pertinence of the
conpeting states’ policies in light of the various factors set
forth in Article 3537.

In its assessnment of the conflicts articles, the district
court concluded that Louisiana s explicit “public policy” against
i ndemmity agreenents stated in the LOA, though strong, was but one
of many other factors which guided its decision, and the other
factors weighed nore heavily in favor of selecting Texas as the
appropriate lawto govern. The district court concluded that Texas
| aw woul d otherwi se be applicable under Article 3537, and as a
consequence, the application of Texas |aw would not offend any
Texas public policy. In making its determnation that Texas |aw
woul d be otherw se applicable under Article 3537, the district
court relied on the following factors: (1) both EDC and PMCS had
significant contacts with Texas; (2) EDC has its principal place of
busi ness i n Houst on and PMCS mai ntai ns a Houston operations office
to which all correspondence regarding the MSA was to be sent;
(3) the parties contenplated that work orders woul d be perforned in
both Louisiana and Texas; (4) the choice of |aw provision was
bargai ned for by the parties; (5) additional policies of Louisiana
encourage the facilitating of nmulti-state ventures; and (6) the
| ocation of the accident was not dispositive. The district court

11



also relied on what it perceived as our inplicit recognition of the
propriety of selecting Texas |aw over that of Louisiana based on
application of the Louisiana conflicts provisions and in spite of
the LOA in Americas Ins. v. Apache Corp., No.95-31296 (5th Gr.
August 12, 1996) (per curiam (unpublished).? Cting to our
unpubl i shed decision in Arericas, the district court thus concl uded
that “there is no doubt that Texas law should apply to the
under |l yi ng agreenent between PMCS and EDC.”

Gray argues on appeal that the primary inquiry required by
Article 3540 i s whet her application of the chosen state’s | aw woul d
“contravene[] the public policy of the state whose |aw would
ot herwi se be applicable under Article 3537.” Argui ng that
Loui siana | aw woul d be “otherw se applicable” under Article 3537,
Gray asserts that permtting the indemmity arrangenent in this case
woul d directly contravene the proviso in the LOA that “it is the
intent of the legislature by this section to declare null and void
and agai nst public policy of the state of Loui si ana”
i ndemmi fication agreenents requiring defense and/ or i ndemni fi cation
of at-fault principals with respect to oilfield accidents. La.

Rev. Stat. 9:2780(A). In that section, the |egislature declared

2 W pause here to note that the application of the Louisiana
conflicts articles in Anericas involved the consideration of the
fact that both parties to the agreenent in question were Texas
entities. The Anericas district court noted in its opinion, which
was approved by a panel of our Court, that “Louisiana certainly
does not have an interest in protecting Texas contractors from
entering into agreenents with other Texas entities.”

12



that “an inequity is foisted on certain contractors and their
enpl oyees by the defense or indemity provisions, either or both,
contained in sone agreenents pertaining to wells for oil, gas, or

water . . . .” 1d.

Gray argues that the public policy of Louisianais clearly and
unanbi guously stated in the LOA and there is no explicit statenent
of the public policy of Texas on any pertinent issue cited by
either the district court or the Appellees. Gay cites to Cherokee
Pump & Equi p., Inc. v. Aurora Punp, 38 F. 3d 246 (5th Cr. 1994), in
which a panel of our Court noted that unlike the LOA, the
Loui si ana Repurchase Statute at issue in that case did not contain
an explicit enbodi nent of state public policy. Gay notes that in

Matte, we stated:

[t] he public policy of Louisianais clear, certain,
and unanbi guous. Any provision which purports to
provi de a defense or indemity to an i ndemitee for
clains of injury or death alleged to have been
caused by the indemitee’s negligence . . . is
‘voi d and unenforceable.’

Matte, 784 F.2d at 631.

It is Gay’s position that considering the factors set forth
inArticle 3537, and the relative strengths of the policies of both
Texas and Louisiana, Louisiana has a stronger interest in, and
policy for, protecting its sub-contractors |I|ike PMZS, from
i ndemmity provisions |ike the one found in the PMCS/ EDC MSA. G ay
al so argues that considering the verbal work order and not the MSA

as the operative agreenent even nore strongly favors sel ection of

13



Loui siana, and it points to our prior panel’s statenent that “[t] he
oral work order is the relevant agreenent for determning this
i ssue [of whether the agreenent pertained to a well].” Roberts,
104 F.3d at 784. The oral work order, which originated i n and was
conveyed to PMCS in Louisiana, called for work to be perforned
solely on well platforns in Plaguem nes Parish, Louisiana. W read
Davis & Sons, Inc. v. &ulf QI Corp., 919 F. 2d 313, 315 (5th G
1990) (“if . . . the contract consists of two parts, a bl anket
contract followed by | ater work orders, the two nust be interpreted
together in evaluating whether nmaritine or Jl|land law 1is
applicable.”), and Dom ngue v. Ccean Drilling and Expl oration Co.,
923 F.2d 393, 396 (5th Cr. 1991) (“[we nust read the

bl anket agreenment nodified by the |l ater work order together as the
actual contract.”), torequire that we | ook both to the MSA and t he
work order in conducting our conflict analysis. Article 3537
provides that the governing law is the law of the state whose
“policies would be nost seriously inpaired if its |law were not
applied to that issue,” and that state is determ ned by wei ghing
the relative strength and pertinence of the conpeting states'

policies.® As Comment (c) to Article 3537 explains, the state

3 It isinportant to note that in Article 3515, the legislature
used a broader reference to the termpolicies of the states, which
should not be restricted to consideration of stated “public”
policies only. And while we agree with Gray that the Louisiana
| egi slature has no doubt explicitly stated a public policy against
indemmity agreenents in the LOA, under Article 3515, we cannot
constrain our analysis to consideration of this policy alone.

14



whose law should apply is the state that “in light of its
connection to the parties and the transaction and its interests
inplicated in the conflict, would bear the nobst serious |egal
social, economc, and other consequences 'if its |law were not
applied to the issue at hand.”

The policies which we nust balance are Louisiana's anti-
i ndemmi fication policy and any countervailing state policies, such
as the policy of upholding contracts freely and voluntarily entered
into by the parties.* W nust evaluate the strength of these
policies in light of (1) the pertinent contacts regarding the
devel opnent and formation of the agreenent, the |ocation of the
parties, and the | ocation of the performance of the agreenent; (2)
the nature and purpose of the agreenent; and (3) (a) the policies
and needs of the interstate system including the policies of
upholding the justified expectations of the parties and of
mnimzing the adverse consequences that mght follow from
subjecting a party to the | aw of nore than one state (see La. Cv.

Code art. 3515)° and (b) the policies of facilitating the orderly

“Comment (d) to Article 3537 states that the “rel evant [state]
policies” which nust be weighed “are identified through the
resources of the interpretive process by focusing on the specific
rules of substantive contract |aw whose applicability is being
urged in the particular case.”

SComment (f) to Article 3537 nmakes clear that:

[t] hrough its cross-reference to Article 3515, clause (3) of
t he second paragraph of this Article incorporates by reference
the | ist of policies contained therein as well as the anal ysis
prescribed by that Article. . . . [The] relative inportance

15



pl anning of transactions, of pronoting nulti-state comerci al
i ntercourse, and of protecting one party from undue inposition by
the other (see La. Gv. Code art. 3537).

The district court based its conclusion that Texas |aw “w ns
the anal ysis” primarily on the extent of the parties' contacts with
Texas, the fact that the parties contenplated the possibility that
wor k orders woul d be perfornmed i n Loui si ana and Texas, and t he fact
that the choice of |aw provision was “sel ected and bargai ned for”
by the parties. The court briefly nentioned the policies stated in
the conflicts articles regarding the fostering and planning of
transactions and of facilitating nmulti-state ventures. However ,
the court did little to conpare the relative strengths of each
state's respective policies in these regards.

W note the following specific factors which, pursuant to
Article 3537, guide our conparison of the states' policies. Wth
respect to contacts of the parties, the district court noted that
PMCS had “significant” contacts with Texas, but while PMCS does
mai ntain an office in Houston, Texas, it is in fact incorporated
and perforns nost of its operations in Louisiana. Under the
Loui siana conflicts rules, a juridical person may be treated as a
domciliary of either the state of its formation or the state of

its principal place of business, whichever is nore pertinent to the

[of these polices] will depend on the particular contacts of
the enacting jurisdiction, the nature, type, and purpose of
the contract, and the particular issue with regard to which
there exists an actual conflict.

16



particular issue. See La. Cv. Code art. 3518. Under this rule,
PMCS is clearly a domciliary of Louisiana. EDCis incorporated in
New Jersey, but clains Houston, Texas as its principal place of
busi ness, and it has corporate offices in Okl ahona. Because we
feel EDC s Texas office is nore closely connected to this dispute,
we conclude that it is domciled in Texas under the Louisiana
conflicts rules.

The MSA was signed in Texas and PMCS designated one of its
operations offices in Texas for all mailings regarding the MSA in
this case, but the great majority of the work contenpl ated by the
MSA was to take place in or offshore of Louisiana. Though the
parties contenplated that work m ght be perfornmed in waters near
both Louisiana and Texas, in fact, virtually all work perforned
under the MSA was performed exclusively in the waters of or
of fshore of Louisiana. And the specific work order at issue in
this case was issued from to, and in regards to work to be
performed in, Louisiana. |In addition, the accident giving riseto
the insurance obligation occurred in Louisiana, and while this
factor is not dispositive, as the district court acknow edged, it
is nost certainly an inportant factor, especially where, as here,
the sub-contractor whose enployee was injured is a Louisiana

domciliary.
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We nowturn to the policy stated in Article 3515 of uphol di ng
the justified expectations of the parties, and the policies stated
in Article 3537 of facilitating the orderly planning of
transactions and mnimzing the adverse consequences that m ght
result fromsubjecting a party to the |aw of nore than one state.
Viewed in light of these policies, the policy stated in the LA A,
whi ch woul d invalidate the parties' choice of |aw provision, |oses
sone force against the <countervailing policy of upholding
contractual obligations freely entered into by the parties.
However, with respect to the policy of protecting one party from
undue i nposition by the other, Louisiana' s commtnent to protecting
its sub-contractors fromthe “inequity” foisted on such entities by
i ndemmity provisions in work agreenents pertaining to wells for oi
and gas, is nore enphatic than that of any respective policies of
Texas. The force of Louisiana's public policy disfavoring
i ndemmity agreenents, as stated in the LOA is unquestionably very
strong. See Matte, 784 F.2d at 631 (“The public policy of
Loui siana is clear, certain, and unanbi guous. Any provision which
attenpts to provide a defense of indemity . . . is void and
unenforceable.”). The | anguage of the LO A nakes it clear that
Loui si ana has a very strong policy against allowng its oil and gas
wel | sub-contractors to be mani pul ated by wel |l owners and operators
who woul d foist the burden of indemification on themthrough work

agreenents, and subjecting these subcontractors to contrary | aws

18



permtting indemification provisions in other jurisdictions.

G ven that one of the contracting parties in this case, PMCS
is a Louisiana domciliary, that PMCS is the type of oil and gas
wel | sub-contractor for whomthe Loui siana | egi slature specifically
contenplated providing protection with the anti-indemification
policy announced in the LOA that the nature and purpose of the
agreenent therefore directly inplicate the LOA policy, that the
wor k order at issue was generated fromand pertained to work to be
performed exclusively in Louisiana, that the parties' history
reveals that virtually all wrk arranged under the NMSA was
performed in or of fshore of Louisiana, that no work woul d have been
performed under the MSA in the territorial waters of Texas, that
the injury giving rise to the underlying insurance obligation
occurred i n Loui si ana, and considering the policy of protecting one
party from undue inposition by the other, we conclude that the
strength of Louisiana's policy of preventing the adverse
consequences which would fall wupon its sub-contractors by
application of the laws of Texas tips the scales which mght
ot herwi se be bal anced with respect to each state's policies noted
above. We disagree with the district court’s holding, that our
unpubl i shed, and consequently non-precedential, decision in
Anericas dictates a contrary result under the Louisiana conflicts
articles. The Anericas decision is easily distinguished by the

fact that it involved two contracting parties, both of which were
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Texas entities. As the district court noted in that case,
“Loui si ana certainly does not have an interest in protecting Texas
contractors from entering into agreenents wth other Texas
entities.” Thus to sumup, our analysis of the relative strengths
of the relevant policies of Texas and Loui siana convi nces us that
in the absence of the choice of |aw provision in the PMCS/ EDC MBA,
Loui si ana | aw woul d be applicable sinceits policies for protecting
its sub-contractors outwei ghs any relevant conpeting policies in
Texas.

Havi ng determ ned that Louisiana is the state whose | aw woul d
ot herwi se be applicable under Article 3540, we nust now determ ne
whet her application of the law selected in the choice of |[|aw
provision, in this case, Texas law, would “contravene the public
policy of” Louisiana. Qur analysis here is brief. Both parties
have agreed that under Louisiana law, the LOA would void the
indemmity provision in the MSA and the parties agree that
application of Texas law permtting indemification through an
additional insured provision |like that found in the MSA at issue in
this case would contravene Louisiana’s explicit and unanbi guous

public policy against indemification agreenments in any form?®

6 W note here that while, even under Texas |law, an indemity
agreenent is unenforceable as violative of the TOAIA the Texas
Suprene Court has held that additional insured requirenents, |ike
that contained in the PMCS/EDC nmaster service agreenent, remain
viable. See CGetty Ol Co. v. Insurance Co. of North Anmerica, 845
S.W2d 794, 802-05 (Tex. 1987). On the other hand, the Louisiana
|l egislature specifically addressed and closed this type of
addi ti onal i nsured | oophole to the prohibition against
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Accordingly, we find that the district court commtted reversible

i ndemmi fication agreenents i n subsection Gof the LO A which states
in pertinent part:

Any provision in any agreenent arising out of the

oper ati ons, servi ces, or activities listed in
Subsection C of [the LOA] . . . which requires
wai vers of subrogation, additional nanmed insured
endor senent s, or any other form of I nsur ance

protection which would frustrate or circunvent the
prohi bitions of this Section, shall be null and void
and of no force and effect.

La. Rev. Stat. 9:2780( G (enphasis supplied).

Through subsection G the Louisiana |egislature rendered any
attenpt to procure otherw se prohibited i ndemification, through a
requi renent that an oil services contractor nanme an oilfield owner
or operator as an additional insured under the contractor’s
i nsurance policies, unenforceable. |Indeed, as the Louisiana First
Circuit Court of Appeal recently noted, voiding additional insured
provi sions “pronote[s] the purpose of the [LOA] because it wll
prevent oil conpanies from forcing contractors to purchase
contractual indemity insurance coverage . . . [and insures]
agai nst overreaching by [oilfield service contractors’] custoners.”
Anmoco Production Co. v. Lexington Ins. Co., 745 So.2d 676, 680 (La.
App. 1st Cr. 1999).

We note also that our Circuit has recognized an exception to the
LOA s prohibition against indemity agreenents and additional
i nsured provisions where the additional insured principal pays the
portion of the insurance premum incurred by the independent
contractor for adding the additional principal toits policy. See
Marcel v. Placid Ol Co., 11 F.3d 563, 569-70 (5th Cr. 1994).
However, here there is no evidence whatsoever to support
application of the Marcel exception. There is no evidence that EDC
was obligated to pay, or did in fact pay, any portion of PMCS s
i nsurance premuns to Gray for the coverage of EDC as an addi ti onal
insured. To the contrary, the MSA states in paragraph (4) that
“[PMCS] agrees to procure and nmaintain, at its sole expense,
policies of insurance in the m nimum anount outlined [in] Exhibit
A’ The referred to Exhibit A sets forth the insurance
requi renments which EDC requires of its subcontractors. Paragraph
(7) of that exhibit requires that EDC, its subsidiaries, and its
enpl oyees be naned as additional insureds.
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error in holding that the choice of |aw provision in the PMCS/ EDC
MSA was enforceabl e.

We pause here to briefly address EDC and Grasso’s argunent
that a ruling that Louisiana | aw applies neans that this case nust
be remanded for trial on the issue of liability. Al though we held
in Tanksley v. @Gulf GO Corp., 848 F.2d 515 (5th Cr. 1988), that
a settlenent by indemitees renoves the issue of fault for the
LOA EDC and Grasso argue that decision has been rejected by
several Louisiana appellate courts. Gay responds by noting that
we held in FDIC v. Abraham 137 F.3d 264 (5th Cr. 1998) that we
shoul d not depart fromFifth Grcuit precedent unless the highest
court of the state has ruled on the matter.

The remaining issues in this appeal regarding the proper
allocation of insurance benefits are noot as a result of our
conclusion that the indemification provision in the MA is

unenf or ceabl e agai nst Gray under Louisiana | aw.

1. CONCLUSI ON
For the reasons set forth above, we find that the district
court erred in finding that the choice of |law provision in the
PMCS/ EDC MSA was enforceabl e. And having determned that the
choice of law provision is unenforceable, and that pursuant to
Loui siana conflicts law, the | aws of Loui siana govern this case, we

REVERSE t he district court’s order granting EDC and G- asso sunmary
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j udgnent, and RENDER judgnent in favor of G ay.

REVERSED and RENDERED.
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