UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-30999

ASHTON RI CHARD HARDY,
Pl ai ntiff-Appel | ee-Cross-Appel | ant,
VERSUS
HARTFORD | NSURANCE COWPANY, ET AL.,
Def endant s,

THE HARTFORD | NSURANCE COMPANY OF THE SOUTHEAST, erroneously sued
as Hartford | nsurance Conpany,

Def endant - Appel | ant - Cr oss- Appel | ee.

Appeals fromthe United States District Court
For the Eastern District of Louisiana

January 5, 2001
Before DUHE, EMLIO M GARZA and DeMOSS, Circuit Judges.
DUHE, Circuit Judge:

Hartford |nsurance Conpany of the Southeast (“Hartford”)
appeal s the district court's grant of summary judgnent for Ashton
Ri chard Hardy (“Hardy”) and the court's denial of Hartford' s cross
nmotion for summary judgnent. The district court concluded that
Hartford was obligated to provide a defense and coverage to Hardy
under its commercial general liability (“C&”) policy for certain
causes of action filed agai nst Hardy by Kenneth Dowe (“Dowe”). W

conclude that Hartford had no duty to defend or provi de coverage to



Hardy for Dowe's clains. W therefore REVERSE the district court
as to the issues of defense and coverage and RENDER summary
judgnent for Hartford, and AFFIRM the district court's denial of
statutory penalties and fees against Hartford because its refusal
to provide coverage was not arbitrary and capri cious.
BACKGROUND

We summari ze only the facts relevant to the issues in dispute
in this appeal. Hardy is a fornmer partner in the law firm of
Wl ker, Bordelon, Hamin, Theriot & Hardy (“WBHTH'). Before Hardy
left the firm WBHTH filed suit, through outside counsel, against
Dowe and t he Dowe Conpany, Inc. (“Dowe Conpany”) to recover unpaid
| egal fees. VBHTH | ater assigned its interest in the suit to Hardy
when he left the firm

Dowe answered the suit and filed a reconventional denmand
agai nst Hardy, alleging causes of action for breach of contract,
breach of fiduciary duty, fraud, and negligent m srepresentation.
Dowe asserted that Hardy billed the Dowe Conpany for unauthorized
wor k, and for duplicative and excessive fees. Dowe also clained
that he signed an attorney-client agreenent with WBHTH only in his
capacity as President of the Dowe Conpany, which Hardy knew was
defunct and had no assets at the tine of the suit on open account.
According to Dowe, Hardy also knew that Dowe was not personally
liable for the debts of the Dowe Conpany. Therefore, Dowe all eged
he suffered damages for breach of <contract, damage to his
reputation, and damages caused by Har dy' s al | eged
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m srepresentations, including attorney's fees i ncurred in defendi ng
the suit on open account.

Hartford i nsured WBHTH and its partners under the CG policy
during the years that WBHTH provided | egal services to Dowe, and
when the firmsued Dowe for unpaid fees. Hartford denied Hardy's
claimfor a defense and coverage to Dowe's reconventional denmand,
citing the CA policy's Endorsenent SP-207, which excludes clains
related to | awers' professional liability. Hardy's mal practice
i nsurer provided a defense, reserving its right to deny coverage on
the ground that Dowe's clains were not based on nal practi ce.

Hardy filed suit in state court against Hartford seeking a
decl aration of coverage and a defense to the reconventional denmand.
He al so sought damages and penalties under La. R S. 22:658 and
22: 1220 for Hartford' s alleged arbitrary and caprici ous deni al of
coverage and breach of its duty of good faith and fair dealing.
Hartford renoved the case to federal court.

Hardy and Hartford both noved for summary judgnent in the
district court. The court denied Hartford's notion but granted
partial summary judgnent for Hardy, finding that Hartford owed both
a defense and coverage under the CG policy, and awardi ng Hardy
rei mbursenent of past costs and expenses incurred in defending
Dowe' s reconventional demand. The district judge concluded that
Endor senment SP-207 was not applicabl e because “a cl ose readi ng of

Dowe' s answer and reconventi onal denmand do [sic] not reveal a claim



for mal practice.”! Hardy v. Hartford, No. 98-2994 (E.D. La. June

28, 1999) (order and reasons granting and denyi ng cross notions for
summary judgnent). The court appeared to adopt Hardy's argunent
that Dowe's clains sounded in tort, rather than malpractice,
because they were based on injuries suffered by the filing of the
suit on open account, rather than on past |egal services. In her
order denying both parties' notions to anmend the judgnent, the
district judge found that “the gravanmen of Dowe's claimis that he
has a defense to the suit on account because of Hardy's conduct and
t hat he has been personally injured by the conduct of the law firm

in filing the suit on account.” Hardy v. Hartford, No. 98-2994

(E.D. La. Aug. 20, 1999) (order and reasons denying anended
judgnent). Therefore, there was no genuine issue of material fact
that Dowe's cl ains were covered under the policy and that Hartford
owed Hardy a defense. The district court refused, however, to
award Hardy statutory damages and penalties because it found
Hartford's denial of coverage did not neet the “arbitrary and
capricious” prerequisite under La. R S. 22:658 and 22: 1220.
DI SCUSSI ON

We review summary judgnent rulings de novo. Prytania Park

Hotel, Ltd. v. General Star Indem Co., 179 F.3d 169, 173 (5th Gr

The court also found inapplicable Exclusion No. 16, which
excludes coverage for “personal injury arising out of any
publication or utterance . . . if the publication or utterance by
or on behalf of any insured was made in the course of or pursuant
to the conduct of the practice of law”
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1999). Summary judgnent is proper when, taking the evidence in the
Iight nost favorable to the non-noving party, there is no genuine
issue of material fact and the noving party is entitled to a

judgnent as a matter of law. Fed. R Cv. P. 56(c); Celotex Corp.

v. Catrett, 477 U.S. 317, 106 S.Ct. 2548 (1986).
The insurer's duty to defend the insured is generally broader

than the duty to indemify. Yount v. Misano, 627 So. 2d 148, 153

(La. 1993).2 The duty to defend is determ ned by exam ning the
allegations of the injured plaintiff's petition (in this case, the
plaintiff-in-reconvention's reconventional demand), and t he i nsurer
is obligated to tender a defense unless the petition unanbi guously
excl udes coverage. Id. Assuming all the allegations of the
petition are true, the insurer nust defend, regardless of the
outcone of the suit, if there would be both (1) coverage under the
policy and (2) liability tothe plaintiff. 1d. The allegations of
the petition nmust be liberally interpreted in determ ning whet her
the claimfalls wthin the scope of the insurer's duty to defend.
Id. Li kewi se, anbi guous provisions in insurance policies are
strictly construed against the insurer in favor of coverage to the

insured. Louisianalns. Guar. Ass'nyv. Interstate Fire & Cas. Co.,

630 So. 2d 759, 764 (La. 1994).

W nust determne whether the district court erred in

°See al so Anerican Hone Assurance Co. v. Czarniecki, 230 So.
2d 253, 259 (La. 1969)and Benoit v. Fuselier, 195 So. 2d 679, 682
(La. App. 3 Cr. 1967).




concluding that Dowe's reconventional demand stated a cause of
action that fell wthin the coverage of the CG. policy. W
conclude that in evaluating all of Dowe's allegations, we need only
look to the insuring provisions of the policy. Al t hough the
district court determned that Dowe's clains did not fit under
various exclusionary provisions of the policy, it did not
specifically determne which insuring provisions of the policy
provi ded cover age.

For ease of analysis, we will begin by eval uati ng coverage for
Dowe' s cl ai ns for breach of contract, breach of fiduciary duty, and

fraud. The policy covers “all suns which the insured shall becone
legally obligated to pay as damages because of . . . personal
injury . . . caused by an occurrence to which this insurance
applies.”® “Qccurrence” neans, with respect to “personal injury,”
any offense described in the policy's definition of “personal
injury.” On a plain reading of the policy's terns, we find no
definition of “personal injury” (or any other type of injury, for
that matter) that enconpasses breach of contract, breach of
fiduciary duty, or fraud. Al t hough anbi guous provisions in
i nsurance policies nust be strictly construed in favor of finding
coverage, this rule of strict construction “does not authorize a

perversion of | anguage, or the exercise of inventive powers for the

pur pose of creating an anbi guity where none exists.” Ledbetter v.

3The policy also covers “bodily injury,” “property damage,”
and “advertising injury” as those terns are defined in the policy.
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Concord Gen. Corp., 665 So. 2d 1166, 1169 (La. 1996) (quoting Mise

v. Metropolitan Life Ins. Co., 193 La. 605, 192 So. 72, 75 (1939)).

Har dy, however, argues that the true nature of Dowe's claimis
that he was defaned by the filing of the suit on open account,
whi ch was the covered “occurrence” under the policy. He arrives at
this conclusion because Dowe's recitation of damages in the
reconventional demand includes an allegation of injury to his

reputation.* Therefore, Hardy argues he is entitled to coverage

under the policy's definition of “personal injury” as “the
publication or wutterance of a libel or slander or of other
defamatory or disparaging material.” Indeed, in refusing to anend

its judgnent, the district court concluded it was not bound by
Dowe's own characterization of his causes of action. Hence the
court thought it was free, under the rule requiring a libera
interpretation of Dowe's clains, to recast the reconventional
demand as a defense to the suit on open account and a claim for
“personal injuries” caused by WBHTH s conduct in filing suit.

We recognize that the Louisiana case law requires a |ibera
interpretation of Dowe's clains. However, we do not think that

even the nost liberal reading of Dowe's reconventional demand

“Har dy al so urges us to consider that Dowe could not logically
make a claimfor mal practice while at the sane tine asserting that
hi s conpany was WBHTH s real client, not Dowe hinself. Wile this
argunent may afford Hardy a valid defense to Dowe's clains,
Hartford's duty to defend nust be determ ned by assum ng that al
Dowe' s al | egati ons concerning Hardy's mal practice against himare
true. See Yount v. Misano, 627 So. 2d 148, 153 (La. 1993).
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permts us to disregard his clear and distinct statenent of causes
of action for “breach of contract,” “breach of fiduciary duty,” and
“fraud,” arising fromthe factual allegations of over-billing and
unaut hori zed work. It is true that part of the renmedy Dowe seeks
is damages for injury to his reputation. A recitation of damages,
however, is not a factual allegation, and in determ ning Hartford's
duty to defend, we nust be guided only by the facts and resulting
causes of action that Dowe alleges. Even the district court noted
inits order that Dowe's only reference to reputati on damges was

contained in the recitation of damages he suffered. In Associated

| ndemmity Corp. v. Louisiana Industries Prestressed Corp., 259 So.

2d 89, 92-93 (La. App. 4 Gr. 1972), a Louisiana court interpreted
an insuring provision simlar to the one at issue in this case.
Noting that “a person's reputation can be damaged in many ways,
only one of which is by libel or slander,” the court held that the
policy only covered reputation danmages resulting from defamati on,
i bel or slander, not reputation danmages arising fromother causes
of action such as breach of contract. 1d. at 92.

Mor eover, although sonme of Dowe's clains could have been
stated as affirmative defenses to the suit on open account, he
clearly chose to nake his allegations in an i ndependent action for
damages. We therefore hold that the district court erred as a
matter of law in concluding that the CA policy provided coverage
for these three causes of action.

Qur evaluation of Dowe's cause of action for negligent
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m srepresentati on, however, requires a nore searching analysis
Both parties believe that this clai mwas based on the act of filing
suit on the open account against Dowe personally, after the
attorney-client relationship with Dowe and/ or the Dowe Conpany had
ceased. The filing of the suit, therefore, anounted to a “negligent
m srepresentati on” that Dowe was personally liable for the unpaid
f ees.

First, we note that wunder Louisiana l|law, an action for
negligent msrepresentation is not one simlar to defamation,
libel, or slander. Rather, a negligent m srepresentation claimis
made out when a person, in the course of his business or other
matters in which he has a pecuniary interest, supplies false
i nformati on wi t hout exerci sing reasonabl e care, for the gui dance of
others, who justifiably and detrinentally rely on such information

and thereby suffer a pecuniary | oss. Dousson v. South Centra

Bell, 429 So. 2d 466, 468 (La. App. 4 Gr.), wit not considered,

437 So. 2d 1135 (La. 1983) (noting that Louisiana courts have
adopted the definition of negligent msrepresentation set forth in
the Restatenent (2d) of Torts). \Whether or not Dowe had a basis
for such a cause of action, it clearly is not a claim for a
“personal injury” in the formof “the publication or utterance of
a libel or slander or of other defamatory or di sparaging material,”
nor would it be covered under any other insuring provision of the
policy.

Second, we do not read any of the factual allegations in
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Dowe's claimas stating a cause of action for defamation, |ibel,
sl ander or simlar theories. Hardy, however, would have us gl ean
an allegation of defamation from Dowe's statenent in his
reconventional demand that Hardy knew or should have known that
Dowe was not personally |liable for the debt and that Hardy knew or
shoul d have known that the Dowe Conpany was defunct and had no
assets. An action for defamation in Louisiana requires the
plaintiff to plead and prove: (1) defamatory words, (2)
publication, (3) falsity, (4) malice (actual or inplied), and (5)

resulting injury. Cangelosi v. Schwegnann Bros. G ant Super

Markets, 390 So. 2d 196, 198 (La. 1980). Louisiana is a fact

pl eading jurisdiction. Fitzgerald v. Tucker, 737 So. 2d 706, 713

(La. 1999). Thus, a plaintiff pleading defamation nust

specifically allege that the defendant nmade defamatory statenents,

wth malice. W fail to see, under the nost |iberal reading of
Dowe's reconventional demand, any allegation of defamation.

Nowhere in the pleading does Dowe state that Hardy or WBHTH
“defaned” him or even that the suit on open account constituted
“di sparaging material.” Moreover, there is clearly no allegation
of malice. Accordingly, even under the rule of |libera

construction and | ooking at the pleading as a whole, we do not
think that Dowe has made even a rudinentary claimfor defanmation

and we decline to read one into his reconventi onal demand.?®

SBut see Federal Ins. Co. v. St. Paul Fire and Marine Ins.
Co., 638 So. 2d 1132 (La. App. 1 Cr. 1994), and R o Rouge Dev.
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Finally, as we have already stated, we do not think an
al l egation of reputation damages shoul d guide us in determ ning the
duty to defend. The recitation of reputation damages does not
convert Dowe's action into one for defamation. Regar dl ess of
whatever Dowe may have intended to sue for, we think the
al l egations which he actually stated in the reconventional demand,
liberally interpreted, unanbi guously exclude coverage.

Because we have di sposed of Hardy's claimon the basis of the
i nsuring provisions of the CA& policy alone, we find it unnecessary
to exam ne any of the policy's exclusionary provisions.

The district court refused to assess statutory penalties
agai nst Hartford because it found that the denial of coverage was
not an arbitrary and capricious act under La. R S. 22:658 and
22:1220. This finding was a finding of fact and i s thus revi ewabl e

only for clear error. Riley Stoker Corp. v. Fidelity and Guar

Ins. Underwiters, Inc., 26 F.3d 581, 590 (5th Gr. 1994). W find

no such error. Hardy contends, citing Credeur v. MCullough, 702

Corp. v. Security First Nat'l Bank, 610 So. 2d 172 (La. App. 3 Cr
1992). In both of these cases, the plaintiff's allegations were
deened sufficient to trigger the insurer's duty to defend a claim
of defamation. However, in those cases, the plaintiff's petition
contained specific allegations of “fal se statenents and i nnuendos
[made] maliciously and with total disregard for the truth or
falsity of said statenents.” (Federal, 638 So. 2d at 1134) or
“derogatory remarks” (R o Rouge, 610 So. 2d at 175).

We note that in its briefs, Hartford has referred to Dowe's
negl i gent m srepresentation claimas one of “defamation.” Despite
this characterization of the claim our own review of the
reconventional demand | eads us to the inescapabl e conclusion that
Dowe has not made any all egati on of defanmati on.
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So. 2d 985 (La. App. 3 Cr. 1997), that La. R S 22:1220 does not
contain the “arbitrary and capricious” factual prerequisite to a
finding of bad faith from denying coverage. Assum ng w t hout
deciding that Hardy is correct, we find the district court did not
err infailing to conclude that Hartford | acked good faith even as
a matter of |aw, because Hartford had no duty to provide a defense

or coverage to Hardy.

CONCLUSI ON
Because we have found that Hartford had no duty to provide a
def ense or coverage to Hardy, there is no genui ne i ssue of materi al
fact and Hartford is entitled to a judgnent as a matter of |aw
The district court's grant of summary judgnment for Hardy was in

error. W REVERSE and RENDER in part, and AFFIRM in part.
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