UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-30965

ELTON FI TZGERALD ELLI S
Plaintiff - Appellee

VERSUS

WEASLER ENG NEERI NG | NC; ET AL
Def endant s
NUT HUSTLER | NC

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Western District of Loui siana

July 11, 2001
Before SMTH and DENNIS, Circuit Judges, and HARMON," District

Judge.
DENNI'S, G rcuit Judge:
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products liability law, the manufacturer, Nut Hustler, Inc.,

"‘District Judge of the Southern District of Texas, sitting by
desi gnati on.



chal  enges the sufficiency of the evidence to support the jury’'s
verdict in favor of the plaintiff, Elton Fitzgerald Ellis, on the
single issue of whether M. EIlis's injury, the traumatic
anputation of his arm arose froma reasonably antici pated use of
the product, a nechanized pecan harvester. Alternatively, Nut
Hust| er seeks reversal of the district court’s denial of its notion
for anewtrial because of an al |l eged i nconsi stency between speci al
verdi cts. At the outset, we stress the limted nature of the
principal issue on appeal: we are not here presented with a
challenge to the jury's determnation that M. EIlis’s injury was
proxi mately caused either by a characteristic of the product that
rendered it unreasonably dangerous i n design or by an i nadequate or
unpr ovi ded warni ng about the product’s danger. Rather, we are to
consider only whether the evidence presented at trial was
sufficient to create an issue of fact for the jury as to the
reasonably anticipated use elenent of M. Ellis’ s claimor whether
the district court was required to enter a judgnent as a matter of
| aw agai nst himon that issue. On the issues appealed we affirm

the judgnent on verdict of the district court.

|. Facts and Procedural History
In the pecan-harvesting season of 1996-1997, the plaintiff,
Elton Ellis, worked for C arence Spotsville harvesting pecans on

M. Spotsville’'s farm in Colfax, Louisiana. M. Elis’s job



entailed operating M. Spotsville's tractor and nechani zed pecan
pi cker. M. Spotsville had purchased the pecan harvester nachine
fromits manufacturer, the defendant Nut Hustler, Inc.

On the day of the accident, February 6, 1997, M. Spotsville
picked up M. Ellis in his truck and bought each of thema can of
beer on their way to the pecan orchard. After drinking “two sips”
or a can of beer,? M. Ellis started the tractor and set out to
collect fallen pecans with the Nut Hustler machi ne attached to the
tractor. The harvester’s pecan-picking function was powered by a
spinning drive shaft attached to a power take-off on the tractor.
As he was circling the first pecan tree, M. Ellis noticed that the
harvester was not ejecting |eaves, twigs, and debris as it should
when properly harvesting pecans. M. Ellis testified:

It wasn’t blow ng out the | eaves. It was stopped up, so

| did nmy normal routine, what | always do, that’s the way

| was taught, was to stop the tractor, |eave the P.T. QO

runni ng and get off the tractor, wal k back there and see

what was not spi nni ng back there on the spinner, see what

was st opped up, what was causing it.

Thus, to identify the part of the harvester that was not working

properly, M. Ellis left the tractor notor idling in neutral gear

and the drive shaft spinning, so that he could see where the

2. Ellis testified that before driving the tractor he had t aken
only two sips from the can of beer that M. Spotsville had
purchased for hi mon the way to the pecan orchard. Defense counsel
asked M. Ellis if he had said in his deposition that he had drunk
a whole can of beer before operating the tractor. He did not
flatly deny maki ng the statenent, but he insisted that he had only
taken two sips and that sonewhere in his deposition he had so
testified.



mechani sm was br oken, stuck, or not properly functioning.

M. Ellis testified that both M. Spotsville and M. Valle,
anot her pecan farner for whom he had worked, taught himto foll ow
this procedure to determne the nature of the problem when the
harvester was not performng effectively. The plaintiff’s expert
W tness, M. Minsel Mayeux, a retired Louisiana State University
prof essor of agricul tural engi neering who had extensive experience
in research, design, and safety of agricultural nmachinery,
testified that M. Ellis had not engaged in an unexpected or
i nproper use of the pecan harvester: “Wen you inspect a nachine
i ke that when you have a problem you may have to | eave it running
inorder to tell what the problemis. You turnit off and nothing
is happening, so you don’'t know what’s wong, SO you've got to
leave it on.”3 The defendant’s expert wtness, Dr. Cerald
Wi t ehouse, who had three degrees in nechanical engineering and
specific expertise in nechanical design, testified that pecan
harvesting was the reasonably anticipated use of the pecan
harvester and that this was his understanding of what M. Ellis was
doing at the tinme of the accident. Nut Hustler did not present any
evidence that it reasonably should not have expected ordinary

persons to troubl eshoot a mal functioning harvester in the field by

SM. Mayeux further testified that, “Once you' ve isolated what
to repair, you turn it off and then do whatever it is you need to
do.” M. Ellis testified that he was not attenpting to repair the
harvester when the acci dent happened.
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visual ly inspecting its noving parts while it was bei ng operated by
a power take-off froma stationary tractor.

M. Ellis wal ked around the pecan harvester and i nspected its
wor king parts, but he was not able to identify the cause of the
mal function. Because of the cold weather, M. Ellis was wearing a
| ong flannel jacket over his trousers and undergarnents. This was
not unusual garb for pecan harvesting, as he testified wthout
contradiction that M. Spotsville and M. Valle wore simlar
jackets in the field. As he headed back to the tractor, he noticed
that a bolt on the front of the harvester was | oose and dangli ng.
(This was a different bolt fromthe one on the drive shaft invol ved
in the accident.) He wal ked over and | ooked at the dangling bolt
for a nonent. Then he turned and wal ked toward the tractor again.
Suddenl y, the spinning drive shaft caught sone part of his cl othing
and pulled himback into the machinery. M. Ellis testified:

So | wal ked back there and | | ooked and | coul dn’t

seemto find what the problemwas, so | said, well, 1’1l

go cut the machine off and cone back and | ook again. So

as | headed back to the tractor, | noticed that another

bolt was loose. | heard it dangling. So | wal ked over

and | | ooked over at it, and as | glanced and | turned

around and | headed back to the tractor, that’'s when—

don’t know. | don’t know what happened to ne. | just

felt sonmething grab ne fromthe back, and as it grabbed

me fromthe back, it nade ne | ose ny bal ance, you know,

and it pulled ne into it.

After the clothing covering M. Ellis’s armbecane tightly w apped

around the spinning drive shaft, his body was thrown away fromthe

shaft, tearing off his armat the shoul der.



M. Ellis filed this products liability suit against three
def endants, including Nut Hustler. The district court dismssed
the cl ai ns agai nst all defendants except Nut Hustler. A jury trial
was held on May 17-18, 1999. Nut Hustler noved for judgnent as a
matter of law at the close of the plaintiff’s case and re-urged the
nmoti on upon conpletion of its case. The district court wthheld
ruling on the notion. The jury returned a verdict finding Nut
Hustler 70% at fault and M. Spotsville 30% at fault. The jury
found that M. Ellis was negligent in his use of the harvester but
determ ned that his negligence was not a cause of the accident.
The jury quantified damages i n t he amount of $730, 000. Nut Hustler
agai n noved for judgnent as a matter of |aw on the i ssue of whet her
M. Ellis was engaged in a reasonably anticipated use of the
harvester at the tinme of the accident. Nut Hustler al so noved for
a new trial on the issue of whether M. Ellis was guilty of
negli gence that was a cause of the accident. The district court
denied the notions and rendered judgnent for M. Ellis on the
verdict. Nut Hustler appeal ed.

The district court’s ruling on the post-trial notions
succinctly describes the evidence fromwhich it concluded that the
jury reasonably found in favor of M. EIlis on the issues of
reasonably antici pated use, unreasonably dangerousness in design
and | ack of adequate warning, and proxi mate causation of injury.

The pertinent part of the district court’s ruling provides:



In this case, there was sufficient evidence that Ellis
used the pecan harvester for the exact purpose for which
it was intended, gathering pecans. Further, there was
testinony that Ellis was inspecting the nmachi ne when his
shirt becane twisted in the rotating nmachine. Such a use
is consistent wth the purpose of the product. See
[ Kanpen v. Anerican | suzu Motors, Inc., 157 F. 3d 306, 309
(5" Gir. 1998)(en banc)]. The defendant argues that the
pl acenent of a large bolt on the drive shaft was an
unreasonable and wunanticipated wuse of the pecan
harvester. Consideration of the placenent of the bolt is
nore appropriate when anal yzing the issue of alteration
and nodification of the product.

The unreasonabl y dangerous questi on enconpasses t he
reasonably anticipated alteration or nodification issue.
See 9:2800.54(C)(1997). That is the issue before this
court: whether there is legally sufficient evidentiary
basis for a reasonable jury to find that the
nodi fications nmade to the machine could be reasonably
antici pated by the defendant.

: From t he evidence presented, the jury could
have found that the pecan harvester was unreasonably
dangerous when it left the Nut Hustler’s control. Basil
Savage, the mmjority shareholder in Nut Hustler,?
testified that he had devel oped a shield for the drive
shaft in the early 1980's. He placed this shield on the
pecan harvester of his other conpany, Savage Equi pnent
Conpany. He discussed the need for the shield with Ji nmy
Gof ort h, anot her sharehol der of Nut Hustler and manager
of the conpany, but Goforth would not place the shield on
the Nut Hustler equipnent. Savage admtted that a guard
could have been nmanufactured and installed at a
reasonable cost and would provide protection for an
oper at or. In addition, Savage testified that [the
designer] sent Nut Hustler a blueprint of the pecan
harvester in 1978 that warned themthat the drive shaft
had no shi el d and such a shield shoul d be provi ded by the
i npl emrent manufacturer, Nut Hustler.

Mansel Mayeux, plaintiff’s expert in agricultura

“Footnote 2 in the district court’s ruling at this point states:
“Savage testified that he and Jimy Goforth incorporated Nut
Hustler in 1978. Goforth and Savage were al so maj or sharehol ders
of Savage Equi pnent Conpany. M. Savage operated Savage Equi pnent
Conpany while M. Goforth managed Nut Hustler. At sone tine in the
|ate 1980's M. Savage acquired 100% ownership of both conpanies.”



engi neering, testified that in March 1987 the Anmerican
Society of Agricultural Engineers, the Society of
Aut onot i ve Engi neers, and the Anerican Nati onal Standards
Institute generated standards that required a shield to
cover any protrudi ng object on a drive shaft.® See Basi
Savage’' s testinony. The standard was i ssued prior to the
production of the equipnent involved in this case.
Savage testified that he knew t hat standards exi sted but
had no know edge of the requirenents of the standards.
In addition, Mayeux estimated the cost of such a shield
to be $20-50.

Mayeux al so opined that the unshielded drive shaft
woul d be dangerous absent any protruding objects.
Further, he stated that the two nut projection designed
by Nut Hustl er was unreasonably dangerous if unprotected
by a shield. In this case, the jury could have found
that the pecan harvester was unreasonably dangerous in
design and that the addition of the |arge bolt was not
unreasonabl e or unforeseeable.® There was sufficient
evidence that both the lack of the shield and the
addition by the owner of a large bolt contributed to
Ellis’ injury. Nonet hel ess, the culprit, according to
bel i evabl e testinony, is the | ack of a protective shield.
There is anple evidence that without a shield, the
acci dent woul d have occurred with or wi thout the presence
of the awkward bolt added by the owner. This 1is
supported in the jury's finding of M. Spotsville as
being 30% at fault.’ For these reasons, the defendant’s
motion for a newtrial or for a judgnent as a nmatter of
| aw i s deni ed.

SFootnote 3 of the district court’s ruling at this point observes
that “[a]lthough such a standard is not determ nate of Nut
Hustler’s liability, it is relevant to the jury s determ nation
See Dunne v. WAl-Mart Stores, Inc., 679 So.2d 1034 (La. App. 1%
Cr. 1996).”

Footnote 4 of the district court’s ruling here states that
“[fl]rom the evidence, the jury could have concluded, in the
alternative, that the large bolt was not a cause of the accident
and that Spotsville was negligent in other respects.”

'Footnote 5 of the district court’s ruling notes that “the above
analysis applies simlarly to the inadequate warning claim”



1. Judgnent as a Matter of Law
A. Louisiana Products Liability Act

The Loui siana Products Liability Act (LPLA), La. Rev. Stat. 8§
9:2800.51 et seq., provides that the manufacturer of a product is
liable to a claimant for danage proximately caused by a
characteristic of the product that renders the product unreasonably
danger ous when such danage arose froma reasonably antici pated use
of the product by the claimnt or another person or entity. 1d. 8§
9:2800.54. Under the LPLA, a product is unreasonably dangerous if,
inter alia, the product is unreasonably dangerous in design as
provided in § 9:2800.56 or the product is unreasonably dangerous
because an adequat e war ni ng about the product has not been given as
provided in § 9:2800.57. LPLA 8§ 9:2800.54(B)(2), & (3). The term
“reasonably anticipated use” neans a use or handling of a product
that the product’s manufacturer should reasonably expect of an
ordinary person in the sanme or simlar circunstances. Id. §
9: 2800. 53(7) .

The claimant has the burden of proving the elenents of
reasonabl y anti ci pat ed use, unreasonabl e danger ousness i n desi gn or
|ack of adequate warning, and proximate causation. [d., 8§
2800.54(D). Thus, M. Ellis had the burden of producing evidence
and persuading the jury to find by a preponderance of the evidence
the facts that his injury arose froma reasonably antici pated use

of the product, and that his danmage was proximately caused by a



characteristic of the product that rendered it unreasonably
dangerous in design or by the |ack of an adequate warning. The
exi stence of each of these elenents is a question of fact or of
m xed fact and policy to be decided by the jury based upon the
evi dence and circunstances presented by the particular case.® The
factual findings of the existence or non-existence of each of these

elements is subject to appellate review in Louisiana under the

8See Hooker v. Super Prods. Corp., 98-1107 (La. App. 5 Cir.
6/30/99), 751 So. 2d 889, 904-05 (plaintiff nmet initial burden of
proof on reasonably anticipated use in jury trial); Dunne v. WAl -
Mart Stores, Inc., 95-2047 (La. App. 1 GCr. 9/10/96), 679 So. 2d
1034, 1036-37 (trial court’s finding that use of product was not
reasonably antici pated was nmanifestly erroneous; contrary de novo
finding by appellate court); Bernard v. Ferrellgas, Inc., 96-621
(La. App. 3 Gr. 2/5/97), 689 So. 2d 554, 559 (reasonable jurors
could find |l ack of safety device was a significant causal factor);
Perez v. Browmn Mqg., 1999 W. 527734, *4 (E.D. La.) (unreasonably
dangerous in design); Hnes v. Rem ngton Arns Co., 648 So. 2d 331,
335 (La. 1994)(sane); Precht v. Case Corp., 99-1296 (La. App. 3
Cir. 2/16/00), 756 So. 2d 488, 495, 497-498 (sane); Quillory v.
Int’l Harvester Co., Inc., 99-593 (La. App. 3 Gr. 10/13/99), 745
So.2d 733, 736, wit denied 99-3237 (La. 1/14/00), 753 So. 2d 220
(sane); Thomas v. Sport CGty, Inc., 31-994 (La. App. 2 Cir.
6/16/99), 738 So.2d 1153, 1155 (sane); Johnson v. Bl ack & Decker
US., Inc., 29-996 (La. App. 2 Cr. 10/31/97), 701 So. 2d 1360,
1363, wit denied, 97-2971 (La. 2/6/98), 709 So. 2d 741 (sane);
Morehead v. Ford Motor Co., 29-399 (La. App. 2 Gr. 5/21/97), 694
So. 2d 650, 654, reh’g denied, wit denied 97-1865 (La. 11/7/97),
703 So. 2d 1265 (sane); Bernard, 689 So. 2d 554, 559 (sane); Ballam
V. Seibels Bruce Ins. Co., 97-1444 (La.App. 4 Cr. 4/1/98), 712
So. 2d 543, 549 (unreasonably dangerous for failure to provide an
adequate warning); Coulon v. Wal-Mart Stores, Inc., 98-1141 (La.
App. 1 Cr. 5/14/99), 734 So. 2d 916, 920 & 921 (unreasonably
dangerous in conposition or construction). Cf. Reed v. VWAl -Mart
Stores, Inc., 708 So. 2d 362, 364 (La. 1998)(“whether a defect
presents an unreasonable risk of harm‘is a di sputed i ssue of m xed
fact and law or policy that is peculiarly a question for the jury
or trier of the facts.’")(quoting Tillman v. Johnson, 612 So. 2d 70
(La. 1993)).
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mani f est error standard.?®

B. Distinguishing Between Deci sions
on Law and Facts in Louisi ana Cases

Under the Loui siana state constitution, the general rule as to
the scope of appellate review in civil cases is that the
jurisdiction of the suprene court and the courts of appeal extend
to questions of fact as well as to questions of law. La. Const.
Art. V 88 5(C) & 10(B). Jurisdiction to review findings of facts,
resulting fromLouisiana’ s history as a hybrid civil and common | aw
jurisdiction, has been interpreted as giving the suprene court and
courts of appeal the power to decide factual issues de novo. See,

e.9., Rosell v. Esco, 549 So. 2d 840, 844 n.2 (La. 1989).1°% The

exercise of this power is |[imted by the jurisprudential rule of
practice that the factual finding by a trial judge or jury will not
be upset unless it is manifestly erroneous or clearly wong. |1d.

When an appellate court finds that a reversible error of |aw was

°Precht, 756 So. 2d at 495; Thomms, 738 So. 2d at 1155; Coul on,
734 So.2d at 920 (citing Reed, 708 So. 2d at 364-65; Ballam 712
So. 2d at 549. Cf. Reed, 708 So.2d at 365 (“[T] he findings of the
jury or trial court should be afforded deference and we therefore
hold that the ultimte determ nation of unreasonable risk of harm
is subject to review under the nmanifest error standard. A
reviewi ng court may only disturb the |ower court’s hol ding upon a
finding that the trier of fact was clearly wong or manifestly
erroneous.”).

10See al so Melancon v. MKeithen, 345 F. Supp. 1025, 1029 (E. D
La. 1972)(Wsdom J. for three-judge court)(citing Abat V.
Doliolle, 4 Mar.(Q S.) 136 (1816)),; accord Powell v. Reg'|l Transit
Auth., 695 So. 2d 1326, 1328 (La. 1997); Andrews v. Wllians, 281
So. 2d 120, 121 (La. 1973).

11



made in the trial court or a manifest error of material fact was
made by the trial court or jury, however, the reviewing court is
required to redetermne the facts de novo fromthe entire record

and render a judgnent on the nerits. [d. (citing Gonzales v. Xerox

Corp., 320 So. 2d 163 (La. 1975); McLean v. Hunter, 495 So. 2d 1298

(La. 1986); Oto v. State FarmMiut. Ins. Co., 455 So. 2d 1175 (La.

1984); Ragas v. Argonaut Southwest Ins. Co., 388 So. 2d 707 (La.
1980)). The manifest error doctrine also nmakes it possible for
different triers of fact to validly reach different concl usions

concerning the sanme set of facts. See Knighten v. Am Auto. Ins.

Co., 121 So. 2d 344, 349 (La. O. App. 1% Gir. 1960)

“[Conflicting decisions upon the sane issue of fact do
not necessarily connote erroneous judicial action.
Differences i n proof and the | ati tude necessarily all owed
to the trier of fact in each case to weigh and draw
i nferences fromevi dence and to pass upon the credibility
of witnesses, mght |ead an appellate court to concl ude
that in none is the judgnent erroneous.”

ld. (quoting Wircester County Trust Co. v. Riley, 302 U S 292, 299

(1937)) (di scussing how the court reached a different result from

that in Johnson v. Wlson, 97 So. 2d 674, 679 (La. 1957), rev’'d on

ot her grounds, 118 So. 2d 450 (La. 1960), when the basic facts in

the two cases were the sane). See also State, Dep’t of Hi ghways v.

Martin, 215 So. 2d 142, 143 (La. Ct.App. 3¢ Cir. 1968): Wight v.

Par anpbunt - Ri chards Theatres, 198 F. 2d 303, 308 (5'" Gr. 1952).

Unli ke the Seventh  Anmendnent to the Uni t ed St at es

Constitution, the Louisiana Constitution contains no guarantee, in

12



civil cases, of aright to trial by jury and no restriction upon
appel l ate reexam nation of facts tried by a jury. As this court

observed in Wight, 198 F.2d at 306, “As a consequence of [the

appellate review of facts in Louisianal, in civil jury cases

federal courts evaluating decisions of Louisiana state courts as

precedents have the difficult task of separating the decisions of

the Loui siana courts on the law fromtheir review of the facts.”

(enphasi s added). Accord Mskell v. S. Seafood Co., 439 F.2d 790,

792 (5" Cir. 1971); see also Shirey v. louisville & Nashville

R Co., 327 F.2d 549, 552 (5" Cir. 1964); Geat Am Indem Co. V.

| nkenbrandt, 306 F.2d 117, 119 (5'" Gr. 1962); St. Paul Fire &

Marine lnsurance Conpany v. Heath, 302 F.2d 326, 328 (5'" Cir.

1962); Gov't Enployees Ins. Co. v. Davis, 266 F.2d 760, 764 (5"

Cir. 1959); LaBuff v. Texas & New Oleans R R Co., 126 F. Supp.

759, 763 (WD. La. 1954); Boeing Co. v. Shipnman, 411 F. 2d 365, 379

n.4 (5" Cr. 1969)(en banc)(Rives, J., concurring), overruled on

ot her grounds by Gautreaux v. Scurlock Marine, Inc., 107 F.3d 331,

337 & 339 (5'" Cir. 1997); WIlliamE Crawford, Life on a Federal

Island in the Cvilian Sea, 15 MSCLR 1, 7-8 (1994).

Thus, in diversity cases, a federal court or jury can be
bound by a Louisiana court’s creation or interpretation of state
| aw but not by a state court’s finding or decision on the facts of
a particul ar case. Wight, 198 F.2d at 308. | ndeed, it is an

error of law for a federal district court in a diversity case to

13



base its ruling on a notion for judgnent as a matter of law (or,
formerly, on a judgnent notwthstanding the verdict) on the
findings of Louisiana courts on facts as distinguished fromtheir
decisions on law. 1d. at 307-08.%

Accordingly, in evaluating the Louisiana decisions cited by
Nut Hustler in support of its notion for judgnent as a matter of
| aw, we nust first determ ne whet her the state deci sions upon which
it relies make or interpret state |law on point. After carefully
studyi ng those Louisiana cases, we conclude that none of them do
so. Rather, each decision relied upon by Nut Hustler constitutes
only a finding of an adj udi cative fact?? specific to that particul ar

case, viz., whether the claimant’s danage in that particul ar case

“'n a federal civil jury case, “[i]Jt is the jury, not the
[federal or state] court, whichis the fact-finding body.” Wi ght,
198 F. 2d at 307-308 (quoting Tennant v. Peoria & P. U Ry. Co., 321
US 29, 35 (1944)). Moreover, “[t]hat conclusion [is true]
whether it relates to negligence, causation or any other factua
matter[.]” 1d. at 308 (quoting Tennant, 321 U S. at 35).

12See  Fed. R of  Evid. 201 advisory conmmittee notes
(“Adjudicative facts are sinply the facts of the particul ar case.
Legislative facts, on the other hand, are those which have
rel evance to | egal reasoning and the | awraki ng process, whether in
the fornulation of a legal principle or ruling by a judge or court
or in the enactnent of a legislative body.”); Black’'s Law
Dictionary (7" ed. 1999)(“adjudicative fact . . . A controlling
or operative fact, rather than a background fact; a fact that
concerns the parties to ajudicial or admnistrative proceedi ng and
that helps the court or agency determ ne how the |aw applies to
those parties. . . . For exanple, adjudicative facts include those
that the jury weighs.”); id. at 610-11 (“legislative fact. A fact
that explains a particular law s rationality and that hel ps a court
or agency determne the law s content and application.
Leglslatlve facts are not ordinarily specific to the parties in a
proceedi ng. ")

14



arose from a reasonably expected use of the specific product.
Because each of the Louisiana decisions relied upon by Nut Hustler
wWth respect to the issue of reasonably anticipated use is a
deci sion making a finding of fact, rather than a deci si on naki ng or
interpreting law, the jury, the district court, and this court are
not bound in this diversity case by those state cases on their
findings of facts wth respect to the issue of reasonably
anti ci pated use.

Actually, Nut Hustler does not contend that the Louisiana
cases it cites nmake or interpret state law with respect to the
reasonably expected use of a product. Nut Hustler argues instead
that we nust grant its notion for judgnent as a nmatter of [|aw
because in a nunber of cases Louisiana courts have found that a
claimant’s injury did not arise froma reasonably expected use of
a product based on facts that were “closely analogous” or
“strikingly simlar to the present circunstances.” That argunent
is based on a faulty notion of binding factual precedents, however,
which is contrary tothe well-settled jurisprudence of this circuit
that in diversity cases we are bound by Loui siana courts’ deci sions
maki ng or interpreting state | aw but not by their findings of facts
in particular cases. See Wight, 198 F.2d at 307-08; Mskell, 439
F.2d at 791; Shirey, 327 F.2d at 552 (5'" Cir. 1964); |nkenbrandt,

306 F.2d at 119; St. Paul Fire & Marine Ins. Co., 302 F.2d at 328;

Davis, 266 F.2d at 764; LaBuff, 126 F. Supp. at 763; Boeing, 411
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F.2d at 379 n.4 (R ves, J., concurring).

That the Louisiana cases cited by Nut Hustler represent only
findings of facts in particular cases wth respect to reasonably
expected use of a product, not the making or interpreting of | aw on
that issue, is evident froma brief survey of them (Al so evident
is the questionableness of Nut Hustler’s contention that the
Loui siana decisions it cites are “closely anal ogous” or “strikingly
simlar” to the present case on the facts. The Loui si ana cases
involve a wwde array of dissimlar products and uses, and none of
them involves the use of a pecan harvester. W pretermt
di scussion of the factual analogies or contrasts between those
deci sions and the case at bar, however. They are not relevant to
our decision, because we are not bound by the state courts’
findings of facts in our review of this federal diversity civi
jury trial.)

In Myers v. Anerican Seating Co., 93-1350 (La. App. 1 Cr.

5/20/94), 637 So. 2d 771, relied upon heavily by Nut Hustler, the
court of appeal reversed a directed verdict for the manufacturer on
the issues of the “unreasonabl e dangerousness” and “reasonably
antici pated use” of a folding chair because “based on the evidence
presented to the jury, reasonable people could have reached a
different conclusion.” |[d. at 778. After conducting a trial de
novo on the record, the court of appeal found that the plaintiff’s

use of the folding chair as a step | adder by standing on the rear

16



part of the chair’s seat was not a reasonably anticipated use of
the chair and that the product was not unreasonably dangerous in
design or otherwise. This case illustrates that the Louisiana
courts regard the question of whether a particul ar use of a product
was reasonably anticipated as a question of fact for the jury when
reasonabl e peopl e coul d disagree as to the answer; and that if the
trial judge errs in not sending the issue to the jury, the court of
appeal will decide that question of fact as the trier of the facts
inatrial de novo on the entire record. Thus, the court of appea

in Myers made a finding of fact, and did not make or interpret
state law, on the issue of reasonably expected use of a product.

In Kelley v. Hanover Ins., 98-506 (La. App. 5 Gr. 11/25/98),

722 So. 2d 1133, 1137, a teenage boy died as the result of his
i ntentional inhalation of propane gas to get high. The appellate
court upheld summary judgnent for the defendant manufacturers on
the issue of whether intentional inhalation was a reasonably
anticipated use of the product because the evidentiary basis in
that case was not sufficient to support a reasonable trier of
fact’s finding to the contrary. Again, this case does not
establish a rule of |law or change the LPLA's legal definition of
reasonably anticipated use; it nmerely decides that based on the
summary judgnent evidence presented in that particular case a
reasonable trier of fact could not have found for the claimnt on

t hat i ssue.
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In Ford v. Beam Radiator, lInc., 96-2787 (La. App. 1 Cr.

2/20/98), 708 So. 2d 1158, 1162, a radiator cap’s cast-iron “boss”
was welded to the stainless steel stud after it was sold,
elimnating the taper | ock feature. The appellate court upheld the
jury’'s factual finding for the defendant manufacturer on the issue
of reasonably anticipated use because “the record provided a
reasonable basis for the jury to conclude that the inproper
nmodi fication by welding was not a m suse that could be reasonably
anticipated.” 1d. Again, Nut Hustler does not and cannot point to
any | aw established or interpreted by the decision but m stakenly

clains that we are bound by its case-specific factual finding.

In Johnson v. Black & Decker U.S., Inc., 29-996 (La. App. 2
Cr. 10/31/97), 701 So. 2d 1360, 1365, after review ng the record,
the appellate court affirnmed the jury’'s factual finding that the
plaintiff’s use of a power mter saw without the safety guard
whi ch was attached at the tine of the sale, should not have been
reasonably anticipated by the defendant manufacturer. Far from
being a creation of law or a gloss on the LPLA, this was sinply an
appellate determnation that the jury's finding of fact was not
unr easonabl e; the appeals court did not address whether a contrary
finding al so woul d have been reasonabl e based on that particular
evidentiary record. In other words, the appellate court nmade no
| aw because it nerely reviewed the jury's findings of fact for

mani fest error and, finding none, affirned.
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In Hoyt v. Wod/ Chuck Chi pper Corp., 92-1498 (La. App. 1 Cr

1/6/95), 651 So. 2d 1344, 1352, the appellate court, upon its own
review of the record, made a finding of fact de novo that the
manuf act urer shoul d not have reasonably expected t he repl acenent of
the key-activated starter switch on a woodchi pper wwth a | ess safe

flip-on toggle switch. Moreover, Peterson v. G H Bass and Co.

Inc., 97-2843 (La. App. 4 Cir. 5/20/98), 713 So. 2d 806, affirned
a summary judgnent that, on the particular evidentiary basis in
that case, in which the plaintiffs presented no evidence to the
contrary, the manufacturer reasonably should not have expected
teenage girls to intentionally inhale vapors from products
expressly designed and | abel ed for the care of shoes.?®®

The foregoing analysis of the Louisiana court decisions and

13The federal cases cited by Nut Hustler applying the LPLA are to
the sane effect. They involved either a summary judgnent or a
judgnent as a matter of lawthat there was not a legally sufficient
evidentiary basis in that particul ar case for a reasonable juror or
trier of fact tofind for the plaintiff on the i ssue of reasonably
anticipated use. See Hunter v. Knoll Rig & Equip. Mg. Co., Ltd.,
70 F.3d 803 (5'" Cir. 1995)(racking pipe with a negative |ean was
not reasonably anticipated use of drilling rig racking board
because it was commonly known to be dangerous and contrary to
industry practice); London v. MAC, 44 F.3d 316 (5" Cir.
1995) (clinmbing atop a ten-foot high gearbox and standing on its
cover while attenpting to di sl odge cl ogged material froma shredder
was not a reasonably anticipated use of the gear box cover);
Lockhart v. Kobe Steel Ltd. Const. Mach. Div., 989 F.2d 864 (5'N
Cir. 1993) (suspensi on of a heavy pontoon froma chai n | ooped around
the teeth of an excavator bucket designed for scooping, not
lifting, was not a reasonably anticipated use of excavator and
bucket); Frith v. John Deere Co., 955 F.Supp. 663 (WD. La.
1996) (pur poseful deactivation of safety swtch that prevented the
starting of atractor while in gear so as to allowthe very type of
hazard protected agai nst was not a reasonably antici pated use).
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the federal Louisiana diversity decisions relied upon by Nut
Hust | er denonstrates that each case presents only a finding of fact
on the issue of reasonably anticipated use with respect to the
evidentiary basis of that particular case. None of those cases
represents a creation or interpretation of Louisiana law wth
respect to reasonably antici pated use. Consequently, Nut Hustler’s
sanpl e of Loui siana cases presents no decision on state lawthat is
binding on the jury, the district court, or this court in the
present diversity case with respect to the reasonably antici pated
use issue. ¥

C. Sufficiency of Evidence and Judgnent
As a Matter of Law in Federal Diversity Cases

“We review de novo the district court’s ruling on a notion for
judgnent as a matter of |law, applying the sane |egal standard as

the trial court.” Flowers v. S. Reqg’'l. Physician Servs., No. 99-

31354, 2001 W. 314603, at *4 (5" Gir.(La. 2001)) (citing Ford v.

Cmarron Ins. Co., 230 F.3d 828, 830 (5'" Cir. 2000); Brown v. Bryan

Yt is interesting that Nut Hustler did not include within its
case sanpl e a nunber of Loui siana decisions favorable to claimants
on the issue of reasonably anticipated use. See, e.qd., Sinon v.
Am Crescent Elevator Co., 99-2058 (La. App. 4 Cr. 4/26/00), 767
So. 2d 64; Hooker, 751 So. 2d 889; Dunne, 679 So. 2d 1034; State
Farm Mut. Auto. Ins. Co. v. Wap-On Co., Inc., 626 So. 2d 874 (La.
Ct. App. 39 Gr. 1993). Nut Hustler does not explain why those
cases were excluded or how, if at all, their inclusion would have
affected the analogy it evidently clainms should be drawn from a
synthesis of Louisiana cases, each involving a decision of a
question of fact of reasonably anticipated use based on the
specific, unique evidentiary record of that particul ar case.
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County, Okl ahoma, 219 F.3d 450, 456 (5'" Cir. 2000), cert. denied,

121 S.Ct. 1734 (2001)).

Whet her the evidence presented at trial is sufficient to
create an issue of fact for the jury or will permt the court to
enter judgnment as a matter of law is governed by federal rather

than state | aw. Thrash v. State Farm Fire & Cas. Co., 992 F.2d

1354 (5'" Gir. 1993); Boeing Co. v. Shipman, 411 F.2d 365 (5" Cir.

1969) (en banc), overrul ed on ot her grounds by Gautreaux v. Scurl ock

Marine, Inc., 107 F.3d 331, 337 & 339 (5" Cir. 1997). This is the

majority rule of the federal circuits. 9A CHARLES A WRI GHT & ARTHUR
R MLLER, FEDERAL PRACTI CE AND PROCEDURE § 2525 (2d ed. 1994) (“WRGHT &
MLLER"); i1d. at 118 (Supp. 2001); 9 JAMEs W MxXRE ET AL., MXRE' S
FEDERAL PRACTICE 8§ 50.66 (3d ed. 1999). Mor eover, “[c]oncerning
matters covered by the Federal Rules of Cvil Procedure, . . . [i]t
is settled that if the Rule on point is consonant with the Rules
Enabling Act, 28 U.S.C. §8 2072, and the Constitution, the Federal

Rul e applies regardless of contrary state law.” Gasperini v. Ctr.

For Hunanities, Inc., 518 U S. 415, 428 n.7 (1996)(citing Hanna v.

Pluner, 380 U S. 460, 469-74 (1965); Burlington No. R Co. V.

Wods, 480 U. S. 1, 4-5 (1987)). See also Rosales v. Honda Mt or

Co., Ltd., 726 F.2d 259 (5'" Cir. 1984); Affholder, Inc. v. So.

Rock, Inc., 746 F.2d 305 (5" Cir. 1984). In the absence of Nut

Hustl er’ s denonstration of the invalidity of Federal Rule of G vil

Procedure 50, and our own inability to detect any, we concl ude that
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Rule 50 clearly applies to the present case for purposes of
determning whether a judgnent as a matter of |aw should be
granted. I1d.

Under Rule 50, a court may not render judgnent as a matter of
| aw unl ess a party has been fully heard on an i ssue and there is no
|l egal ly sufficient evidentiary basis for a reasonable jury to find
for that party on that issue. Fed. R CGv. P. 50(a); see also

Reeves v. Sanderson Plunbing Prods., Inc., 530 U S. 133, 149

(2000). In entertaining a Rule 50 notion for judgnent as a matter
of law the court nust review all of the evidence in the record

draw al | reasonabl e i nferences in favor of the nonnoving party, and
may not nmake credibility determ nations or weigh the evidence. 1d.

at 150 (citing Lytle v. Household Mg., Inc., 494 U S. 545, 554-55

(1990); cf. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 250-51,

254 (1986); Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475

U S 574, 587 (1986). “‘Credibility determ nations, the weighing
of the evidence, and the drawing of legitimte inferences fromthe
facts are jury functions, not those of a judge.’” Reeves, 530

U. S at 150-51 (quoting Liberty Lobby, 477 U.S. at 255). Although

the court nust reviewthe record as a whole, it nust disregard al

evidence favorable to the noving party that the jury is not
required to believe. 1d. at 151 (citing 9A WRIGHT & MLLER § 2529).
Thus, the court nust give credence to the evidence favoring the

nonnmovant as well as that “evidence supporting the noving party
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that i s uncontradi cted and uni npeached, at | east to the extent that
that evidence cones fromdisinterested witnesses.” 1d. (quoting
WRI GHT & MLLER § 2529).

D. There Was a Legally Sufficient Evidentiary Basis For
A Reasonable Jury to Find for M. Ellis on the |ssue of
Reasonably Antici pated Use; The District Court Correctly
Denied Nut Hustler’s Mtion for Judgnent as a Matter of
Law.

In denying Nut Hustler’s notion for a judgnent as a matter of
law, the district court stated:

In this case, there was sufficient evidence that Ellis
used the pecan harvester for the exact purpose for which
it was intended, gathering pecans. Further, there was
testinony that Ellis was i nspecting the machi ne when his
shirt becane twisted in the rotating machine. Such a use
is consistent with the purpose of the product.

(citing Kanpen v. Am |lsuzu Mtors, Inc., 157 F.3d 306, 309 (5"

Cr. 1998)(enbanc)(The LPLA's “objective inquiry requires us to
ascertain what uses of its product the manufacturer should have

reasonably expected at the tine of manufacture.”)).? After

BThis court in Kanpen expressed its view that the term
“reasonably antici pated use” may reasonably be interpreted at sone
| evel of generality:

[A] plaintiff may act in relation to a product in
such a way that, while it does not change the physical
stresses placed on a product, neverthel ess increases the
risk of injury associated wth the product. A
manufacturer is required to take these kinds of actions
by product wusers into account when designing and
providing warnings for its product. Surely the
manuf acturer, |Isuzu, was required to contenpl ate not only
the risks associated wth the proper physi cal
mani pul ati on of the jack, but also the risks associated
wth the purpose for which the jack would be enpl oyed
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review ng the record, we conclude that the district court correctly
anal yzed the evidence and applied Rule 50, not sinply for the
district court’s stated reasons, but also because of additiona

evidence in the record fromwhich the jury reasonably could have

(i.e., whether the jack woul d be used for changing tires
or instead as a support for repairs to the car's
undercarri age) .

Certainly |lines nust be drawn between t hose actions
of a plaintiff which will and will not constitute "use"
of a product: we would not say, for exanple, that the
brand of shirt Kanpen was wearing when he was craw ing
under the car should figure into his "use" of the jack.
| suzu was not required to anticipate whether potential
users of its jack would be wearing Polo, 1zod or J.C
Penney sportswear because those aspects of Kanpen's
behavi or have nothing to do with the risks contenpl ated
in designing ajack. But whether or not Kanpen was goi ng
to jack the car up and then craw under it bears directly
on the decisions |suzu nust nmake in designing a product
that is not unreasonably dangerous.

We t hus define Kanpen's "use" of the jack at a | evel
of generality that wll take into account the risks | suzu
must (or should) have reasonably contenplated when
designing the jack and providing warnings for its use.
Kanpen began using the jack when he el evated the car with
it. Wen Kanpen finished jacking the car up, however,
his use of the jack did not conclude. Thereafter, Kanpen
used the jack by relying on the jack to hold the car in
its elevated position. When Kanpen placed hinself
beneath the car, he was still using the jack: he was
relying on the jack to hold the car above his body.
There is no requirenent in the LPLA that "use"
necessarily involve a physical touching of the product.
"Handl i ng" does indeed seem to suggest sone physical
contact with the product, but we observe that "reasonably

anticipated use" is defined in terns of a "use or
handl i ng" of the product. See La.Rev.Stat.Ann. S
9: 2800. 53(7) (enphasi s added). The disjunctive inplies
that "use" need not always involve the physical

mani pul ati on of the product.

157 F.3d at 311-12.
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found that Nut Hustler should have reasonably expected or actually
did expect that an ordinary person operating the pecan harvester
woul d i nspect the harvester or walk between the tractor and the
harvester while the harvester nmachi nery was running.

For exanple, M. Ellis testified that in inspecting the
mal functioni ng pecan harvester he followed the procedure that he
had been taught by tw experienced pecan farners. He was
instructed to | eave the tractor notor running in neutral gear, with
the drive shaft engaged to the power take-off, while he inspected
the harvester. The purpose of |eaving the harvester operational
during the inspection was to distinguish working from non-worKking
parts, so as to facilitate identification of the part of the
harvester that was broken, stuck, or otherw se inpaired. The
plaintiff’s expert in agricultural machinery also testified that
this was the normal procedure for detecting the trouble with such
machinery in the field. He said that many problens could not be
detected unless the nmachine was activated. The jury reasonably
could have inferred that it would not have been practicable or
reasonably expected for a farmworker to haul the harvester to the
shop each tine it mal functioned wthout first performng a field
i nspection. Further, the jury reasonably could have found that the
manufacturer’s own expert agreed that M. Ellis’s use of the
harvester during his inspection of it was a reasonably anti ci pated

use.
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The jury also could have reasonably drawn the inference that
Nut Hustler actually anticipated or shoul d have expected that the
harvester’s users would leave it running while inspecting it for
probl ens because Nut Hustl er presented no evidence to the contrary.
Nut Hustler did not ask any of its w tnesses, which included its
owners, officers, and farm machi nery expert, whether the type of
operational field inspection conducted by Ellis was a use of the
product that the manufacturer should reasonably expect of an
ordinary person in the sane or simlar circunstances. Finally, the
jury reasonably could have inferred that M. Savage and M.
Goforth, Nut Hustler’s owners and operators, actually anticipated
or reasonably should have expected farm hands to wal k near the
tractor and the harvester while these nachi nes were operating in
idling node for inspections for the follow ng reasons: The
desi gner of the machinery had given them notice on the design
drawi ngs that they used in manufacturing the harvesters that a
shi el d shoul d be placed over the drive shaft at the point where M.
Ellis was pulled into it; M. Savage placed such a shield on al
harvesters made in the Cklahoma plant; M. Savage told M. Goforth
t hat he shoul d pl ace such shi el ds on the harvesters manufactured in
the Texas facility; and M. Savage and M. CGoforth attached sim| ar
shields in many places on the Nut Hustler harvesters other than on
the drive shaft to prevent farm workers from being injured by

movi ng parts. Also, M. Mayeaux testified that at the tine of Nut
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Hustl er’s manufacture of the pecan harvester the Anmerican Society
of Agricultural Engineers, the Society of Autonotive Engi neers, and
the Anerican National Standards Institute had generated standards
that required a shield to cover any protrudi ng object on a drive
shaft.

Nut Hustler’s principal argunent on appeal appears to be that
M. Ellis’s “leaving the nmachinery fully operational while he
wal ked around the harvester with | oose-fitting clothing to | ook for

a possible malfunction” was a “use” but not a “reasonably
antici pated use” of the product.® In its main argunent, however,
Nut Hustl| er does not directly address the evidence in attenpting to
expl ain why a reasonabl e jury could not have found for M. Ellis on

that issue. Instead, Nut Hustler presents an argunent based on a

conplex inexplicit analogy drawn from a detailed survey of

®Nut Hustler’'s brief is anbivalent, however. Wthin the space
of a single page, page 12, it concedes that “plaintiff’s ‘use’ of
t he pecan harvester was not sinply its depl oynent during the actual
harvesting of pecans,” but also included his inspection of the
harvester as descri bed above. Next, Nut Hustl er appears to concede
that “[bJased on the reasoning in Kanpen, the ‘reasonably
anticipated use’ of the machinery included plaintiff’s behavior
subsequent to the intitial stages of pecan-harvesting, when he
chose to trouble-shoot the machinery in its fully-operational
state[.]” (italics and bold in original). Finally, however, Nut
Hustler states that the “legal question is whether such a use can
be considered to be ‘reasonably anticipated use’ under the LPLA.”
Because Nut Hustler’s brief as a whol e does not evince an intention
to concede the reasonably anticipated use issue, we believe its
second statenent partially quoted above is either a msprint or an
i nadvertent m sstatenent. Thus, ultimately, we conclude that Nut
Hustler’s argunent is that M. EIlis’s inspection of the harvester
was a “use” but not a “reasonably anticipated use” of the nachine.
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Loui siana court opi nions containing factual findings for
manuf acturers on the reasonably anticipated use issue. I n Nut
Hustl er’s case sanple, however, the facts and circunstances, the
products, the product wuses, and the product wusers differ
considerably from those in the present case. Nevert hel ess, Nut
Hust |l er argues that these Loui siana court decisions, none of which
involved a pecan harvester, sonehow show that the jury was
unreasonable in finding for M. Ellis on the reasonably anti ci pated
use issue in the present case.

Nut Hustler asserts that “[t]he Louisiana deci sions over the
| ast ten years | eave no doubt that the answer to that question nust
be in the negative” and that “[t]here is a pattern in all of these
cases, and the pattern dictates the result in this case.” Thus,
there is an excluded mddle in Nut Hustler’s argunent. Nut Hustler
does not even attenpt to explain exactly how the w dely-varying
facts and circunstances of its sanple of cases denonstrate that no
reasonable jury could have found for M. Elis on the quite
di fferent anticipated use issue created by the unique
ci rcunst ances, product, and use in the present case.

More inportant, as indicated in our discussion of the
di stinction between interpretations of |aw and findings of fact in
Loui si ana cases, the findings of fact on the issue of reasonably
anticipated use in Nut Hustler’s case sanple do not constitute

creations or interpretations of Louisiana |law. Therefore, those
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factual findings are not binding on federal courts or juries in
diversity cases. Furthernore, as noted previously it has | ong been
settled in this circuit that a federal court nmay not base its
ruling upon a notion for judgnent as a matter of law (or, fornerly,
for a judgnent notw thstandi ng the verdict) upon findings of facts

in Louisiana cases in a diversity civil jury action. See Wight,

198 F.2d at 307-08; Mskell, 439 F.2d at 791; Shirey, 327 F.2d at

552 (5'" Cir. 1964); Inkenbrandt, 306 F.2d at 119; St. Paul Fire &

Marine Ins. Co., 302 F.2d at 328; Davis, 266 F.2d at 764; LaBuff,

126 F. Supp. at 763; Boeing, 411 F.2d at 379 n.4 (Rives, J.,
concurring).

Nut Hustler’s other argunment in support of its notion for
judgnent as a matter of lawis also without nerit; it alludes to
several different theories but fully devel ops none, perhaps because
they are not supported by the evidence and the applicable |aw
Essentially, Nut Hustler recounts evidence tending to showthat (1)
M. Spotsville had renoved and failed to replace sonme of the
original shields covering other noving parts (different fromthe
spinning drive shaft) of the pecan harvester, and (2) after the
original bolt in the drive shaft and several of its replacenents
had broken, M. Spotsville inserted a |onger bolt that protruded
further out of the drive shaft than the original bolt. Fromthis
prem se Nut Hustler leaps to the conclusion that “[t]he sumtotal

of all of the foregoing testinony, when conpared to the results in
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anal ogous cases, requires the conclusion that plaintiff was not
engaged in a ‘reasonably anticipated use’ of the product at the
time of this incident.”

This argunent seens to be an amal gam of Nut Hustler’s main
argunent based on factually “anal ogous” Loui si ana cases (di scussed
and rejected above), inpermssible attacks upon the verdict’s
finding that the product was unreasonably dangerous and a proxi mate
cause of the accident not chall enged on appeal, and the notion that
t he manufacturer reasonably should not have expected an ordinary
farmworker like M. Ellis to use the pecan harvester with a | ong
replacenent bolt inits drive shaft, a slightly different approach
from its earlier argunent that a field inspection during the
harvester’s dysfunctional operation was not reasonably expected.

Nut Hustler did not challenge the jury' s verdict that M.
Ellis’ s injury was proxi mately caused by Nut Hustler’s product that
was unreasonably dangerous in design or inits |ack of an adequate
war ni ng. Consequently, Nut Hustler’s second argunent is precl uded
insofar as it suggests that M. Spotsville' s negligence was the
sole proximate cause of the accident; or insofar as it suggests
t hat the product was not unreasonably dangerous at thetine it left
the control of the manufacturer but was rendered unreasonably
dangerous only because of an alteration or nodification of the
product that reasonably should not have been anticipated. These

argunents cannot be entertained for two reasons. First, they are
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outside the scope of Nut Hustler’s sole appeal fromthe denial of
judgnent as a matter of |aw based exclusively on the contention
that M. Ellis’s injury did not arise froma reasonably anti ci pated
use of the product. Second, they are inconsistent with the
unchal  enged jury verdicts that assigned only 30% of the fault to
M. Spotsville and that found that the pecan harvester was
unreasonably dangerous in its design or because of an inadequate
warning and that the unreasonably dangerous nature of the pecan
harvester was the cause of M. Ellis’ s accident.

Moreover, there was a legally sufficient basis for rejecting
Nut Hustler’s argunents and finding that M. Ellis’s injury arose
from a reasonably anticipated use of the pecan harvester. The
evidence is undisputed that the accident was not caused by the
m ssi ng original equi pnent shields but by the drive shaft whi ch was
uncovered or unshielded when it left the control of the
manuf acturer. The record contains evidence fromwhi ch a reasonabl e
jury could find that Nut Hustler’s owners actually or reasonably
shoul d have anticipated that farnmers woul d repl ace broken bolts in
the harvester’s drive shaft by using longer bolts if they did not
have bolts of the exact |length as the original bolts on hand. One
of Nut Hustler’s owners, M. Coforth, stated that replacing a

broken bolt on a harvester by “rigging” it with a larger bolt was

a typical farner deal”-one that was comon anong “all vyour

farmers.” There also was alegally sufficient basis for the jury’s
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finding that at the tinme the product l|eft the manufacturer’s
control there existed an effective alternative design, i.e., an
econom cal and feasible safety shield covering the open drive
shaft, that was capable of preventing M. Ellis’s injury regardl ess
of the length of the bolt in the drive shaft. Furthernore, there
was sufficient evidence fromwhich the jury reasonably could find
t hat because of the absence of a drive shaft safety shield, M.
Ellis’s jacket would have becone caught in the open drive shaft
even if the original bolt had not been replaced: there was
evidence that the original bolt was not flush with the shaft but
al so protruded, although to a |esser extent than the replacenent
bolt; and there was evidence from which a reasonable jury could
find that the spinning drive shaft, even if its surface had been
snoot h, would have been capable of catching and wapping a farm
wor ker’ s cl ot hi ng. There was legally sufficient evidence from
whi ch a reasonable jury could have concl uded that the breaking of
the original bolt in the drive shaft and its replacenent with the
nmore protrusive bolt was either a change arising fromordinary wear
and tear or a change that Nut Hustler should reasonably expect to
be nmde by an ordinary person in the sanme or simlar

ci rcunst ances. Y/ Finally, for all of the foregoing reasons,

YAs indicated above, M. Goforth, one of Nut Hustler’s owners,
gave testinony from which a reasonable jury could have concl uded
that the repl acenent of broken bolts in the harvester’s drive shaft
happened frequently, constituted changes “arising from ordinary
wear and tear,” and that the type of change effected by M.
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i ncludi ng the reasons given in our discussion concluding that the
type of field inspection used by M. Elis was a reasonably
expected use of the harvester, the evidence was |l egally sufficient
to support a finding that Nut Hustler reasonably should have
expected ordinary farmworkers to use the harvester with a | onger
bolt in the drive shaft in the circunstances presented by this
case.

Nut Hustler also argues that M. Ellis’s conduct in wearing a
| oose-fitting coat while inspecting the harvester was not
reasonably expected in connection wth his use of the machine
However, there was no evidence that the jacket was either unusual
apparel for a pecan farm worker or extrenely ill-fitted for M.
Ellis. M. Elis testified wthout contradiction that M.
Spotsville and M. Valle wore simlar jackets in the pecan
or char ds. No witness testified that the jacket was unusual or
unreasonably big or long for M. Ellis or his work. Pecans are
harvested in the fall and winter. The jury reasonably could have
found that Nut Hustler reasonably should have expected that farm
wor kers using the harvester to pick up pecans in February woul d
wear |ong, heavy jackets during their work on cold days. See

Johnston v. Hartford Ins. Co., 623 So. 2d 35, 36-37 (La.Ct. App. 1st

Spotsville was a “[r]easonably anticipated alteration or
nodi fication.” See La. Rev. Stat. § 9:2800.53(8). This finding
was al so supported by M. EIlis’s testinony that the drive shaft
bolt had broken and had been repl aced by M. Spotsville on a nunber
of occasi ons.
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Cr. 1993) (“[T]he manufacturer is obligated to anticipate the
envi ronnent in which the product will be used and to give notice of
the potential risks arising from|[reasonably anticipated] use in

the foreseeable environnent.”)(citing Bloxomv. Bloxom 512 So. 2d

839, 843 (La. 1987)).

Appl ying the standards dictated by Rule 50 and Reeves it is
apparent that Nut Hustler is not entitled to a judgnent as a matter
of law. After reviewng all of the evidence in the record, draw ng
all reasonable inferences in favor of the nonnoving party,
refraining from credibility determnations or weighing the
evi dence, and disregarding all evidence favorable to the noving
party that the jury was not required to believe, we conclude that
there was a legally sufficient evidentiary basis for a reasonable
jury to find for M. Ellis on the issue of reasonably anticipated

use.

1. Mtion For a New Tri al
The jury answered affirmatively interrogatory nunber three
(“Do you find froma preponderance of the evidence that Elton Ellis
was negligent in his use of the pecan harvester?”) and negatively
i nterrogatory nunber four (“Do you find froma preponderance of the
evidence that Elton Ellis’'[s] negligence was a cause of the
accident?”). Nut Hustler noved for a newtrial on these questions,

arguing that these answers are inconsistent and irreconcilable.
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The trial court rejected the argunent and the notion.
The trial court’s ruling on a notion for a new trial nust be
gi ven deference and will only be reversed if the trial court abused

its discretion. See Browni ng-Ferris Indus. of Vernont, Inc. v.

Kel co Disposal, Inc., 492 U. S. 257, 278 (1989); Smth v. Riceland

Foods, Inc., 151 F.3d 813, 821 (8" Cir. 1998) (“A district court

has discretion to decide whether a jury’'s findings on a verdict
form are inconplete, confusing, or inconsistent and whether to
resubmt the claim to the jury. The district judge, who has
observed the jury during the trial, prepared the special verdict
questions and explained themto the jury, is in the best position
to determne whether the answers reflect confusion or
uncertainty.”)(citations and quotations omtted); see also

Cantellops v. Al varo-Chapel, 234 F.3d 741, 744 (1%t Cr. 2000). W

conclude that the trial court’s ruling was not an abuse of its
deci si on.

“We are required under the Seventh Anmendnent to neke a
concerted effort to reconcil e apparent inconsistencies in answers

to special wverdicts if at all possible.” Atlantic & Qulf

Stevedores, Inc. v. Ellerman Lines Ltd., 369 U S. 355, 364 (1962);

Giffin, 471 F.2d 911, 915 (5" Cr. 1973). See also Watkins v.

Fi breboard Corp., 994 F.2d 253, 256 (5'" Gir. 1993), overruled on

ot her grounds by Wite v. Ginfas, 809 F.2d 1157, 1161 (5'" Cr.

1987); Davis v. W Cnty. Hosp., 755 F.2d 455, 465 (5" Cir. 1985);
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Crossland v. Canteen Corp., 711 F.2d 714, 725 (5" Gr. 1983);

Mercer v. Long Mg. N.C., Inc., 665 F.2d 61, 65 (5" Cr. 1982);

Wight v. Kroeger Corp., 422 F.2d 176, 178 (5" Cr. 1970).

Therefore, courts “nust attenpt to reconcile the jury’'s findings,
by exegesis, if necessary, before we are free to disregard the

jury’'s verdict and remand the case for newtrial.” @Gllick v. B &

ORR Co., 372 U. S 108, 119 (1963); Mercer, 665 F.2d at 65.

This court in Snyder v. Trepagnier, 142 F.3d 791, 800 (5" Cir

1998), set forth our test for whether seem ngly inconsistent jury
verdi cts may be reconciled as foll ows:

In reviewing jury answers to special verdicts, we nust
make a “concerted effort to reconcile apparent
i nconsistencies . . . if at all possible.” Al verez v. J.
Ray McDernmott & Co., 674 F.2d 1037, 1040 (5'" Gir. 1982).
We nust ask whether "the answers nmay fairly be said to
represent a l ogical and probabl e deci sion on the rel evant
i ssues as submtted, even though the formof the i ssue or
alternative sel ective answers prescribed by the judge may
have been the likely cause of the difficulty and | argely

produced the apparent conflict.” Giffin v. Matherne,
471 F.2d 911, 915 (5" Cir. 1973). Only if there is no
view of the case that wll nmake the jury s answers
consistent may we set aside its decision. |d.

I n consi deri ng whet her the seem ngly i nconsi stent verdi cts may
be reconciled, the court nust view the evidence in the |ight nobst
favorable to wupholding the jury's decision by a finding of

consistency. See Hiltgen v. Sunrall, 47 F.3d 695, 701 (5" Cr

1995). Additionally, the special verdicts “nust be construed in
i ght of the surrounding circunstances” of the case. Kroeger, 422

F.2d at 178; Davis, 755 F.2d 465.
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For exanple, in Hltgen, 47 F.3d at 698-703, the jury returned
separate special verdicts finding that the plaintiff’s deceased
husband had been negligent but that his negligence was not the
| egal cause of his injuries. W found no abuse of discretion in
the trial court’s entry of judgnment in favor of the plaintiff
because the evidence presented to the jury, when viewed in the
Iight nost favorable to finding consistency between the verdicts,
supported the reconciliation of the jury's findings. 1d. at 701-
703. The evidence showed that when his van rear-ended a tractor
trailer, the decedent was traveling at night on an interstate
hi ghway at sixty-five mles per hour with only one functioning
headl i ght . Wil e reasonable jurors would certainly find that
driving at night with one headlight is negligent, the jury also
heard evidence that the defendant tractor-trailer driver had just
pulled onto the interstate fromthe shoul der and was traveling at
twenty to twenty-five mles per hour, with no lights on, when the
acci dent occurred. On the basis of that evidence, we decided,
reasonable jurors could also conclude that it was solely the
def endant’ s negligence that caused the accident.

In M. Ellis’s case the jury was presented with evidence that
he had consuned al cohol before he began operating the harvester on
the day of the accident. The jury’'s verdict finding himnegligent
may be reasonably interpreted as reflecting that his consunpti on of

al cohol before operating farm nmachi nery was a form of negligence.
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However, when viewed in the light nost favorable to uphol ding the
judgnent by reconciling the verdicts, the jury reasonably could
have concl uded that although Ellis may have been negligent in this
respect, the anmount of his consunption had not been sufficient to
be a likely cause of his accident. Therefore, the jury s “answers
may fairly be said to represent a | ogi cal and probabl e deci si on on
the rel evant issues as submtted, even though the formof the issue
or alternative selective answers prescribed by the judge may have
been the likely cause of the difficulty and |argely produced the
apparent conflict.” Alverez, 674 F.2d at 1040.
W nust be especially careful when reviewing the

sufficiency of the evidence where the party seeking
relief, the defendant[] in this case, had the burden of

proof on the issue in question. W reiterate that
def endants had the burden of establishing that [EIlis]’s
negl i gence was a proximate cause of the . . . accident.

Al t hough we nust uphold the jury's findings that [Ellis]
acted negligently, we cannot say that the defendant]]
presented such proof that a reasonable jury could only
conclude that [EIlis]’s negligence was a factual and

| egal cause of the accident. Therefore, we hold that the

jury’s findings regarding negligence and proxinate

causation are supported by legally sufficient evidence.
Hiltgen, 47 F.3d at 703 (citations omtted).

The foregoing reconciliation of the jury's verdicts is
consistent with Louisiana |law. Under Louisiana Cvil Code article
2323, juries are asked to allocate fault anong the parties
responsible for the plaintiff’s injury. To be attributed “fault”
under Louisiana law, (1) one nust have taken action that falls

below the standard of care for a reasonable person under the
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circunst ances, and (2) one’s substandard conduct nust have caused
the injury. See La. Cv. Code art. 2323 (requiring the trier of
fact to allocate fault to a person only if he caused or contri buted
to the injury); La. Code Civ. P. art. 1812(C) (sanme). In common
vernacul ar, one’'s “substandard conduct” is often referred to as
“negligence,” even when that conduct does not cause injury such

that the law attributes fault to the actor. See Turner v. Parish

of Jefferson, 721  So. 2d 64, 67 (La.Ct. App. 5th  Cir.

1998) (“La.C.C.P. Art. 1812(C) directs the jury to attribute a
percentage of fault to a party only after it has determ ned that
such party is negligent and that this negligence was a . . . cause
of the accident.”); see also FrRaNK L. MARAIST & THovAas C. GALLI GaN,
LousiANA TORT LAw 8 3.1 (1% ed. 1993) (“Frequently . . . the term
‘negligence’ is used to describe careless conduct (duty and
breach); thus, it sonmetines is said that a defendant, although
negligent, is not |iable, because . . . <causation . . . 1is
lacking.”). Thus, Louisiana law permts a jury to find a party
negligent but also find that his negligence was not a | egal cause
of the accident. Furthernore, the formof the verdict clearly left
open this possibility, and Nut Hustler did not object to it during
the trial

I n conclusion, because it is possible to reconcile the jury’'s
speci al verdicts, the district court did not abuse its discretion

in denying Nut Hustler’s notion for newtrial and entering judgnent
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on the jury’s verdict. Atlantic & GQulf Stevedores, 369 U S. at

364; Gllick, 372 U S at 119.
Concl usi on
For the reasons assigned, the judgnment of the district court

i s AFFI RMVED.
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