UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-30849

W LBERT RI DEAU,

Peti ti oner- Appel | ant,

VERSUS

JOHN P. WHI TLEY,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana

Decenber 22, 2000
Before DAVIS, SMTH, and DENNIS, C rcuit Judges.

DENNI'S, G rcuit Judge:

In this federal habeas corpus case, the petitioner clains that
he was the victim of racial discrimnation in violation of the
Equal Protection C ause of the Fourteenth Anmendnent, in the
sel ection of the Louisiana grand jury that indicted himfor nurder.

| .

The petitioner, Wl bert R deau, was indicted on March 1, 1961,

for the capital murder of Julia Ferguson, a bank enployee, on

February 16, 1961, in Cal casieu Parish, Louisiana. After his arned



robbery of a bank in the city of Lake Charles, Ri deau forced the
victim and two other bank enployees to acconpany him in the
victims car to an uninhabited area outside the city. There he
shot the three bank enpl oyees and stabbed the victimto death. The

ot her two bank enpl oyees survived. State v. Rideau, 137 So. 2d

283, 286 (1962) (Rideau I).

Ri deau was arrested on the evening of February 16, 1961, and
confined in the Calcasieu Parish jail in Lake Charles. On the
night of his arrest he made detailed oral and witten confessions
to the crimes. The next norning a sound filmwas nade of R deau,
in the custody of state police officers, personally confessing to
the crinme in answer to leading questions by the Sheriff of
Cal casi eu Pari sh. The film was broadcast on the Lake Charles
television station KPLC-TV on February 17, 18, and 19, 1961.

Ri deau v. lLouisiana, 373 U S. 723, 724-25 (1963); see also id. at

728 (Cark, J., dissenting).

After his notion for a change of venue was deni ed, Ri deau was
convicted of capital nmurder, La. RS. 8§ 14:30, by a jury and
sentenced to death in the Fourteenth Judicial District Court,
Pari sh of Cal casi eu. On direct appeal to the Louisiana Suprene
Court, the conviction and sentence were affirned. Rideau |

The United States Suprene Court granted certiorari and

reversed R deau’s conviction and sentence. Ri deau v. Loui si ana,

373 U.S. 723 (1963). The court held “that it was a denial of due



process of law to refuse the request for a change of venue, after
t he peopl e of Cal casieu Parish had been exposed repeatedly and in
depth to the spectacl e of Ri deau personally confessing in detail to
the crimes with which he was |ater to be charged.” 1d. at 726
Upon remand of the case to the state Fourteenth Judici al
District Court in Calcasieu Parish, the district attorney noved t he
trial court to order R deau to show cause why a change of venue
shoul d not be nade to a Parish outside the range of KPLC-TV in Lake
Charles. Rideau joined in the notion. The state district court
denied the notion, but the Louisiana Suprene Court reversed,
granted the notion, and ordered the trial judge to grant a change

of venue. State v. Rideau, 165 So. 2d 282 (La. 1964).

Venue was changed to the Nineteenth Judicial D strict Court
for the Parish of East Baton Rouge. Prior to trial R deau, who is
an African-Anmerican, noved to quash his 1961 indictnent by the
Cal casieu Parish grand jury on the ground that there had been a
systemati c exclusion, through a token inclusion, of black jurors
fromthe grand jury. After an evidentiary hearing, his notion was
denied. R deau was convicted by a jury of capital nmurder in East
Bat on Rouge Parish, La. R S. 8§ 14:30, and sentenced to death. The
Loui siana Suprene Court affirnmed the conviction and sentence.

State v. Rideau, 193 So. 2d 264 (La. 1967) (Rideau Il). The court

held that R deau had failed to establish discrimnation or any

inpropriety inthe formation of the jury bodies. The United States



Suprene Court denied certiorari. R deau v. Louisiana, 389 U S. 861

(1967). Racially discrimnatory grand jury selection was one of
the many errors unsuccessfully urged in R deau's petition for
certiorari.

In 1967, Ri deau petitioned the United States District Court
for the Eastern District of Louisiana for a wit of habeas corpus.
Among nunerous grounds, Rideau urged the issue of racial
discrimnation in the formation of the grand jury. However, all
those issues were pretermtted when the State conceded that
reversal of Rideau’ s conviction and sentence was required by the

recent decision of Wtherspoon v. Illinois, 391 US. 510 (1968)

(holding a death sentence invalid when jurors were excluded for
cause because of gener al objections to death penalty).
Accordingly, the federal district court, on May 12, 1969, vacated
Ri deau’ s convi ction and death sentence, reserving the State’ s ri ght
to re-try petitioner within a reasonable tinme in accordance wth
law. S.J.T. Ill, at 16-17.1

Prior to his retrial, R deau again noved the N neteenth
Judicial District Court in East Baton Rouge Parish to quash his

1961 indictnment by the Calcasieu Parish grand jury because of

! To distinguish between the records in the trials and
proceedi ngs involved in this appeal, we cite the records in the
state jury trials and the federal habeas proceedings as foll ows:
first, second, and third state jury trial records as “S.J.T. |, II,

and 111”; the federal district court’s habeas proceeding record on
the instant petition as “F.H P.” A copy of the federal district
court’s grant of habeas relief in 1969 is filed in S.J.T. Ill, at
16-17.



racial discrimnation in selection of jury venires and their
failure to represent a cross-section of the conmunity. After an
evidentiary hearing, R deau’'s notions were denied. Ri deau was
convi cted by an East Baton Rouge Parish jury of capital nurder and
sentenced to death.

On appeal to the Louisiana Suprene Court, R deau argued
nunmerous bills of exception, including an objectionto the district
court’s denial of his notion to quash his indictnent. The court
rejected all of Rideau’s bills as being without nerit and affirned

his conviction. State v. Rideau, 278 So. 2d 100, 103-06 (La. 1973)

(Rideau 111). But the court concluded that, in light of the

United States Suprene Court’s decision in Furman v. GCeorgia, 408

U S 238 (1972), R deau’'s death sentence could not be affirned.
Therefore, the Louisiana Suprenme Court annulled R deau s death
sentence and ordered the trial court to sentence him to life

i npri sonnent . Rideau |11, 278 So. 2d at 106. Ri deau’ s counse

advised him that nothing further could be done for himin the
courts and, therefore, did not petition the United States Suprene
Court for certiorari.

Rideau filed this petition for federal habeas corpus on July

27, 1994,2 alleging that his indictnent and conviction were

2 Because Rideau’s petition was filed before the April 26
1996, effective date of the Antiterrorism and Effective Death
Penalty Act (AEDPA), its provisions anending the habeas corpus
statute do not apply here. Lindh v. Miurphy, 521 U S. 320, 326-27
(1997).




unl awf ul I y obt ai ned by an unconstitutionally inpanel ed grand jury.
The State noved for dismssal of Rideau’s petition as untinely
under Rule 9(a) of the rul es governing habeas corpus procedure. A
federal magistrate judge recommended that the federal district
court deny the State’s di sm ssal notion and grant Ri deau’s petition
for a wit of habeas corpus. After an evidentiary hearing,
however, the federal district court denied R deau s petition and
granted the State’s Rule 9(a) notion. The court concluded that
Ri deau had not proved that his “totally unreasonabl e” del ay had not
prejudiced the State’s interests. Alternatively, the court denied
Ri deau’ s petition onits nmerits for failure to rebut wth clear and
convincing evidence the presunption that the state court’s
deci sions were correct. Rideau appeal ed.
.

First, we nust decide whether the district court correctly
di sm ssed Rideau’ s petition for a wit of habeas corpus as untinely
under Rule 9(a) of the Rules Governing Section 2254 Cases (“Section
2254 Rules”). Rules Governing Section 2254 Cases in the United

States District Courts, R 9(a), 28 U S.C. foll. § 2254.3

3 We reviewthe grant of a Rule 9(a) dism ssal under the sane
standard of review we enploy for the grant of summary judgnent.
McDonnell v. Estelle, 666 F.2d 246, 250 (5" Gir. 1982). Therefore,
we enpl oy a de novo review, judging the propriety of the Rule 9(a)
di sm ssal under the same standard a district court shoul d use: “al

reasonabl e doubts nust be resolved in favor of [Rideau]. |If there
are unresol ved factual issues, the notion nust be denied. |f there
are no factual issues to be resol ved, the court nust deci de whet her
[the State] is entitled to judgnent as a matter of law.” 1d.; see

al so 17A CHARLES ALAN WRIGHT, ARTHUR R M LLER & EDWARD H. COOPER, FEDERAL

6



A
Rul e 9(a) of the Section 2254 Rules allows for the di sm ssal
of habeas petitions that are filed in a delayed manner under
[imted circunstances:
A petition may be dismssed if it appears that the state of
whi ch the respondent is an officer has been prejudiced inits
ability to respond to the petition by delay in its filing
unless the petitioner shows that it is based on grounds of
which he could not have had know edge by the exercise of
reasonabl e diligence before the circunstances prejudicial to
the state occurred.
28 U.S.C. foll. 8 2254 (2000).*
The State bears a heavy burden under Rule 9(a) to “(1) nmake a
particul ari zed showi ng of prejudice, (2) show that the prejudice
was caused by the petitioner having filed a |l ate petition, and (3)

show that the petitioner has not acted with reasonabl e diligence as

a mtter of law.” Walters v. Scott, 21 F.3d 683, 686-87 (5" Cr.

PRACTI CE AND PROCEDURE 8§ 4268. 2 at 504-05 (2d ed. 1988).

“1nits original formas proposed by the Suprene Court, the
rule woul d have included a provision creating a presunption that
the State was prejudiced by delays of nore than five years.
However, the House Judiciary Commttee struck that provision from
the rul e passed by Congress, stating that “it is unsound policy to
require the defendant to overcone a presunption of prejudice.”
H R Rep. No. 1471, 94'" Cong., 2d Sess. 5, reprinted in 1976
US CC A N 2478, 2481; see also Wse v. Arnontrout, 952 F. 2d 221,
223 & n.5 (8" Cir. 1991) (collecting cases fromthe 5'", 10'" and
11th circuits rejecting the notion that the original formulation of
the proposed rule created a presunption that extraordinarily | ong
del ays created prejudice as a matter of law); Strahan v. Bl ackburn,
750 F. 2d 438, 441 (5'" Gr. 1985) (observing that the effect of such

a provision—-in creating a statute of I|imtations for habeas
petitions—is arguably prohibited by the Constitution’ s nandate
agai nst suspension of the habeas wit (citing U S. ConsT. art. |, 8§

9, cl. 2)); Marks v. Estelle, 691 F.2d 730, 732 n.3 (5" Cir. 1982);
McDonnel I, 666 F.2d at 251.




1994); see also Strahan, 750 F.2d at 441 (5'" Gir. 1985). The State

must make a particul ari zed show ng of prejudice to its ability to
respond to the habeas petition. Wlters, 21 F.3d at 687; see al so
Strahan, 750 F.2d at 441. Mere passage of tinme alone is never
sufficient to constitute prejudice. Wilters, 21 F.3d at 687; see

also Strahan, 750 F.2d at 441; MDonnell, 666 F.2d at 251; see,

€.q., Bedford v. Attorney General of Al abama, 934 F.2d 295, 299-300

(12" Cir. 1991) (refusing to grant Rule 9(a) disn ssal where The
State did not show particularized prejudice from 19-year delay
between finality of conviction and commencenent of any post-

conviction relief efforts); Canpas v. Zimmernan, 876 F.2d 318, 324

(3d Cir. 1989) (sanme, regarding a 17-year del ay between conviction

and filing for federal habeas relief); Hannon v. Maschner, 845 F. 2d

1553, 1557 (10'" Cir. 1988) (sanme, regardi ng a 25-year del ay bet ween
finality of conviction and filing for federal habeas relief);

Buchanon v. Mntzes, 734 F.2d 274, 281-82 (6'" Cir. 1984) (sane,

regardi ng a 23-year del ay between conviction and filing for federal

habeas relief); Sutton v. Lash, 576 F.2d 738, 744 (7" Cir. 1978)

(same, regarding 21-year delay between finality of conviction and

filing for federal habeas relief); Hairston v. Cox, 459 F.2d 1382,

1386 (4" Cir. 1972) (refusing to grant dism ssal on theory of
| aches, which Rule 9(a) subsequently codified, regarding 26-year
del ay between finality of conviction and filing for federal habeas

relief); Ham lton v. Watkins, 436 F.2d 1323, 1326 (5'" Cr. 1970)




(same, regarding a 38-year del ay between conviction and filing for

federal habeas relief); Hawkins v. Bennett, 423 F.2d 948, 951 (8"

Cr. 1970) (sanme, regarding 42-year delay between finality of
conviction and filing for federal habeas relief). Prejudice to the

State’s ability toretry or reconvict the petitioner is irrelevant.

Walters, 21 F.3d at 687 (citing Vasquez v. Hillery, 474 U S. 254,
264-65 (1986); 17A WRIGHT, M LLER & COOPER, FEDERAL PRACTI CE AND PROCEDURE
8§ 4268.2 (2d ed. 1988) (first edition to sanme effect quoted with
approval in Strahan, 750 F.2d at 441)).

“[L] apses of tine that affect the state’s ability, but that do
not make it ‘virtually inpossible’ for the state to respond, [do
not] require dismssal.” 2 JAVES S. LIEBWAN & RANDY HERTZ, FEDERAL HABEAS
CorRPUS PRACTI CE AND PROCEDURE 8§ 24.3 at 928-29 (3d ed. 1998) (citing,

inter alia, Baxter v. Estelle, 614 F.2d 1030, 1035 (5'" Cir. 1980);

Strahan, 750 F.2d at 443-44:; Gltieri v. Wainwight, 582 F.2d 348,

357 n. 20, 358 (5" Cir. 1978) (en banc) (dicta)). “Accordingly, as
to cl ai ns based on i n-court proceedi ngs or ones that otherw se were
recorded, the state generally nust show both that the transcript is
unavail abl e and that participants in the proceedi ng—t he presiding
j udge, court reporter, prosecutor, petitioner’'s trial attorney, |aw
enforcement officials, and the |ike—are unavailable or unable to
remenber the critical events.” 1d. at 929 (enphasis in original)
(comparing Walters, 21 F.3d at 687-89, Bedford, 934 F.2d at 299-

300, and Smith v. Duckworth, 910 F.2d 1492, 1495 (7" Cir. 1990),




with Walton v. Attorney General, 986 F.2d 472, 476 (11'" Gir. 1993);

and citing generally Harris v. Pulley, 885 F.2d 1354, 1365-67 (9'"

Cir. 1989), and Strahan, 750 F.2d at 441 n.4). “To determ ne
whet her this burden is nmet, the court generally nust conduct a
hearing on the question and mnake specific findings as to
prejudice.” 1d. at 929-30 (citing Walters, 21 F. 3d at 687 (finding
State’s claim of wtness’s nenory loss insufficient to prove
prejudice without a hearing to determ ne the precise extent of

Wi tness’s recoll ection); Hannon, 845 F.2d at 1556 n.6; Law ence V.

Jones, 837 F.2d 1572, 1574-75 (11" CGir. 1988) (finding that,
because the State was required to show “that the prejudice would
not have resulted had the wit been filed at an earlier tine, [t]he
district court needs to determne when the prejudicial deaths
occurred and any other circunstances that would show t hat Al abama
woul d have been in a position to show the facts surrounding [the
petitioner’s] conviction had he only brought his claimearlier”
(citation omtted); MDonnell, 666 F.2d at 254-55).

If the State nmakes its prima facie show ng of prejudice, then
the burden shifts to the petitioner, who nust show either (1) that
the State’s showing of prejudice is false, or (2) that the del ay
resulted fromgrounds that the petitioner could not have known of
t hrough reasonable diligence prior to the occurrence of the
prejudicial circunstances. Walters, 21 F.3d at 687; see also

Strahan, 750 F.2d at 441.

10



Rule 9(a) codifies the application of the equitable doctrine
of laches to habeas corpus petitions. Walters, 21 F.3d at 686
(citing Strahan, 750 F.2d at 440). “The application of Rule 9(a)
must be carefully limted to avoid abrogating the purpose of the
writ of habeas corpus.” |[d. (citing McDonnell, 666 F.2d at 251
Hannon, 845 F.2d at 1557).

B.

Ri deau’ s habeas claim asserting that the Calcasieu Parish
grand jury that indicted hi mwas unconstitutionally fornmed through
racially discrimnatory sel ection procedures, is based primarily on
the transcripts of the two pretrial evidentiary hearings held in
the East Baton Parish state court on his notions to quash the
Cal casieu Parish grand jury indictnment and grand jury bodies. The
transcript of the first hearing on Novenber 5, 1964, was introduced
as evidence in the second hearing on Decenber 15, 1969. Both have
been made part of the record of this appeal.

Acton Hillebrandt was elected Cerk of Court of Calcasieu
Parish in 1948 and, as such, served as an ex-officio nmenber of its
jury comm ssion. As he was still in office during both evidentiary
hearings, he was called at each proceeding to testify as to the
jury comm ssion’s procedures used to select the Calcasieu jury
bodi es. At the first evidentiary hearing, M. Hillebrandt
testified that he had attended every neeting of the jury comm ssion

except possibly one since 1948. He testified that the comm ssion

11



obtai ned the names, race, and other data regarding prospective
jurors fromthe parish registrar of voters and other sources. The
comm ssion prepared an identification card for each potenti al
venire person showing his or her race and other information.
During his testinony, M. Hillebrandt examned one of the
identification cards and affirmed that it indicated the race of the
venire nmenber. The comm ssion, consisting of M. Hillebrandt and
five other comm ssioners appointed by the court, all of whom were
white nen, net together and selected the nanes fromthe cards to
make up a general venire list of 300 people. The conm ssion
sel ected twenty people fromthe general venire to formthe grand
jury venire. They “pick[ed] any nane that they thought woul d be a
good grand juror . . . |evelheaded.” They did not select the
jurors by lot or randomy. M. Hillebrandt testified that, as a
rul e, he sel ected peopl e based on their occupations or his personal
know edge of them He stated that he nmade it a point to put a
“menber of the colored race” on every grand jury that he drew. He
testified that, because a conviction had been reversed “nmany years

before” Rideau’s grand jury was selected, the conm ssioners “all
knew t hat they m ght as well be sure there was sone Negroes in the
panel [.]"” On the other hand, M. Hillebrandt testified that a
person’s race would not qualify or disqualify himfrom serving on

either the grand or general jury venire. |In response to a question

by the State’'s attorney, M. Hillebrandt agreed that the practice

12



and procedure that the comm ssion followed in connection with the
grand jury venire in Rideau’ s case was “one of |ong standi ng and of
| ong vintage.” He added that, when the grand jury venire was
selected, “we had no idea what would cone before it, Ri deau or
who.” M. Hillebrandt also testified that grand jury forenmen were
selected fromthe grand jury venire by the presiding judge, and
that to his knowl edge no nenber of the “colored race” had ever
served as foreman. He stated that, fromthe nanes of the venire
menbers on the grand jury venire list, he could tell that at |east
one of the twenty venire persons in R deau’s case was black and
that sixteen were white. Rideau’ s attorney subsequently introduced
the jury comm ssion’s identification cards for the three renaining
grand jury venire nenbers, indicating that those three venire
menbers were white, along with an affidavit by M. H |l ebrandt
verifying the authenticity of the cards and expl aining the raci al
codi ng contai ned on them

In addition, R deau introduced as evidence two of the
identification cards used by the comm ssion in draw ng general and
grand jury venires, show ng how the cards indi cated each potenti al
venire nmenber’'s race with either a “W or an “N'; the 1960 U S
Census results for Calcasieu Parish indicating that 18.5% of the
Parish’s mal e popul ati on over the age of 21 was African- Aneri can;
and an affidavit by the Calcasieu Parish Registrar of Voters

provi ding a breakdown of registered voters by race, show ng that

13



approxi mately 16%of the registered voters were African-Anericans.

At the second evidentiary hearing, M. Hillebrandt gave a
simlar description of the jury comm sssion’ s procedures. He
admtted that neither he nor any other conmssioner, to his
know edge, had ever made a conscious effort to discover or solicit
potential jurors from the black comunity. M. Hillebrandt
testified that, after the 300 general venire nenbers were sel ected,
their identification cards were placed in a netal container, and
names were drawn therefromto select the twenty-person grand jury
venire. M. Hllebrandt testified that “usually you couldn’t help
but be” conscious of the race of the individuals in selecting the
grand jury venire because the cards bore either a “W or an “N' to
denote race. Ri deau also introduced as evidence four of the
original twenty race-coded cards from which the jury venire was
selected, the 1960 Census information, the voter registrar’s
affidavit, and the transcript of the 1964 evidentiary hearing.

In overruling Rideau’s notion to quash after each hearing, the
state trial court assigned differing reasons. After the first
hearing, the court concluded that the conm ssioners properly took
into account the race of potential venire persons to determ ne
whet her they were of good character and standing; that the
comm ssion’s access to this information was not inproper because
there was no show ng of purposeful exclusion or inclusion on the

basis of race; and that the conm ssioners had no duty to go out and

14



investigate 300 people. After the second hearing the court
overruled the notion to quash because “the authority to that by
whi ch | am bound, whether | agree or disagree, is the Banks case
wherein the Suprene Court had before it these sane principles.”®

In appealing his third conviction to the Louisiana Suprene
Court, Rideau again argued, anong nunerous other issues, that the
trial court commtted reversible error in denying his notion to
gquash the Cal casi eu Parish grand jury bodi es and i ndi ct nent because
of racial discrimnation in the bodies’ conposition. 1In rejecting
this argunent, the Louisiana Suprene Court stated:

The majority of the contentions rai sed by defense counsel

inthis bill of exceptions were presented on appeal and
considered by us in [Rideau Il]. In deciding adversely

to def endant, we st ated:

Fairness in the formati on of the jury bodies
is a fundanental requirenent, |ong recognized
by this Court. . . . Both the state and
federal constitutions require that jury bodies
be sel ected wi thout discrimnation because of
race. A planned limtation of the nunber of
negroes selected to serve on the grand jury
i nposed on the basis of race is prohibited.

> W have been unable to find the “Banks case,” upon which the

state trial court relied without citation. It is possible that the
court was referring to the simlarly named rel evant case of Eubanks
v. Louisiana, 356 U S 584 (1958). If so, the court msread

Eubanks, which held that “a crim nal defendant is denied the equal
protection of the | aws guaranteed by the Fourteenth Anendnent if he
is indicted by a grand jury or tried by a petit jury from which
menbers of his race have been excluded because of their race[,]”
and concluded “that the uniform and | ong-continued excl usion of
Negroes fromgrand juries shown by this record cannot be attri buted
to chance, to accident, or to the fact that no sufficiently
qual i fi ed Negroes have ever been included inthe lists submttedto
the various local judges.” 1d. at 585, 587.

15



The question of whether racial or other
discrimnation has been practiced in the
formation of the jury bodies is one of fact.

: The burden of establishing such
di scrimnation rests upon the def endant.

The Jury Comm ssion of Calcasieu Parish
selected the list of Gand Jurors on January
5, 1961, before the commi ssion of the crine
charged. Cearly, therefore, no action of the
jury officials could have been designed to
prej udi ce the defendant.

Qut of an abundance of caution, we have studied this
bill and find that defendant has not shown that he
suffered any prejudice from the venire selection in
Cal casieu Parish. . . .Purposeful discrimnation may not
be assuned or nerely asserted, it nust be proved. A
def endant who clainms discrimnation has the burden of
establishing that such was the fact. The nere
establ i shnent of disparity between the nunber of Negroes
on a venire |list and the nunber of whites does not nake
a prima facie case of discrimnation which nust stand
where not rebutted by the State.

State v. Rideau, 278 So. 2d 100, 103-04 (La. 1973) (Rideau I11)

(citations omtted).®
The federal habeas district court, in granting the Rule 9(a)
dism ssal, held that the State had nade a “particul ari zed” show ng

of prejudice by alleging that the venire identification card

6 But see id. at 107-08 (Barham J. dissenting) (“It cannot be
seriously contended that this defendant failed to nmake out a prim
faci e case of purposeful racial discrimnation in the selection of
the grand jury venire. He has established that only 5 per cent of
the grand jury venire was bl ack, while the popul ati on of Cal casieu
Parish 21 years or older was 25 per cent black. That grand jury
venire was selected, not at random but with the comm ssioners’
full know edge of the race of each person selected. But here, as
in Alexander, it is not necessary that we ‘rest our concl usion that
petitioner has denonstrated a prima facie case of invidious racial
discrimnation on statistical inprobability alone, for the
sel ection procedures thenselves were not racially neutral.’”
(citing Alexander v. Louisiana, 405 U S 625 (1972); Wiitus V.
CGeorgia, 385 U S. 545 (1967)).

16



exhibits were mssing and that M. Hillebrandt, the other jury
comm ssioners, and the presiding judges were unavailable as
W tnesses. After citing these factors, the court stated:

The big issue is whether or not the court believes that the

def endants, the state of Louisiana, has nade a particul ari zed

showi ng of prejudice. And | think they have. | think to have
soneone wait as long as M. R deau has waited, and we are now

approaching the year 2000, and this crinme occurred in 1961,

with the final judgnment in this case being in 1973, the court

finds that this is atotally unreasonable tine as a matter of
law for the defendant to wait to raise this issue[.]
Hence, the federal district court did not make specific findings as
to the particular ways in which the State had been prejudiced in
its ability to respond to the petition by the unavailability of the
W tnesses or the venire identification card exhibits.
C.

It is apparent that the State failed to neet its heavy burden
of (1) making a particul arized showing that it has been prejudiced
in its ability to respond to the petition; or, (2) assumng
arguendo that prejudice exists, showng that that prejudice was
caused by Rideau’ s having filed a del ayed petition. Therefore, we
need not reach (3) the issue of whether the petitioner has not
acted with reasonable diligence as a matter of | aw

(1)

The State clains that it has been prejudiced inits ability to

respond to the petition because Acton Hillebrandt, the other

menbers of the jury comm ssion, and the two state trial judges are

either too elderly to recall specific details, deceased, or are at

17



unknown | ocations. To neet its burden of making a particul ari zed
show ng of prejudice, however, the State nmay not nerely allege
prejudicial facts, but nmust offer concrete proof of the

all egations. Wse, 952 F. 2d at 223; accord Marks, 691 F. 2d at 732,

734; Paprskar v. Estelle, 612 F.2d 1003, 1008 (5'" Cir. 1980); see

also Jackson v. Estelle, 570 F.2d 546, 547 (5" Gr. 1978)
(“[P]roblens of proof attendant to clains regardi ng events which
occurred over 30 years ago . . . ‘alone [are] no bar to federa

habeas relief’” (quoting Ham lton v. Watkins, 436 F.2d 1323, 1326

(5" Cir. 1970))); Hudson v. Al abama, 493 F.2d 171, 173 (5" Cir.

1974) (holding that there is no prejudice if crucial facts are not

in doubt); see generally, LIEBWN & HERTZ, supra, 8 24.3 at 927 n.3

(citing and quoting foregoing authorities).

The State all eged but did not present concrete proof that M.
Hi | | ebrandt was physically or nentally unable to testify regarding
t he Cal casi eu Parish grand jury sel ection procedures. Further, the
State has not alleged the factual substance of such testinony by
M. Hllebrandt or even alleged that it would differ from the
transcripts of his testinony at the two state court evidentiary

heari ngs. See Walters, 21 F.3d at 688 (noting that, “[i]f the

state wishes to establish prejudice from the death of the court
reporter and the unavailability of the court reporter’s records, it
must also establish that the substance of those records is

unavai l able from other sources. This the state has not done.”);
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McDonnel I, 666 F.2d at 253 (“[P]rejudice resulting fromthe judge’s
death occurs only if there are no other sources from which the
state can obtain the requisite information to counter the
petitioner’s claim”).

At the evidentiary hearing in the federal district court in
the present case, the parties stipulated that four of the jury
comm ssioners and one of the state court judges were deceased as of
January 1999. However, the State has not alleged or proved with
concrete evidence the date upon which each of the wi tnesses di ed or
becane unavailable, the date upon which Rideau’s delay becane
unr easonabl e, or the substance of each witness’s testinony that has
been lost during the specific period of R deau s allegedly

unr easonabl e del ay. See, e.qg., MDonnell, 666 F.2d at 253-54

(finding that prejudice had not been established because the State
had not shown when records were destroyed during the course of
delay and whether an earlier filing would have made a fuller

response possible); see also Lonchar v. Thomas, 517 U. S. 314, 327

(1996) (“[History of the Rule [9(a)] makes plain that the
prejudice requirenment represents a critical elenent in the
bal anci ng of interests undertaken by Congress and the franmers of
the Rule which courts may not underm ne through the exercise of

background equitable powers.”); Prejean v. Smth, 889 F.2d 1391

1405 (5" Gir. 1989) (“This circuit has held that no matter how | ong

the delay may be, a particularized showing of prejudice is
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required.”).

The State also argues that it has been prejudiced by the
di sappearance from the state trial records of the race-coded
identification cards and ot her docunentary exhi bits. However, the
State does not nmake any particul arized show ng of prejudice from
this di sappearance. Furthernore, M. Hillebrandt described the
identification cards fully in his testinony at the two state
evidentiary hearings, and the transcripts of that testinony have
been fully preserved, mnmaking the availability of the cards

t henmsel ves unnecessary in these proceedings. See Walters, 21 F. 3d

at 688; MDonnell, 666 F.2d at 253.
(2)

Assum ng ar guendo t hat t he deat h, disability, or
unavailability of each witness is construed as prejudicial to the
State, the State bears the further burden of proving that R deau’s
delay in filing his habeas petition caused all sources of the
evi dence each could have provided to be lost. At a mnimum this
requires the State to establish that if R deau had filed his habeas
petition at a specific earlier tine, the evidence the State clains
to have | ost woul d have been avail able and material. The w tnesses
may have died or becone wunavailable before or shortly after
Ri deau’s conviction and sentence becane final in the Louisiana
Suprene Court. |In that case, the | oss of the witnesses’ testinony

certainly would not be attributable to Rideau’ s delay in bringing
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hi s habeas petition. Mreover, the State apparently failed to take
advantage of opportunities during the two state evidentiary
hearings to present the testinony of the jury conm ssioners it now
clains are deceased or unavail able. The State has not alleged or
proved any facts to show that the | oss of those witnesses is not
attributable to its owm lack of diligence. W sinply do not have
the necessary facts before us. The State has the burden to prove
those facts; the absence of their proof conpels the concl usion that
the necessary foundation for a Rule 9(a) dism ssal has not been

laid. See Walters, 21 F.3d at 688-89 (citing and quoti ng Law ence,

837 F.2d at 1575 (11" Cir. 1988) (“The district court needs to
determne when the prejudicial deaths occurred and any other
circunstances that would show that [the State] woul d have been in
a position to showthe facts surrounding [petitioner’s] conviction
had he only brought his claim earlier.” (footnote omtted));
McDonnell, 666 F.2d at 249 (noting as dispositive the State’s
failure to show when the records were destroyed and, consequently,
that petitioner’s delay caused prejudice); Marks, 691 F.2d at 733
(“[T]he state’s Rule 9(a) notionis nmeritorious only if it suffered
sone prejudice after the | apse of a reasonabl e anmount of tine for
Marks to | earn of [the Argersinger] decision and act.”).
(3)

Because we hold that the State has failed to make a suffi ci ent

showi ng of prejudice inits ability to respond to the petition that

21



was caused by the petitioner’s delay, it is unnecessary for us to
determne whether R deau’'s delay in filing his petition was

unr easonabl e. VWalters, 21 F.3d at 686-87; see also Strahan, 750

F.2d at 441, 443;: MDonnell, 666 F.2d at 251; Bouchillon v.

Estelle, 628 F.2d 926, 929 (5" Cir. 1980); Smith, 910 F. 2d at 1492;

see generally LIEBvWN & HERTZ § 24.3, at 926 n.1 (citing and quoti ng

from foregoi ng cases).’

L1,

Because the State failed to carry its burden under Rule 9(a),
we turn to a review of the decisions of the state courts and the
federal district court on the nerits of R deau’s petition for
habeas corpus. In a federal habeas corpus proceeding, we review

the district court’s |legal determ nations de novo. Johnson .

Puckett, 929 F.2d 1067, 1070 (5'" Cir. 1991). W review state court
rulings of law or m xed rulings of |law and fact de novo in habeas

proceedi ngs. 1d. at 1072 (citing Sutmmer v. Mata, 455 U. S. 591, 597

(1982)). I n habeas proceedi ngs under the pre-AEDPA 28 U S.C. 8§
2254, we accord a rebuttabl e presunption of correctness to witten
state court findings of fact. 28 U S. C § 2254(d) (1994); Sumner,

455 U. S. at 592.

" Al t hough we do not decide the i ssue of the reasonabl eness of
Ri deau’s delay, the author of this opinion certifies that his
careful exam nation of the record reveal s no evidence that supports
the State’s assertion of purposeful delay for tactical advantage by
the petitioner.
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In the present case, the State did not introduce any evi dence
in either the federal or the state courts to rebut the evidence
taken in the state trial court hearings on R deau’s notions to
quash the Calcasieu Parish grand jury indictnent. As a
consequence, the federal district court and the state courts were
not required to nake any purely factual determ nations that we are
called upon to review. Rather, we review their decisions only for
error in rulings of law or m xed rulings of fact and | aw.

A

For well over a century, the Suprene Court has held that a
crimnal conviction of an African-Anmerican cannot stand under the
Equal Protection C ause of the Fourteenth Amendnent if it is based
on an indictnent of a grand jury fromwhich African-Anmericans were

excl uded on the basis of race. See Rose v. Mtchell, 443 U. S. 545,

556 (1979); Al exander v. Louisiana, 405 U. S. 625, 628 (1972); Bush

v. Kentucky, 107 U. S. 110, 119 (1883); Neal v. Delaware, 103 U. S

370, 394 (1881); see also Castaneda v. Partida, 430 U S. 482

492-95 & n. 12 (1977). Recently the Suprene Court reaffirnmed this
principle in holding that a white crimnal defendant has the
requisite standing to raise equal protection and due process
obj ections to discrimnation agai nst bl ack persons in the sel ection

of grand juries. Canpbell v. Louisiana, 523 U S. 392, 397-401

(1998). “Regardless of his or her skin color, the accused suffers

asignificant injury in fact when the conposition of the grand jury
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is tainted by racial discrimnation. ‘[Dliscrimnation on the
basis of race in the selection of nenbers of a grand jury
strikes at the fundanental values of our judicial systeni because
the grand jury is a central conponent of the crimmnal justice
process.” Canpbell, 523 U. S. at 398 (1998) (quoting Rose, 443 U. S.
at 556).

A crimnal defendant “is entitled to require that the State
not deliberately and systematically deny to nenbers of his race the
right to participate as jurors in the admnistration of justice.”
Al exander, 405 U. S. at 628-29. Accordingly, where sufficient proof
of discrimnationin violation of the Fourteenth Anendnent has been
made out and not rebutted, the Suprenme Court uniformy has required
that the conviction be set aside and the indictnment returned by the
unconstitutionally constituted grand jury be quashed. See, e.qg.

HIl v. Texas, 316 U S. 400, 406 (1942). |In Castaneda, the Court

noted that anong the cases in which the Court had applied this
principleincircunstances involving grand jury discrimnation were

Al exander, supra; Arnold v. North Carolina, 376 U S. 773 (1964);

Eubanks, supra; Reece v. Ceorgia, 350 U S 85 (1955); Cassell V.

Texas, 339 U. S. 282 (1950); Hill, supra; Smth v. Texas, 311 U S

128 (1940); Pierre v. Louisiana, 306 U S. 354 (1939); Rogers V.

Al abama, 192 U. S. 226 (1904); Carter v. Texas, 177 U. S. 442 (1900);

and Bush v. Kentucky, supra. 430 U S. at 492 n. 12.

These hol di ngs make cl ear that clains of discrimnationinthe
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sel ection of nenbers of the grand jury are cogni zable on federal
habeas corpus, and will support issuance of a wit setting aside a
state conviction and ordering the indictnent quashed. Rose, 443
U S at 564-65. Nevertheless, to be entitled to habeas relief a
claimant is required to prove discrimnation under the standards
set out in the Suprene Court’s cases. 1d. That is, “in order to
show t hat an equal protection violation has occurred in the context
of grand jury selection, the defendant nust showthat the procedure
enpl oyed resul ted i n substanti al underrepresentation of his race or
of the identifiable group to which he belongs.” Castaneda, 430
US at 494. Specifically, R deau was required to prove his prina
facie case with regard to selection of the grand jury as foll ows:
The first stepis to establish that the group i s one that
is a recognizable, distinct class, singled out for
different treatnment under the laws, as witten or as
applied. Next, the degree of underrepresentati on nust be
proved, by conparing the proportion of the group in the
total population to the proportion called to serve as
grand jurors, over a significant period of tinme. This
method of proof, sonetines <called the “rule of
excl usion,” has been held to be avail able as a net hod of
proving discrimnation in jury selection against a
delineated class. Finally, . . . a selection procedure
that is susceptible of abuse or is not racially neutral
supports the presunption of discrimnation raised by the
statistical show ng. Once the defendant has shown
subst anti al underrepresentation of his group, he has nade
out a prima facie case of discrimnatory purpose, and t he
burden then shifts to the State to rebut that case.
ld. at 494-95 (citations and footnote omtted).
The petitioner may also prove a prima facie case wthout

show ng a statistical disparity “over a significant period of
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tinme”; he may satisfy his prima facie burden by show ng a disparity
in the particular grand jury body that indicted him coupled with
proof either that (1) the selection process was itself not racially
neutral and presented an opportunity for discrimnation, or that
(2) the jury commssioners had made no attenpt to acquaint
thensel ves with eligible nenbers of the African-Aneri can comunity.

ld. at 493-94 (quoting Washington v. Davis, 426 U S. 229, 241

(1976) (“Aprima facie case of discrimnatory purpose may be proved
as well by the absence of Negroes on a particular jury conbined
wth the failure of the jury commssioners to be inforned of
eligible Negro jurors in a conmmunity . . . or with racially non-

neutral selection procedures.”)); cf. Batson v. Kentucky, 476 U. S

79, 94-95 (1986) (regarding the selection of petit jury venires,
hol ding that, “[s]ince the ultimate issue is whether the State has
discrimnated in selecting the defendant’s venire, however, the
def endant may establish a prima facie case in other ways than by
evi dence of |ong-continued unexpl ai ned absence of nenbers of his
race frommany panels. 1In cases involving the venire, this Court
has found a prima facie case on proof that nenbers of the
def endant’ s race were substantially underrepresented on the venire
fromwhich his jury was drawn, and that the venire was sel ected
under a practice providing the opportunity for discrimnation.
This conbination of factors raises the necessary inference of

purposeful discrimnation because the Court has declined to
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attribute to chance the absence of black citizens on a particular
jury array where the selection nechanism is subject to abuse.”
(internal quotations and citations omtted)).

Because racial discrimnation in the grand jury selection
process “strikes at the fundanental values of our judicial system
and our society as a whole,” it is well-established that a crim nal
def endant has suffered an equal protection violation when he is
indicted by a grand jury that 1is the product of such a
discrimnatory process. Rose, 443 U S. at 556 (citing Neal, 103
U S at 394; Reece, 350 U. S. at 87). “Since the beginning,” the
United States Suprenme Court has “reversed the conviction and
ordered the indictnent quashed in such cases wthout inquiry into
whet her the defendant was prejudiced in fact by the discrimnation
at the grand jury stage.” [d. at 556-57 (citing Neal, 103 U S. at

394: Bush, 107 U.S. at 119; Virginia v. R ves, 100 U S. 313, 322

(1880)).

[NNo state is at liberty to i npose upon one charged with crine
a discrimnation in its trial procedure which the
Constitution, and an Act of Congress passed pursuant to the
Constitution, alike forbid. Nor is this Court at liberty to
grant or withhold the benefits of equal protection, which the

Constitution commands for all, nerely as we nmay deem the
def endant innocent or guilty. It is the state’s function, not
ours, to assess the evidence agai nst a defendant. But it is

our duty as well as the state’s to see to it that throughout
the procedure for bringing himto justice he shall enjoy the
protection which the Constitution guarantees. \Were, as in
this case, tinely objection has laid bare a discrimnation in
t he selection of grand jurors, the conviction cannot stand,
because the Constitution prohibits the procedure by which it
was obtained. Equal protection of the laws is sonething nore
than an abstract right. It is a command which the state nust
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respect, the benefits of which every person may demand. Not
the least nerit of our constitutional system is that its
safeguards extend to all-the |east deserving as well as the
nost virtuous.
HIll, 316 U S at 406 (citations omtted).
B
The ultimate question in the present case, whether the grand
jury was selected in a systematically unrepresentative or racially

di scrim natory manner, has | ong been recogni zed to be a questi on of

| aw or a m xed question of fact and law. See, e.q., Rose, 443 U S
at 561-62; Wiitus, 385 U.S. at 550; Hll, 316 U S. at 406; Cassell,
339 U.S. at 291-92 (Frankfurter, J., concurring).?

Ri deau, as an African-Anerican, is a nenber of a distinct,
cogni zable class that has been singled out for discrimnation.
Rose, 443 U. S. at 555-56. Rideau has al so nade a showi ng that the
grand jury venire in his case was disparate in its representation
of African-Anericans in conparison to the proportion of African-
Anmericans in the community. The 1960 Census figures for Cal casieu
Parish indicate that 18.5%of the parish’ s nal e popul ati on over the
age of 21 was African-Anerican. F.H P., at 167-69. An affidavit

by the Cal casieu Parish registrar of voters shows that 16-2/3% of

8 Cf. Johnson, 929 F.2d at 1072 (finding question of whether
di scrimnatory selection of grand jury forenmen had occurred over a
significant period of tine to be mxed question of fact and |aw
inplicating no deference to state court’s conclusion); see also
Brantley v. MKaskle, 722 F.2d 187, 189 (5" Cr. 1984) (“If,
however, the chall enge goes to the inferences drawn fromthe facts,
the review ng court need not accept the [state court’s] concl usion
and may i ndependent|ly exam ne and wei gh the facts.”); see generally
1 LieBwN & HERTZ § 20.3d at 767-94 and n. 56.
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the registered voters in Calcasieu Parish was African-Anmerican

S.J.T. Ill. Nevertheless, only one nenber, or 5% of the twenty-
person grand jury venire was African-Anerican, a mathematical
disparity simlar to those that the Suprenme Court has found to

establish a presunption of discrimnation. See Castaneda, 430 U. S.

at 495-96 (finding a presunption of discrimnation where 79. 1% of
county’s popul ation was Mexican-Anerican but only 39% of people
sumoned to grand jury service were Mexican-Anerican) (citing

Whitus, 385 U. S. at 550 (27.1%to-9. 1%disparity); Sins v. Georqia,

389 U.S. 404 (1967) (24.4%to-4.7%disparity); Jones v. Georgia,

389 U.S. 24 (1967) (19.7%t0-5% disparity)). This 18.5%t0-5%
disparity between the distinct group’s presence in the conmunity
popul ation and its representation on the grand jury venire in
Ri deau’s case mght, standing alone, support a presunption of

di scrim nation. W need not decide that, however. The Suprene
Court has stressed that it

has never announced mathematical standards for the
denonstration of “systemati c excl usion of bl acks but has,
rat her, enphasi zed that a factual inquiry is necessary in
each case that takes 1into account all possi bl e
expl anatory factors. The progressive decimation of
potential Negro grand jurors is indeed striking here, but
we do not rest our conclusion that petitioner has
denonstrated a prima facie case of invidious racial
discrimnation on statistical inprobability alone, for
the selection procedures thenselves were not racially
neutral .

Al exander, 405 U. S. at 630. Here, as well, additional factors

suppl enent the statistical disparity. For exanple, M. H |l ebrandt
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testified that neither he nor any of the other comm ssioners, to
his know edge, had nade any attenpt to identify and call upon
eligible African-Anmericans for potential selection as general or

grand jury venire persons. Washington, 426 U S. at 241 (holding

that a presunption of prejudice is shown when the disparity on a
particular grand jury venire panel is “conbined with the failure of
the jury commssioners to be inforned of eligible” African-

Anericans in the comunity); Smith v. Texas, 311 U S. 128, 132

(1940) (“Where jury conmmssioners |limt those from whom grand
juries are selected to their own personal acquai nt ance
di scrimnation can arise fromconm ssioners who knew no negroes as
wel | as fromconm ssioners who know but elimnate them”); Scott v.
Wal ker, 358 F.2d 561, 573-74 (5" Cir. 1966) (en banc) (“It is plain
fromthe record here that the conmm ssioners put on the list only
t hose personally known to them They nade no especial effort to
ascertain whether there were qualified Negroes in the parish for
jury service. Infailing to do so they violated the rul e announced

by the Suprenme Court . . . in Cassell v. State of Texas, where it

was said, ‘Wen the comm ssioners were appointed as judicial
admnistrative officials, it was their duty to famliarize
thenselves fairly with the qualifications of the eligible jurors of
the county without regard to race and color. They did not do so

here, and the result has been raci al discrimnation. (quoting 339

U 'S at 289)).
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Also, it is evident that the degree of underrepresentation of
African- Anericans on the general and grand jury venires had
prevailed over a significant period of tine. According to M.
Hi || ebrandt, who had attended virtually all of the neetings of the
jury conmm ssion since his electionin 1948, the comm ssion’s venire
sel ection practices and procedures were of |ong standing and | ong
vintage in Calcasieu Parish. Many vyears before 1961, M.
H Il ebrandt testified, after a jury conviction had been reversed,
he began the practice of making sure that there was at | east one
“colored person” on each grand jury venire.?® This practice,
however, he clearly indicated, was nerely a token inclusion of
African- Anericans and was by no neans intended to rectify their
underrepresent ati on.

Ri deau introducted additional census and venire conposition
evidence in the proceedi ngs before the Magi strate Judge that fully
corroborates the Calcasieu Parish jury commssion’s long-lived
pattern of discrimnation against African-Anericans in the
sel ection of general and grand jury venires. As the Magistrate
Judge’s report correctly found:

The statistical evidence of under-representation is

overwhel m ng and unrebutted. According to the 1960 U. S
Census, Cal casieu Parish had 7,237 black nmen over the age of

® As the Magistrate Judge’'s report in these proceedings
observes, “It is difficult, if not inpossible, to interpret this
statenent, when read in context with the other facts, as anything
ot her than an adm ssion that jury conm ssioners were trying to get
away Wth putting as few blacks on grand juries as they thought
they could.”
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21, and 31,729 white nen in the sane category. Thus, about

18.5 percent of the parish’s popul ati on was bl ack and el i gi bl e

for grand jury service in 1960 and 1961. According to the

1950 U. S. Census, Cal casieu Parish had 26,172 nen over the age

of 21. O that nunber, 5,626 were bl ack—about 21.5 percent of

the eligible popul ation.

Accordi ng to undi sputed evidence of the 12 grand juries that
wer e sel ected between Cctober 3, 1954 and January 16, 1961, no
grand jury had nore than one black nenber (out of 12 on each
panel). O 144 grand jurors that were selected during this
period, only six were black—-about four percent.

F.H P., at 190-91 (footnote omtted). Consequently, under either
standard, disproportionate underrepresentation over a significant
period of time, or disproportionate underrepresentation of African-
Anmericans in Rideau’s own grand jury venire coupled with aracially
non-neutral selection process and the failure of the jury
comm ssioners to acquaint thenselves with a representative nunber
of African-Anericans eligible for jury service, we conclude that
Ri deau proved a prinma facie case of unconstitutional grand jury
venire sel ection and conposition.

A telling sign t hat t he pr eval ent statistica
underrepresentation of mmnorities on the grand jury venires
resulted from racial discrimnation was the comm ssion’s venire
sel ection procedure, which was “susceptible of abuse or [was] not
racially neutral.” Castaneda, 430 U S. at 494. According to M.
Hillebrandt’s testinony, as supported by the general venire
identification cards introduced at the two state evidentiary

heari ngs, and not disputed here, each potential grand jury venire

menber’s identification information was entered onto a card that
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al so indicated the race of each person. S J.T. IIll, at 128. In
cases in which the jury comm ssioners have had access to the raci al
identity of potential grand jurors while engaged in the sel ection
process, the Suprene Court has repeatedly found that the procedure
constituted a systeminperm ssibly susceptible to abuse and raci al
di scrimnation. Castaneda, 430 U.S. at 495 (finding that the non-
random sel ecti on of nanes of grand jurors was susceptible to abuse
because Mexi can- Anericans were easily identifiable by their Spanish
surnanes); Al exander, 405 US. at 630 (“[We do not rest our
conclusion that petitioner has denonstrated a prina facie case of
i nvidious racial discrimnationonstatistical inprobability al one,
for the selection procedures thenselves are not racially neutral.
The racial designation on both the questionnaire and the
information card provided a clear and easy opportunity for racial
discrimnation.”); Wiitus, 385 U S. at 548-49 (finding a selection
system was suscepti ble to abuse where potential grand jurors were
selected from segregated tax digest |ists, which also coded

African-Anericans with a “(c)” behind each nane); cf. Avery v.

Georgia, 345 U S. 559, 562 (1953) (finding that the practice of
pl aci ng potential petit jurors’ identification on yellow cards if
they were African-Anmerican and on white cards if they were white
“lol]bviously . . . nmakes it easier for those to discrimnate who

are of a mnd to discrimnate.” (quoted approvingly in Al exander,

405 U.S. at 631)).
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That M. Hillebrandt testified that he did not intentionally
seek to discrimnate against prospective grand jurors by using
cards bearing racial identifications, and that he did not know
whet her the other jury comm ssioners did so, does not dissipate a
prima facie case established under the Court’s decisions. Norris
v. Al abama, 294 U. S. 587, 598 (1935) (“If, in the presence of such
testinony as defendant adduced, the nere general assertions by
officials of their performance of duty were to be accepted as an
adequate justification for the conpl ete exclusion of negroes from
jury service, the [ Equal Protection C ause] would be but a vain and

illusory requirenent.”); see also Al exander, 405 U S at 630

(finding the racial identification in the selection process
i nperm ssi ble “al though there is no evidence that the conmm ssioners
consciously selected by race”); Witus, 385 U S. at 551 (“Wiile the
comm ssioners testified that no one was i ncluded or rejected on the
jury list because of race or color this has been held i nsufficient
to overcone prima facie evidence.”); Eubanks, 356 U S. at 587

(quoting above passage fromNorris); Reece, 350 U.S. at 88 (“[Mere

assertions of public officials that there has not been
discrimnation will not suffice.”). The Suprene Court has spoken
to this point in wrds that are equally applicable to the present
case:
As in Witus v. Georgia, supra, the clerk of court, who was
also a nenber of the jury comm ssion, testified that no

consideration was given to race during the selection
procedure. The Court has squarely held, however, that
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affirmations of good faith in maki ng i ndivi dual sel ections are
insufficient to dispel a prima facie case of systematic
exclusion. . . .The result bespeaks discrimnation, whether or
not it was a conscious decision on the part of any individual
jury conmm ssioner.
Al exander, 405 U S. at 632 (internal quotations and citations
omtted).

Consequently, we conclude that Ri deau established a prim
facie case of racial discrimnation in the process used to sel ect
the grand jury that indicted him The State produced no evi dence
to rebut any portion of Rideau’'s prina facie case in either the two
state evidentiary hearings or the federal district court
pr oceedi ngs. The only evidence the State can point to is M.
H |l ebrandt’s testinony that neither he nor any ot her comm ssi oner
to his know edge used the race-coded identification cards to
intentionally exclude African-Anericans from grand jury venires.
As we have noted, however, such disclainers are insufficient to
rebut a prima facie showi ng of discrimnation. The State nust
“showf] that perm ssible racially neutral selection criteria and

procedur es have produced t he nonochromatic result,” and it has nade
no strides in making such a showng, either here or in the state
courts. Al exander, 405 U. S. at 632.

Accordingly, R deau’'s conviction nust be reversed and his
unconstitutionally obtained indictnent quashed. Vasquez, 474 U. S.

at 264 (“The overriding inperative to elimnate this systematic

flaw in the charging process, as well as the difficulty of

35



assessing its effect on any gi ven def endant, requires our conti nued
adherence to a rule of mandatory reversal.”).
[I]ntentional discrimnation in the selection of grand jurors

is a grave constitutional trespass, possible only under col or
of state authority, and wholly within the power of the State

to prevent. Thus, the renmedy we have enbraced for over a
century—-the only effective renedy for this violation-is not
di sproportionate to the evil that it seeks to deter. |If grand
jury discrimnation becones a thing of the past, no conviction
w Il ever again be |lost on account of it.

Id. at 262. However, as the Suprene Court noted in HIl, “A

pri soner whose conviction is reversed by this Court need not go
free if he is in fact guilty, for [the State] may indict him and
try himagai n by the procedure which conforns to the constitutional
requi renents.” 316 U. S. at 406. Consequently, the State of
Louisiana is free to seek another indictnent and retrial of Ri deau
in accordance with the Constitution, the laws, and this opinion.
For the foregoing reasons, we REVERSE and REMAND to the
district court with instructions to issue the wit of habeas corpus
unless, within a reasonable tinme to be designated by the district

court, the State should again indict and try R deau.
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