IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30703

In Re: In the Matter of the Conpl ai nt

of TRANSPORTER MARI NE, I NC., as Omner of
MV Transporter, and GULF TRAN I NC., as
(Operator of the MV Transporter, for
Exoneration fromor Limtation of Liability.

TRANSPORTER MARI NE, I NC., as owner of MV
Transporter; GULF TRAN I NC., As QOperator of
MV Transporter,
Petiti oners-Appel | ants,
ver sus
NEWFI ELD EXPLORATI ON COMPANY; ET AL.,

NEWFI ELD EXPLORATI ON COVPANY; ST. PAUL
SURPLUS LI NES | NSURANCE COVPANY,

d ai mants,

Cl ai mant s- Appel | ees,
and

UNI TED STATES OF AMERI CA, on behal f of the
Uni ted States Coast CGuard,

Appel | ee.

NEWFI ELD EXPLORATI ON COVPANY; ST. PAUL
SURPLUS LI NES | NSURANCE COVPANY, o
Pl ai ntiffs-Appellees,
ver sus
ERAO CA HALL al so known as RI CO HALL
ver sus

TRANSPORTER MARI NE, | NC.; GULF TRAN | NC.;

Def endant ,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

July 13, 2000
Bef ore W ENER, BENAVI DES, and PARKER, Circuit Judges.



PER CURI AM

Thi s appeal involves narrow | egal issues of first inpression
arising froma collateral skirmsh in the sane district court that
is conducting a marine limtation of liability proceeding. That

proceedi ng was provoked by Petitioners, the owners and operators of

the MV Transporter, after Cainmant-Appellee Eroica R Hall, a
seaman on the MV Transporter, lost both legs in a shipboard
acci dent.? Sone time after the incident, the Coast Q@uard

instituted admnistrative proceedings against Petitioners for
allegedly failing properly to conply with the Coast Guard’'s
regul ations that require marine enployers to test for drugs and
al cohol all those on board a vessel who are directly involved in a
serious marine incident.?2 The Coast Guard’'s authority to require
such testing is derived froma federal statute.?

Petitioners, whose rights to invoke court protection in
exoneration or limtation of liability emanate fromthe Limtation
of Liability Act of 1851 (“the Limtation Act”),* obtai ned an order
fromthe district court directing all persons with clains for any
| osses, damages, injuries, or destruction resulting from or
incidental to Hall’s accident to file clains in those proceedi ngs,

and restrained the commencenent or continued prosecution of any

! Hall has settled, and this appeal has been di sm ssed as
to his interests in it.

2 See 46 C.F.R § 4.06-1.
3 See 46 U S.C. § 2115.
“ 46 U.S.C. 88 181-89.



action or proceedi ng agai nst Petitioners. They contended that the
district court’s orders require the Coast Guard to assert its
clains for fines and penalties under its drug and al cohol testing
regul ations in the exoneration and limtation action. The Coast
Guard countered by insisting that its drug testing regul ations and
all proceedings thereunder are subject to the Admnistrative
Procedures Act (“APA’), do not arise fromand are not in connection
wth the maritinme action underlying the Limtation Act proceedi ngs
inthe district court, are tenporally renote fromHall’'s accident,
and are regulatory in nature and thus not subject to the otherw se
broad sweep of the Limtation Act.

The district court agreed wth the Coast Guard and deni ed the
requests of Petitioners on two separate grounds: (1) The
regul atory proceedings of the Coast Guard are not subject to
limtations under the Act, and (2) those regulatory proceedi ngs
arose froma failure to act (inadequate conpliance with the drug
testing requirenents) that occurred after Hall’s accident and, as
such, were not “done, occasioned, or incurred” as part and parcel
of the accident. Di ssatisfied with the rulings of the district
court, Petitioners instituted this appeal.

l.
Petitioners proffer at |east four issues on appeal:
1. Whet her federal sovereign inmmunity exenpts the Coast
Guard adm nistrative hearing from proceedi ngs conduct ed

in the district court under the Limtation Act;



2. Whet her, as a matter of statutory interpretation or
ot herwi se, the Coast Guard adm ni strative proceedi ngs are
exenpt fromthe Limtation Act;

3. Whet her, as a matter of statutory interpretation, the
facts of this case demand that these particular Coast
Guard admnistrative proceedings conme wthin the
statutory anbit of the Limtation Act, assumng it is
found applicable in the first place; and

4. Whet her, and to what extent, a determ nation that Culf
Tran had “privity and know edge” of the violations that
give rise to the Coast Guard adm ni strative proceedi ngs,
m ght be rel evant, thereby renovi ng such proceedi ngs from
the protections afforded by the Limtation Act.

As we shall proceed to analyze issues 2 and 3 and to di spose of
this appeal in alternative rulings on those two i ssues, we need not
and therefore do not address issues 1 and 4.

A. Exenpti on of Coast Guard Administrative Proceedings fromthe

Limtati on Act

The Coast CGuard requires mari ne enployers to test for drug and
al cohol abuse all persons on board a vessel who are directly
involved in a serious marine incident.® Petitioners do not contest
the authority of the Coast Guard to require such testing and to
requi re subm ssion of the results of such testing to the Coast
Quard. Petitioners focus instead on the determ nation of the

proper forum in which these adm nistrative requirenents can and

° See 46 CF.R § 4.06-1.



shoul d be enforced: (1) a Limtation Act proceeding in district
court, or (2) an admnistrative hearing in accordance wth Coast
Guard procedures under the aegis of the Adm nistrative Procedures
Act. Petitioners insist that the broad | anguage of the Limtation
Act and the protection it affords apply to enjoin all other
proceedi ngs in any other forum They argue that this is the only
way to protect an owner who is personally free from blanme from
damages that arise out of a marine incident. |In dianetric
opposition, the Coast Guard insists that its proceedi ngs are exenpt
fromthe Limtation Act.

There is a dearth of jurisprudence on this point. W find

sone guidance in the opinion of this court in University of Texas

Medi cal Branch at Gal veston v. United States.® |In that case, the

United States spent sone three mllion dollars to renove a w ecked
vessel fromthe sea bottom The vessel owner filed a limtation
action and the United States sought exclusion. W determ ned that
the Weck Act, part of the R vers and Harbors Act of 1899, which
governs allocation of costs incurred in renoving a wecked vessel,
creates a statutory duty to renove the vessel. This in turn
results in the owner’s bearing the cost of renoval, regardl ess of
limtation. Reasoning that the governnent shoul d not be penalized

for pronmptly renoving the weck, we allowed the governnent to

6 557 F.2d 438 (5th Cr. 1977).

" 33 U S C 8§ 401 et seq. (Originally enacted as Act of
Mar. 3, 1899, Ch. 425, 30 Stat. 115 et seq.). Sections 13, 16,
19, and 20 of the Weck Act are codified at 33 U S.C. 8§ 409,
411, 412, 414 and 415, respectively.

5



recover its costs unfettered by the constraints of a limtation
pr oceedi ng.

We find the inplications of that case instructive. Congress
has granted authority to the Coast CGuard to enforce nmandated drug
and al cohol regul ations. Even though the governnent filed a civil

suit under the Weck Act in University of Texas Medi cal Branch and,

in contrast, instituted adm nistrative proceedings for fines and
penalties in the instant case, both clains arose from statutory
authority creating an i ndependent statutory duty on the part of the
shi powner. To subject either claimto limtation would thwart the
expressed i ntent of Congress —renoval of sunken vessels that are
hazards to navigation in the one instance and pronotion of safety
on the high seas in the other. To allow shipowers tolimt their
liability in such cases could reduce their incentive to conply with
i nportant regul ations.

We find inapposite the cases cited by Petitioners to support
their argunent that the term “forfeiture” used in the Limtation
Act enconpasses penalties that result from the Coast Cuard
pr oceedi ngs. W do not read the Limtation Act to enbody an
intention to protect against fines and forfeitures in the form of
civil regulatory penalties. The history of application of the
Limtation Act reflects the limting of liabilities arising out of
damage to cargo or goods, injuries or damages resulting from

collision, salvage clains, fires, personal injury suits by seanen



and damages to structures or persons on land.® The Limtation Act
applies for the nost part to limt tort ability, so penalties of
the nature the Coast Guard seeks to recover in this case do not
appear to be anong the kinds of maritine msfortune that are
subject tothe Limtation Act. W agree with the district court’s

anal ysis and holding on this issue.

B. Limtation Act Protections under the |Instant Facts

As an alternative basis for affirmng the district court, we

address, on an as applied” basis, the interaction of the
Limtation Act and the Coast CGuard’'s statutory authority for the
instant drug testing in the context of the particular facts of this
case. Even if we were to assune argquendo that the regulatory
duties inposed on the Coast Guard by Congress in connection with
drug testing sonehow cone within the anbit of the Limtation Act,
we woul d still have to determ ne the statutory scope of the express
| anguage of the Limtation Act in this context.

The Limtation Act works only to limt the liability of a
shi powner for “loss, damage, or injury by collision, or for any
act, matter, or thing, loss, damage, or forfeiture, done,

occasioned, or incurred without the privity or know edge of such

owner[.]"°® Thus, we nust deci de whether the regul atory proceedi ngs

8 See Thomas J. Schoenbaum Admiralty and Maritine Law
8§ 15-8 at 317 (2d ed. 1994).

9 46 U.S.C. § 83(a).



conpl ai ned of by Petitioners here are the result of their acts that
were “done, occasioned, or incurred” as part of the Hall accident
that provoked the wunderlying limtation litigation. St at ed
differently, if we assune for the sake of argunent that Petitioners
actually failed to performthe required drug and al cohol testing
and reporting, we woul d t hen have to determ ne whet her such failure
was part and parcel of the Hall accident or was instead a separate
incident, distinct from the accident and the voyage. Not
surprisingly, Petitioners contend that the regulatory penalties are
forfeitures “done, occasioned, or incurred” as a result of the
accident and are thus subject to limtation; and, no |ess
surprisingly, the Coast CGuard insists they are not. As this

presents a m xed question of fact and |law, our review is de novo.

We again find no jurisprudence directly on point. The parties
invite us to consider, for guidance, the “voyage test” and our own
precedent establishing the “distinct occurrence test.” Although
we find neither test dispositive, we do note that the latter
“requires a factual inquiry into whether the vessel owner had the
‘“time and opportunity’ to take the necessary action to avoid
subsequent liability that is distinct fromthe initial liability

i mposi ng event.”?!? Al t hough Petitioners argue that further

10 See Place v. Norwich & New York Transp. Co., 118 U.S.
468, 491 (1886).

11 See Exxon Shipping Co. v. Cailliteau, 869 F.2d 843 (5th
Cir. 1989).

12 1d. at 847-48.



proceedi ngs are needed to determ ne what, if anything, they could
have done to prevent additional Iliability in the form of
violations, we do not see it that way. The record before us is
sufficient to establish definitively that, after Hall was injured,
Petitioners had anple opportunity to conply with the Coast Cuard
requi renents. W view the alleged failure to conply under this
construction to be a distinct occurrence giving rise to an
i ndependent liability. Petitioners urge inpossibility of
conpliance in [ight of the extrenely traumatic nature of the Hall’s
injuries and the difficulty in obtaining blood sanples given the
massi ve transfusi ons that were necessitated; however, those parties
w Il have anpl e opportunity to raise inpossibility as a defense in
the regul atory proceedings. This assertion sinply has no bearing
on the question of distinct occurrence.

Al t hough both the facts and the timng nmake this a relatively
close call, the nore accurate characterization of the circunstances
is that the admnistrative violations alleged to have occurred were
distinct from and subsequent to, the incident in which Hall was
injured. They thus give rise to a liability, if any, that is not
properly subject to the Limtation Act.

.

W affirm the judgnent of the district court that the
regulatory duties of the Coast Guard and the admnistrative
proceedi ngs to adjudicate charges arising fromthe enforcenent of
its drug and alcohol testing regulations are exenpt from

exoneration or limtation proceedings under the Limtation of



Liability Act. In the alternative, we affirmthe ruling of the
district court to the extent it determned that, wunder the
particul ar facts of this case, the regul atory enforcenent action by
the Coast Guard would not fall wthin the anbit of the Limtation
of Liability Act evenif it were applicabl e because that regul atory
action relates to a distinct occurrence.®?

AFFI RVED.

13 Appellants’ notion for leave to file supplenental record
excerpts, previously ordered carried with this case, is denied.
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