UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-30593
Summary Cal endar

NAHU RESENDI Z; EVARI STO LANDA COVARRUBI AS, individually and on
behal f of Jessie Landa Covarrubi as,
Pl aintiffs-Appellants,

VERSUS

KEVIN M LLER, Individually & in his official capacity as officer
of the Sul phur Police Departnent; BlILLY CRADDOCK, Individually &in
his official capacity as officer of the Sul phur Police Departnent;
T.J. ANDRUS, Individually & in his official capacity as Chief of
Police of the Sulphur Police Departnent; POLICE DEPT CTY OF
SULPHUR, CI TY OF SULPHUR

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana

February 25, 2000
Before SM TH, BARKSDALE, and PARKER, Circuit Judges.
PER CURI AM

Nahu Resendiz and Evaristo Landa Covarrubias filed suit
pursuant to 42 U.S.C. 8 1983 (1994) alleging that the defendants
violated their Fourth Anmendnent rights by arresting them w t hout

probabl e cause and without a warrant. The district court granted



the defendants’ notion for summary judgnent on the basis of
qualified imunity after determ ning that the arrest was based on
probabl e cause. W affirm

We review the grant of a notion for summary judgnent de novo,
using the sane criteria applied by the district court. See United
States v. 1988 d dsnobile Suprene, 983 F.2d 670, 673 (5th Cr.
1993). Summary judgnent is required when the evidence, viewed in
the light nost favorable to the nonnoving party, presents no
genui ne issue of material fact and the noving party is entitled to
judgnent as a matter of law. See Ellert v. University of Texas at
Dal l as, 52 F.3d 543 (5th Gr. 1995).

A warrantless arrest nust be based on “probable cause.”
Probabl e cause exists when the totality of facts and circunstances
wthin a police officer’s know edge at the nonent of arrest are
sufficient for a reasonabl e person to concl ude that the suspect had
commtted or was commtting an offense. See United States v.
Wadl ey, 59 f.3d 510, 512 (5th G r. 1995). The presence of probable
cause is a m xed question of fact and law. See id. Because there
is substantial agreenent between the parties concerning the facts
of this case, we focus on the ultimte determ nation of whether
t here was probabl e cause for the arrest, which is a question of | aw
that we review de novo. See id.

The record reveals that the totality of the circunstances

known to the officers at the time of arrest of Resendiz and



Covarrubias is as follows. The appellants were traveling in a new
vehicle registered the day before in a state in which neither man
lived. The owner of the vehicle did not have a driver’s |icense.
Both nmen were carrying considerable amounts of currency (over
$11,000 in all), much of it stuffed into Resendiz’s shoes. A drug
sniffing canine alerted twice to the shoes and the cash.

A drug-sniffing canine alert is sufficient, standing al one, to
support probable cause for a search. See United States v.
Wlliams, 69 F.3d 27, 28 (1995).! Although WIllians involved a
search rather than an arrest, we found the reasoning in WIllians
instructive in determning that a signal from el ectronic device
used to track bait noney taken during a bank robbery constituted a
sufficient basis for probable cause for a warrantl ess arrest. See
United States v. Levine, 80 F.3d 129, 134 (5th Gr. 1996). In
addition to the canine alert,? the officers in this case properly
considered the | arge anounts of cash in the appellants’ possession

as well as the vehicle registration information in deciding to

W lianms has been mstakenly cited for the proposition that a
dog alert alone is “sufficient to support probable cause for a
warrantless arrest.” United States v. Levine, 80 F.3d 129, 133
(5th Gr. 1996) (enphasis added). Apparently a clerical error, this
statenent was not the holding of either WIlians or Levine.

The Fifth Grcuit has not had the occasion to decide whether a
drug dog alert alone is sufficient to constitute probable cause to
arrest the person associated wwth the itemthat pronpted the alert.
See, e.g., United States v. Mendez, 27 F.3d 126, 130 n.5 (5th Cr
1994). Because other factors supported the probable cause
determnation in this case, we do not reach the question
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arrest the appellants. See, e.g., United States v. Kye Soo Lee,
962 F.2d 430, 436 n.2d (5th Cr. 1992)(officers had probabl e cause
to arrest driver and passenger based on, inter alia, registration
of vehicle in state other than point of origin or destination of
ei ther occupant and their possession of an unusually |arge anount
of cash). W therefore conclude that the totality of facts and
circunstances known to the officers at the tine of the arrest in
this case was sufficient to establish probabl e cause.

Accordi ngly, appellants have failed to establish a violation
of their Fourth Amendnent rights and appellees are entitled to
qualified inmunity. See Kerr v. Lyford, 171 F.3d 330, 338 (5th
Cr. 1999). Based on the foregoing, we affirmthe judgnent of the
district court.

AFFI RVED.



