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RHESA HAVKI NS BARKSDALE, Circuit Judge:

Leslie Dale Martin, sentenced to death in Louisiana state
court for first degree nurder, appeal ed the denial of his federal
habeas application, the district court having granted a certificate
of appealability (COA) on two interrelated clainms regarding the
testinony of the State’s key witness concerning Martin’s commtting
the nurder in connection with aggravated rape: i neffective
assi stance of counsel and a Brady claim Appl ying our court’s
t hen-contested standard of review, we affirned the deni al of habeas

relief. Martinv. Cain, 206 F.3d 450, 461 (5th Cr.), vacated, 121

S. Ct. 32 (2000).



That standard of review was rejected subsequently in WIlIlians
v. Taylor, 120 S. C. 1495 (2000). Concomtantly, concerning the
proper standard of review for the case at hand, the Suprene Court
granted certiorari, and vacated and renmanded for us to consider
this case inthe light of Wllianms. Martinv. Cain, 121 S. . 32,
32 (2000).

On remand, and applying the standard adopted in WIllianms, we
AFFIRM O her than those parts of the opinion in which we apply
that standard, this opinion closely tracks our previous one.

| .

On 20 June 1991, Martin went to a bar in Lake Charles,

Loui si ana, where his conpanion, Roland, introduced him to the
victim Around 7:30 the next norning, Martin told his work
supervi sor that he had net a college student, left the bar with

her, and woke up al one on Gal vest on Beach. The supervisor noticed
scratches on Martin's forehead, neck, and shoul der that had not
been there the day before.

When Martin returned to his aunt’s hone (where he was
residing), wearing different clothes fromthe previous night, and
no shirt or shoes, his cousin observed scratches on his chest and
back, a bite mark on his shoulder, and a tear under his tongue.
Martin expl ai ned he had fought a “country boy” at the bar.

That sane norning, Martin related to another, Rushing, he

t hought he may have killed soneone the previous night, and asked



Rushing for an alibi. Al though Rushing refused, Mrtin confided
that the victim had threatened to report him for rape. Martin
mentioned a shed in |owa, Louisiana, and stated he had choked the
victimwi th a rope, cut her throat, dug her eyes out, and junped up
and down on a wooden board placed on her neck. Subsequent | vy,
Rushing testified that Martin, who had served several years of a
ten-year sentence for sexual battery, told him(Rushing) “he didn't
want to be turned in for rape again”.

Rushing did not believe Martin’s story; but, nine days |ater,
when he | earned the victimhad been m ssing since | eaving the bar,
he provided the information to police. During a search of sheds in
the lowa area, authorities discovered the victinms deconposing
body, with a rope around her neck, and a wooden board contai ni ng
human bl ood nearby. There was little forensic evidence. A tanpon
taken from the body tested negative for semnal fluid;, but, a
forensic expert testified that, due to deconposition, the test
could be a “fal se negative”.

Under Louisianalaw, first degree nurder includes “killing...
a human being ... [w hen the offender has specific intent to kil
or toinflict great bodily harmand is engaged in the perpetration
or attenpted perpetration of ... aggravated rape....” LA REv. STAT.
ANN. 8 14:30(A) (1) (enphasis added). Rape is aggravated “[w] hen
the victimresists the act to the utnost, but whose resistance is

overcone by force”. LA Rev. STAT. ANN. 8 14:42(A)(1).



Trial testinony indicated there nay have been a tinme | apse
bet ween t he charged rape and the charged nurder. On direct appeal,
t he Loui si ana Suprene Court noted: “when the sexual crinme and the
hom cide ‘formed one continuous transaction’”, the elements of 8§
14: 30(A) (1) are net. State v. Martin, 645 So. 2d 190, 194 (La.
1994) (quoting State v. Copel and, 530 So. 2d 526, 540 (La. 1988)
(holding that raping victim driving across parish line, and then
commtting murder, was “one continuous transaction”)). In any
event, Martin confirnmed at oral argunent here that he is claimng
there was no rape, not that a tine | apse between the charged rape
and charged nurder would preclude the capital conviction.

Three i nmates who had been incarcerated with Martin after his
arrest — WIIliamson, Fontenot, and Sweet — each testified, in
varying detail, that: Martin told them he had sexual relations
wth the victim she accused him of rape; and he killed her,
because he did not want to return to prison. But, only Sweet’s
testi nony established aggravated rape:

Q [ PROSECUTOR] You said that he didn't say
where they went, it was to be together

but what happened t hen?

A Well, he said that he wanted to have sex
wi th her.

Q Uh- huh (yes).

A But she refused because her mnistration
[sic] was on.



Q 2 QO 2 QO
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Q

What did he do then?

He said he had to have her.
Ckay.

So he overpowered her.

He overpowered her. D d he tell you how
he overpowered her?

He struggled with her.

He struggled with her?

Yes, sir.

Did he tell you if she fought back?
Yes, she did. She resisted.

And what happened t hen?

He over powered her and had sex with her.

Did he tell you what happened next?

Yes. He said that after he was finished
she Dbecane hysterical and went to
threateni ng him about she was going to
tell the police, and that he was wong
for what he did.

She was hysterical at the tinme according
to hinf

Yes, sir.

What did he think then? Did he tell you
what he was thi nki ng about then?

He said he was thinking about going back
to the prison.



Q Ckay.

A And he said he wasn't going back to
prison for nobody.

Q What happened next ?

A He said his mnd clicked and he began to
choke her.

Q Did he tell you if she was fighting back?

A Yes, sir, she was struggling.

Q While he was trying to kill her?

A Yes, sir.
(Enphasi s added.)

In May 1992, a jury found Martin guilty of first degree
mur der . After a penalty phase hearing, it found he should be
sentenced to death, as a result of finding the follow ng
aggravating circunstances: the aggravated rape; and the offense
was conmtted in an especially heinous, atrocious, and cruel
manner .

On direct appeal, Mrtin contended, inter alia, that the
State, at nost, proved forcible, not aggravated, rape. Mrtin, 645
So. 2d at 194. The fornmer occurs when “the victimis prevented
fromresisting the act by force or threats of physical violence
under circunstances where the victi mreasonably believes that such
resi stance woul d not prevent the rape”. LA ReEv. STAT. ANWN. 8§ 14:42.1

(enphasi s added). The difference between aggravated and forcible



rape is “the degree of force” and “the extent of resistance”.
Martin, 645 So. 2d at 195 (citing State v. Parish, 405 So. 2d 1080
(La. 1981)).

The Loui siana Suprene Court affirmed Martin’s conviction and
death sentence, based, inter alia, on the victinis small size and
Sweet’s testinony that the victim “refused [Martin's] advances,
that he struggled wth her and she fought back, and that he
over powered her”. | d. (The sufficiency of the evidence for
aggravated rape is not one of the certified issues here.) The
Suprene Court of the United States denied certiorari. Martin v.
Loui siana, 515 U. S. 1105, reh’g denied, 515 U. S. 1179 (1995).

In April 1997, the state district court, having held a two-day
evidentiary hearing that January, denied Martin's application for
post-conviction relief. State v. Martin, No. 9459-91. The clains
certified for appeal by the federal district court are the sane as
two of the many rejected by the state district court.

Martin filed a federal habeas application, presenting 17
clains, in Novenber 1998. The district court, adopting the
detailed and conprehensive report and recommendation of the
magi strate judge, denied relief. Subsequently, it granted a COA on
two clains regarding Sweet’s testinony: whether Martin received
i neffective assistance of counsel; and whether the State viol ated
its disclosure obligation under Brady v. Maryland, 373 U S. 83

(1963).



.
The Antiterrorism and Effective Death Penalty Act of 1996,
Pub. L. No. 104-32, 110 Stat. 1214 (AEDPA), applies because,
subsequent to its enactnent, Martin filed his federal habeas
application. Geen v. Johnson, 116 F.3d 1115, 1119-20 (5th Cr.
1997). Under AEDPA, a COA, granted by a circuit justice or judge,
isrequired in order for us to review a habeas claim 28 U S.C. 8§
2253; Lackey v. Johnson, 116 F.3d 149, 151 (5th Gr. 1997). As
noted, two issues were certified: Brady; and ineffective
assi stance of counsel.?
Under AEDPA, habeas relief is not available to a state
pri soner
W th respect to any claimthat was adj udi cated
on the nerits in the State court proceedi ngs
unl ess the adjudication of the claim—
(1) resulted in a decision that was
contrary to, or involved an unreasonable
application of, clearly established Federal
| aw, as determ ned by the Suprene Court of the

United States; or

(2) resulted in a decision that was
based on an unreasonabl e determ nati on of the

1'n his brief, Martin requests “a COAwith respect to the ful
range” of the clainmed counsel deficiencies and Brady viol ations, as
presented in his habeas petition. See United States v. Kimer, 150
F.3d 429, 430 (5th Gr. 1998) (noting that we may certify issues
not certified by the district court, if petitioner explicitly
requests it). But, because these requests are not briefed, we w |
not consider them See, e.g., Dardar v. Lafourche Realty Co., 985
F.2d 824, 831 (5th Cr. 1993) (“[q]Juestions posed for appellate
review but inadequately briefed are consi dered abandoned”).
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facts in light of the evidence presented in
the State court proceeding.

28 U . S. C. 8§ 2254(d) (enphasis added). Therefore, “pure questions
of law and m xed questions of |aw and fact are reviewed under 8§
2254(d) (1), and questions of fact are revi ewed under 8§ 2254(d)(2)”.
Corwi n v. Johnson, 150 F. 3d 467, 471 (5th Gr.), cert. denied, 525
U S 1049 (1998). Because this appeal involves m xed questions of
law and fact, 8 2254(d)(1)’'s standards apply. See Trevino v.
Johnson, 168 F.3d 173, 184 (5th Cir.) (whether State nust discl ose
evi dence under Brady “is a m xed question of |law and fact”), cert.
deni ed, 527 U. S. 1056 (1999); Creel v. Johnson, 162 F.3d 385, 395
(5th Cr. 1998) (ineffective assistance clains “present a m xed
question of law and fact”), cert. denied, 526 U S. 1148 (1999).

In his appellate brief, Martin clains the state district
court’s concluding, on post-conviction review, that “the standard
for a Brady violation ha[d] not been net” (enphasis added), was not
a “full and fair adjudication”, and therefore, subpart (d)(1)
should not apply. At oral argunent here, however, Martin
acknow edged its applicability. Accordingly, he appears to have
abandoned this contention. In any event, as did the district
court, we find this contention neritless.

As quoted, pursuant to 8§ 2254(d) (1), there are two categories
of cases in which a state prisoner may obtain federal habeas relief

Wth respect to a claimthat was adjudicated on the nerits in state



court: if the state court decision was either “contrary to ...
clearly established Federal |aw, as determned by the Suprene
Court”™ or “involved an unreasonable application of[] clearly
est abl i shed Federal |aw, as determ ned by the Suprene Court”. 28
U S . C 8§ 2254(d)(1) (enphasis added).

Wlliams interpreted 8§ 2254(d)(1)’'s *“contrary to” and
“unreasonabl e application” clauses. 120 S. C. at 1519-21. A
state court decision is “contrary to” clearly established Suprene
Court precedent if the state court: “applies a rule that
contradi cts the governing |l aw set forth in [ Suprene Court] cases”;
or “confronts a set of facts that are materially indistinguishable
froma decision of [the Suprene] Court and neverthel ess arrives at
aresult different from[Suprene Court] precedent”. Id. at 1519-20
(enphasi s added). On the other hand, a state court decision falls
within the “unreasonabl e application” clause when it unreasonably
applies Suprene Court precedent to the facts. |d. at 1521.

The state court decision at issue was not “contrary to”
clearly established Suprenme Court precedent because: it did not
apply a rule contradictory to applicable Suprene Court precedent;
and it did not reach a result, under “materially indistinguishable”
facts, in conflict wth such precedent. Accordingly, we focus on
8§ 2254(d)(1)’s “unreasonable application” clause: whet her the
state district court unreasonably applied Suprenme Court precedent

to the facts.
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WIllians instructs: “[Al] federal habeas court naking the
‘“unreasonabl e application’ inquiry should ask whether the state
court’s application of clearly established federal I|aw was
objectively reasonable”. |d. at 1521 (enphasis added). W cannot

reverse the denial of habeas relief sinply by concluding that the

state court decision applied clearly established federal |aw
erroneously. ld. at 1522. I nstead, we nust conclude that such
application was al so unreasonable. 1d.

A crimnal defendant may establish a Brady violation,
affecting his constitutional right to due process, by show ng the
prosecution suppressed favorable evidence, including inpeachnent
evidence, material to his guilt. Jackson v. Johnson, 194 F. 3d 641,
648-49 (5th Cir. 1999), cert. denied, 529 U S. 1027 (2000). See
United States v. Bagley, 473 U S. 667, 682 (1985). “The State’s
good or bad faith” in depriving the defendant of excul patory
evidence “is irrelevant”, Rector v. Johnson, 120 F. 3d 551, 558 (5th
Cr. 1997) (citing United States v. Agurs, 427 US. 97, 110
(1976)), cert. denied, 522 U S 1120 (1998); and the review ng
court nust assess “the cunulative effect” of the nondisclosure.
Hughes v. Johnson, 191 F. 3d 607, 629 (5th G r. 1999) (citing Kyles
v. Wiitley, 514 U.S. 419, 436 (1995)), cert. denied, 528 U.S. 1145

(2000) .
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“[E]vidence is material only if there is a reasonable
probability that, had the evidence been disclosed to the defense,
the result of the proceeding woul d have been different”; and such
“‘reasonabl e probability’ is a probability sufficient to underm ne
confidence in the outcone”. Bagl ey, 473 U S. at 682 (enphasis
added). Therefore, to succeed on his Brady claim Martin had to

“showf] that the favorable evidence could reasonably be taken to

put the whole case in such a different light as to underm ne
confidence in the verdict”. Kyles, 514 U S. at 435; Hughes, 191
F.3d at 629.

Brady’s “materiality” standard “is identical to” the prejudice
standard Martin had to satisfy to prevail on his ineffective
assi stance claim Johnson v. Scott, 68 F.3d 106, 109-10 (5th Cr
1995), cert. denied, 517 U. S. 1122 (1996). For the latter, he had
to |ikew se denponstrate “a reasonable probability that, but for
counsel’s unprofessional errors”, the verdict would have been
different. Strickland v. Washington, 466 U S. 668, 694 (1984);
Davi s v. Johnson, 158 F.3d 806, 812 (5th G r. 1998), cert. deni ed,
526 U. S. 1074 (1999). (Because, as discussed infra, the requisite
prejudice is lacking for the ineffective assistance claim we need
not address the other prong of the Strickland test — deficient

performance vel non by counsel.)
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A

For the two interrelated, certified clains, Martin contends:
contrary to Brady, the State failed to produce, and his counsel
due to inadequate investigation —contrary to Strickland —failed
to di scover? substantial inpeachnment evidence relative to Sweet —
in his pre-trial video statenent, cell I|ocation history, and
crimnal record.

1

On 17 July 1991, nine nonths before trial, and approxi mately
two weeks after Martin's arrest, Sweet provided for the sheriff’s
of fi ce a vi deot aped st atenent about Martin. That Septenber, Martin
requested witness statenents and any Brady material. Responding
that there was no Brady material, the State refused to di sclose the
st at enent s.

In May 1992, 11 days before trial, Martin filed a suppl enent al
nmotion for excul patory evidence, again requesting discovery, or an
in camera inspection, of certain inmate statenents, including
Sweet’s. At the notion hearing, the State objected to disclosure,
again claimng no Brady material. Based on that representation

the npti on was deni ed.

2Martin’s trial counsel, Pitre and WIllians, were appointedto
repl ace the public defender on 30 March 1991, 42 days before trial.
At the state post-conviction evidentiary hearing, WIIlians
testified that he spent 60 hours, at nost, on the case; the
majority of Pitre’'s tinme, as |lead counsel, was apparently spent
seeking a continuance. See Martin, 645 So. 2d at 197 (di scussing
deni al of continuance).

13



On the other hand, before the State rested in the guilt-
i nnocence phase (but after the i nmate-w tnesses had testified), the
trial court did offer Martin’s counsel an opportunity to inspect
the requested statenents. Counsel asked the judge to review the
statenents i nstead.

The judge did so. At a bench conference, he related that, in
the video, Sweet stated that Martin told himhe and the victimhad
been drinking, and “they had sex but she didn't want to do it, but
he was all worked up and he overpowered her and she was
hysterical”. The judge also reviewed and rel ated portions of the
statenents by Fontenot, WIIlianson, and three i nmates who di d not
testify. The judge rem nded Martin's counsel that, if they used
portions of the statenents, the State could use the rest.

Again, only Sweet’'s testinony supported aggravated rape.
Martin contends that this |ate disclosure, and his counsels’
failure to independently review the statenents, prejudiced his
def ense, asserting that, during closing argunents, the prosecutor
“conpounded” the Brady violation by using Sweet’'s pre-trial
statenent, not produced to Martin, to strengthen Sweet’s
credibility.

Sweet and Martin becane reacquainted in July 1991 when Marti n,
having recently arrived at the jail, rem nded Sweet they had known
each other previously. They were in the sane jail section that

July (the offense was in |late June) when Sweet gave his video

14



statenent, and thereafter, becomng cell mates |ater that summer,
from31l August to 4 Septenber. Martin contends that the foll ow ng
differences between Sweet’'s pre-trial statenment and his trial
testinony coul d have been used to i npeach Sweet.

First, Sweet testified that Martin told him details of the
murder; in the statenent, that Martin told him only that he
“grabbed [the victin] with both hands around the neck ... [and] he
killed her then”, and “didn’t get into details”.

Second, wi thout nentioning any earlier consensual activity by
the victim Sweet testified that Martin said the victimrefused to
have sexual relations because of her “mnistration” [sic]; in the
statenent, that Martin “was all worked up because [the victim had
been ki ssing on himand hugging all on himand he was aroused and
she didn’t want to go throughwithit ... for sonme unknown reason”

Third, Sweet testified that Martin told him his (Martin’s)
friend, “Pinky” (Rushing’s nicknane), “turned him in”; in the
statenment, that Martin never nmentioned the nane of the informant.
(Martin notes that Sweet also related that the sane friend was with
Martin when he net the victim but trial testinony established it
was Rol and, not Rushing.)

Fourth, and finally, Sweet testified that Martin never told
hi mthe victi mwas i ntoxi cated or that he had been drinking; in the

statenent, that Martin said “they had been drinking”.
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The di screpanci es between Sweet’s statenent and testinony are
favorable to Martin, because they could have been used to attenpt
to inpeach Sweet’s credibility. And, because Sweet was the “key
W tness on an essential issue”, United States v. Wintraub, 871
F.2d 1257, 1262 (5th Cr. 1989), then, arguably, the evidence was
material. See Wlson v. Witley, 28 F.3d 433, 439 (5th Gr. 1994)
(finding withheld evidence material, relative to testinony
“essential” to defendant’s conviction), cert. denied, 513 U. S. 1091
(1995).

Martin also maintains his counsel failed to properly cross-
exam ne Sweet when, in response to a question by Martin's counsel,
Sweet stated: “I don’'t knowif [Martin] said he raped her or had
sex with her”. Martin’s counsel did not question Sweet further
about this inconsistency.

The State responds that the differences in Sweet’ s statenent
and his testinony can be explained by the fact that, when Sweet
gave the statenent, he and Martin had only been in the sane jail
about two weeks, and Martin could have told Sweet the details
| ater, when they becane cell mates. It asserts that the video did
not contain Brady material, until Sweet gave the sonewhat differing
testinony at trial; notes that it did disclose his statenent during
trial; and maintains that his testinony is reliabl e because, about
eight years prior to their joint incarceration, Sweet and Martin

had forned a friendship in a juvenile facility.
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On post-conviction review, the state district court concl uded:
“A conparison of the video statenent and trial testinony of Sweet
fail[ed] to reveal inconsistencies sufficient to possibly inpeach”
(Enphasi s added.) It also concluded: because Sweet’s referenced
un-fol |l owed-up-testinony was made in the presence of the jury,
there was no prejudice.

Upon review of the record, we cannot say the state court’s
application of federal |law was incorrect, nuch | ess unreasonable.
Martin’s counsel could have inpeached Sweet generally with his
prior inconsistent statenents (in the pre-trial statenment and his
testinony on cross). But, what is material (reasonable probability
that trial’s result would have been different) is Sweet’s
description of the victims resistance and that resistance being
overpowered by Martin. In that regard, Sweet’s statenent and
testinony are consistent.

2.

Martin asserts that, because of inadequate investigation, it
was only post-trial that his counsel |earned Sweet and Martin were
not in the sanme cell in July 1991, when Sweet clainmed Mrtin

confessed; and, in fact, were cell mates only nuch later, that

August - Septenber, and then only for four days. He contends:
al though Sweet’'s account of his (Martin's) confession - e.g.,
Martin's pacing the floor of their cell at night on several

occasions — sounds rational had it occurred over the “about two
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mont hs” Sweet testified he and Martin shared a cell, it is not
conpatible with a four-day tinme span. Martin nmaintains the state
district court overlooked the significance of Sweet’s testinony
that he was actually Martin’s cell mate when Martin confessed, only
to him the details necessary to establish aggravated rape; and
Martin points out that, in its closing argunent, the State used
Sweet’s “cell nmate” status to persuade the jury Sweet’s account was
bel i evabl e. 3

Sweet and Martin were in the sane cell only from31 August to
4 Septenber. The state district court found, however, they were in
the sane “pod” from9 July through 25 August 1991, with “access to
each other daily fromabout 5:00 a.m wuntil 10:00 or 11:00 p.nf.

In the light of their extensive opportunities to visit, and of
Sweet’s testinony that Martin “went into details on a different
occasion”, counsels’ failure to discover Sweet’'s cell |ocation
hi story does not translate into a reasonabl e probability that, but
for that failure, the verdict would have been different. As with
the first issue, the state district court did not unreasonably

apply federal |aw.

SMartin contends that the state district court’s rejection of
this i ssue was, pursuant to 8 2254(d)(2), “based on an unreasonabl e
determ nation of the facts....” W find this claim—which is not
included in the COA, see note 1, supra —w thout nerit, in the
light of the fact that, after a two-day evidentiary hearing, that
court was fully aware of the tinme period in which Martin and Sweet
were in the sanme section, and when they were cell mates, as
di scussed infra.
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3.

Martin mai ntains al so he was prejudiced by the State’s failure
to disclose, and counsels’ failure to discover (and utilize for
i npeachnent), Sweet’s full crimnal record, which included several
prior convictions (for theft and “unauthorized use of a novable”,
and for sinple assault), as well as pending charges (Sweet
absconded with over $500 in parish funds given himfor use as an
under cover narcotics informant, and threatened to kill the officer
who subsequently arrested him). |In particular, Martin' s counse
was unable to counter Sweet’s trial testinony that he had only one
crimnal offense —for cocaine distribution.

The record i ndicates, and the state district court determ ned:
at a pre-trial hearing, the State provided Sweet’s crimnal record
to Martin's counsel. At a hearing on Martin’s new trial notion,
however, Martin' s counsel testified that the State provided only “a
typewitten |list of sone charges agai nst one inmate” (unidentified
in the record).

The state district court noted: Sweet testified at trial in
his prison uniform the jury was aware he had one prior felony
conviction and was currently in prison; and evidence of the then
pendi ng charges, adm ssible only to show bias or prejudice, would
not have been admtted, because Sweet denied any prom se by the
State of leniency or a plea bargain. As a result, it held that

Martin had not shown the requisite prejudice.
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For this issue, as with the first two, the state court
deci sion was not outside the standard of 8§ 2254(d)(1), as defined

in WIIlians.

As he did in district court, Martin asserts that,
cunul atively, the referenced suppressed or undi scovered i npeachnent
evidence translates into the requisite prejudice. He contends:
the only other evidence of aggravated rape, the scratches and ot her
physical injuries (bite mark on shoul der and tear under tongue)
observed by w tnesses, could have been caused by his clained fight
at the bar. (As noted, according to Martin’s cousin, Martin said
the injuries resulted froma fight there with a “country boy”.)

The State responds that, in addition to Sweet’s testinony,
ot her evidence supported finding aggravated rape: Martin's
physical injuries; the renoval of the victinms clothing; and the
| ogical inference that, had the sexual relations been consensual,
Martin would have had no reason to kill Ther. The State
acknowl edges “Sweet is the only State witness who testified that
[Martin] told himhe raped the victini (enphasis added); but, it
clains WIIlianson, Fontenot, and Rushing s testinony al so supported
aggravated rape because they “relayed the last words of [the
victin]” — that Martin “took advantage of her” (WIIianson) or

raped her (Fontenot and Rushing).
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Martin replies that this contention by the State —the victim
“spoke through” Martin and then through the inmates —is hearsay
w thin hearsay, and cannot be used to establish aggravated rape,
because such evidence is too unreliable. |In support, Martin cites
State v. Lubrano, 563 So. 2d 847, 849 (La. 1990) (“[w here the
state’s case rests entirely on hearsay evidence ... counsel’s
failure to object does not necessarily foreclose inquiry into the
reliability of the result”) (enphasis in original); and State v.
Allien, 366 So. 2d 1308, 1312 (La. 1978) (reversing conviction
where “unobjected to hearsay” was “exclusive evidence of a
defendant’s quilt”). Martin contends: by taking the victims
al l eged statenents out of context, the State ignores the fact that
such testinony indicates, at nost, the victimthought Martin had
t aken advant age of her intoxication.

We find, consistent with Martin’s assertion at oral argunent,
that this hearsay i ssue, even if raised previously, was apparently
not a basis for the decisions by the Louisiana Suprene Court on
direct appeal, or by the state district court or federal district
court on post-conviction review Accordingly, we decline to
consider this (the State’s) contention.

To denonstrate the requisite prejudice as a result of the
claimed cunul ative error, Martin points to the magistrate judge’'s
statenent, in his report and reconmmendation, that, under a de novo

review, he mght have reached a different conclusion than did the
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state district court. However, as discussed, this is not the
standard of review “[A]n unreasonable application of federal |aw
is different from an incorrect application of federal |aw'.
Wllians, 120 S. C. at 1522 (enphasis in original).

Concerning this cunul ative-error-issue, and as noted for each
of the earlier issues, we conclude that the state district court
did not unreasonably apply federal law to the facts. Sweet’ s
testinony, with the exception of that about the aggravated nature
of the rape, was corroborated by a nunber of other w tnesses and
ot her evidence, and Sweet’s testinony concerning the aggravated
nature of the rape was, to sone extent, corroborated by Martin’s
vi si bl e physical injuries shortly after the nurder.

L1,

For the foregoing reasons, and consistent with the result
reached in our first (vacated) opinion, the denial of habeas relief
IS

AFF| RMED.
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