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UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-30513

COVPUTER MANAGEMENT ASSI STANCE COWMPANY,
Pl ai ntiff-Appellant,

V.

ROBERT F. DeCASTRO, INC., et al.
Def endant s,

| NFORVATI ON MANAGEMENT CONSULTANTS & ASSOCI ATES, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

July 25, 2000

Bef ore GARWOOD, DeMOSS and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

Plaintiff-Appellant appeals the district court's entry of
j udgnent for Defendant-Appellee after a bench trial on clains of
copyright infringenent, trade secret m sappropriation and unfair
trade practices. W affirmthe district court's ruling on these
clains. Plaintiff also appeals the district court's award of
attorney's fees pursuant to a fee-shifting statute. W express
no judgnent on the validity of this fee determ nation and di sm ss
this portion of the appeal for lack of jurisdiction.

FACTUAL H STORY AND PROCEEDI NGS BELOW

Conmput er Managenent Assi stance Conpany (“CMAC') devel oped a



conputer programfor the picture fram ng industry nanmed ACCESS.
ACCESS is a front-end pricing programthat assists distributors

i n managi ng sales and facilitating transactions with custoners.
In 1983, CMAC |licensed ACCESS to Robert F. de Castro, Inc.
(“deCastro”) a mmjor whol esale distributor of picture frames, and
trained deCastro's information systens manager, Luis Escal ona,
(“Escalona”) to use ACCESS. Under this |license agreenent, CMAC
pl aced confidentiality restrictions on deCastro's right to use
and di scl ose ACCESS.'!

CMAC s package to deCastro included a sublicense of an
interpreter, licensed by CMAC to run ACCESS on deCastro's
conputer. An interpreter translates instructions in a specific
program | anguage, in which a programer has witten a program
(its “source code”), into a specific nunerical |anguage (its
“object code”) that the conputer is built to run on. BUSS al so
depended on the CMAC licensed interpreter to run on deCastro's
conput er.

In 1992, Information Managenent Consultants (“IMC"), a
val ue- added resell er of FACTS, a conprehensive software package

for whol esale distributors in general (i.e., not industry

! In addition to ACCESS, deCastro used a “Backup Stock
Systent (BUSS) programthat was witten by Escalona in the sane
busi ness basi c | anguage that ACCESS used. BUSS is a back-end
inventory that assists distributors in managing stock. This
program kept track of 25,000 boxes of fram ng and nolding in
deCastro's inventory. It specified identity, quality and bin
| ocation of each itemfromreceipt until sale. BUSS enabl ed
enpl oyees to know what was in the warehouse and where to find it.
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specific) contacted deCastro. The next year, |IMC presented a
proposal to install and nodify FACTS to fit deCastro' s needs.
This was | MC s inaugural foray into the picture framng industry.
A docunent referred to as “Appendi x A’ proposed nodifications to
i ncorporate deCastro's internal BUSS and interface with
deCastro's pricing regine.

I n August of 1993, deCastro decided to enter into a new
contract wth CMAC. CMAC agreed to try to nodify ACCESS to
provide direct order entry and for that purpose got fromIM a
FACTS denonstration package including that feature. CMAC was
unable to nodify ACCESS to satisfy deCastro's need for direct
order capability. DeCastro renewed discussions with | MC and
eventually entered into a contract for FACTS that included itens
from Appendi x A The unconplicated nodifications were nmade by
adding files (approximately 750 |ines of code) to generic FACTS
(contai ning over 600,000 lines of code). IMCinstalled the
nodi fi ed FACTS and deCastro began using it in June of 1996.
Because FACTS was witten in a different |anguage (BBX basic)
than ACCESS, IMC also installed another interpreter. The CVAC
software was still installed and the CMAC interpreter was still
utilized to run BUSS.

In February of 1997, CMAC filed suit agai nst deCastro,

Escal ona and | MZ? al | egi ng copyright infringenent, trade secret

2 Defendants deCastro and Escal ona are no | onger parties to
this appeal. Al clains against deCastro and Escal ona were
settled by agreenent between the parties. Their cross appeal
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m sappropriation, unfair and deceptive trade practices and breach
of contract. After a two-week bench trial, the district court
entered judgnent against CMAC on all clains. |In addition, the
district court awarded attorney's fees agai nst CMAC pursuant to
the Copyright Act's fee-shifting provision. CMAC appeals the
district court's dismssal of its clains as against |IMC and the
award of attorney's fees.
STANDARD COF REVI EW

“We review the district court's findings of fact for clear
error and deci de issues of |aw de novo.” Malchi v. Thaler, 211
F.3d 953, 956 (5th G r. 2000).

DI SCUSSI ON

Copyright Infringenent.

A plaintiff nust prove the follow ng elenents to succeed on
a claimof copyright infringenent: (1) ownership of the
copyrighted material and (2) copying by the defendant. See
Al catel USA, Inc. v. DA Technologies, Inc., 166 F.3d 772, 790
(5th Gr. 1999). “Copyright ownership is shown by proof of
originality and copyrightability in the work as a whol e and by
conpliance with applicable statutory formalities.” Engineering
Dynam cs, Inc. v. Structural Software, Inc., 26 F.3d 1335, 1340
(5th Gr. 1994) (citing Plains Cotton Coop. Ass'n v. (Goodpasture

Conmputer Serv., Inc., 807 F.2d 1256, 1260 (5th Gr. 1987)),

against CMAC is no | onger before us.
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opi ni on suppl enented on denial of rehearing by 46 F.3d 408 (5th
Cir. 1995). It is undisputed that CMAC obtai ned a copyright for
ACCESS.

Not all copying by a defendant is actionable as copyright
infringement. “A copy is legally actionable if (1) the all eged
infringer actually used the copyrighted naterial to create his
own work, and (2) substantial simlarity exists between the two
works.” Alcatel, 166 F.3d at 790. The factual question of
whet her the defendant actually used the copyrighted material can
be inferred by showi ng proof of access to the copyrighted work
and probative simlarity between the defendant's work and the
copyrighted work. See Engi neering Dynam cs, 26 F.3d at 1340-41
(citations omtted). The second question is whether the copying
is legally actionable. The inquiry here is whether there is
substantial simlarity between the two works. See id.

Conputer prograns are entitled to copyright protection. See
id. at 1341; see also Vault Corp. v. Quaid Software Ltd., 847
F.2d 255, 259 (5th Gr. 1988) (noting that the Copyright Act was
anended in 1976 “to include conputer prograns in the definition
of protectable literary works”). The Copyright Act defines a
conputer programas “a set of statenents or instructions to be
used directly or indirectly in a conputer in order to bring about
a certainresult.” 17 U S. C § 101 (1994). “[C]opyright
protection for an original work of authorship [does not] extend

to any idea, procedure, process, system nethod of operation,
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concept, principle, or discovery, regardless of the formin which
it is described, explained, illustrated, or enbodied in such
work.” 17 U.S.C. 8§ 102(b) (1994). In other words, copyright
protection does not extend to ideas, per se, but to the
particul ar expression of those ideas.

The law in this Crcuit |ends copyright protection to the
non-literal as well as the literal elenents of conputer prograns.
See, e.g., Kepner-Tregoe, Inc., v. Leadership Software, Inc., 12
F.3d 527, 536 n.20 (5th Cr. 1994) (enbracing the
“noncontroversial proposition that non-literal aspects of
copyrighted works--like structure, sequence, and organi zation--
may be protected under copyright law') (citing Feist
Publications, Inc. v. Rural Tel. Serv. Co., Inc., 499 U S. 340
(1991)).

CVMAC argues that copyright protection extends to the terns
of its literal lines of code and its non-literal elenents of
architecture, design and codi ng net hodol ogy. Notw thstanding the
fact that there is no literal simlarity between the code |ines
of FACTS and ACCESS, CMAC argues that copyright protection was
infringed on the non-literal design and organizational elenents.

We use the “abstraction-filtration” nmethod to determ ne
copyright protection. See Engineering Dynamcs, 26 F.3d at 1343.
The approach was taken fromthe Tenth Crcuit's analysis in Gates
Rubber Co. v. Bando Chem cal Indus., Ltd., 9 F.3d 823 (10th Cr

1993). That court's thoughtful explanation guides our analysis
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on this issue:

First, in order to provide a framework for
anal ysis, we conclude that a court should dissect the
program according to its varying levels of generality
as provided in the abstractions test. Second, poised
with this framework, the court shoul d exam ne each
| evel of abstraction in order to filter out those
el ements of the program which are unprotectable.
Filtration should elimnate from conparison the
unprotectabl e el enents of ideas, processes, facts,
public domain information, nmerger material, scenes a
faire material, and other unprotectable el enents
suggested by the particular facts of the program under
exam nation. Third, the court should then conpare the
remai ni ng protectable elenents with the all egedly
infringing programto determ ne whether the defendants
have m sappropriated substantial el enents of the
plaintiff's program

Gates Rubber, 9 F.3d at 834, quoted in Engi neering Dynam cs, 26
F.3d at 1342-43.

The scenes a faire doctrine excludes from copyri ght
protection work serving functional purposes or work that is
dictated by external factors such as particul ar busi ness
practices. The Gates Rubber Court articulated the application of
this doctrine to copyright issues involving conputer prograns.

In the area of conputer prograns these external factors

may i ncl ude: hardware standards and nechani ca

specifications, software standards and conpatibility

requi renents, conputer manufacturer design standards,

target industry practices and demands, and conputer

i ndustry progranm ng practices.

9 F.3d at 838 (citations omtted), quoted in Engi neering
Dynam cs, 46 F.3d at 410 n. 2.
A Abstraction.

We nust first divide the ACCESS program segnents into | ayers



of abstraction and determ ne “whether the contents of that
segnent depict an idea, process or nethod, which, inseparable
fromits expression or incapable of expression by any other
means” and are therefore not copyrightable. Engineering
Dynam cs, 26 F.3d at 1343.

Appendi x A® di scusses how the generic FACTS system woul d be
nmodi fied to incorporate deCastro's nmethod of doi ng business. CVAC
asserts that Appendi x A provides anple evidence of a copyright
violation. |t alleges that Appendi x A contains nunerous
copyri ght abl e desi gn specifications, not just general business
practices, which were copied fromits program Specifically,
Section Two of Appendi x A details the nost significant
nmodi fications to generic FACTS: those necessary to acconmobdate
deCastro's pricing matrices. The pricing systemincludes group
pricing,* custoner special pricing® and price calculations.?®

Section Four of Appendix A covers corner sanples and chop

3 This docunent is an appended portion of a |arger docunent
that constituted | MC s proposal to deCastro.

4 Discount pricing based on the volune purchased within a
user-defined group of itens, rather than on the volune of each
itemitself.

5 Each custonmer may have its own pricing of discount
schedul e.

6 The pricing hierarchy is the order of precedence of the
manual |y entered price, the custonmer special price, the group
price, the itemdiscount price and the item base price.
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handl i ng” aspects of deCastro's business.

After a thorough exam nation of Appendi x A and the renai nder
of the record, we agree with the district court on the initial
| evel of abstraction analysis. The ACCESS program contains
several features that qualify as an “expression” of a detailed
desi gn specification devel oped by CMAC in its source code and
object code, as well as the non-literal elenents of its program
to neet the requirenents of the framng industry. Accordingly,
the district court properly proceeded to the next stage of the
anal ysis: “filtration.”

B. Filtration

“The filtration conponent of the analysis seeks to isolate
noncopyri ghtabl e el ements fromeach particular |evel of a
program” Engi neering Dynam cs, 26 F.3d at 1344. |deas,
i nformati on, methods, scientific discoveries, facts, information
in the public domain and scenes a faire are not protected. See
id. The district court found that the nodifications to generic
FACTS perforned by | MC were dictated by the business practices
and demands of deCastro and, therefore, fell within the scenes a
faire exception.

Section Two of Appendi x A di scusses what nodifications to

FACTS were necessary to neet deCastro's needs for naintaining

” Corners mght be used as sanples in a frame shop. The
chop service refers to the whole franme, which is cut to size to
the custoner's request to a sixteenth of an inch, as is standard
in the framng industry.
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files of its pricing elenents: price groups (wWwth price affected
by feet purchased), product types (pricing by both type and cl ass
of product) and group/product (group discounting for conbinations
of different itens). Pricing was al so unique for certain
custoners, adjusted by both dollar anount and percent age.

Section Four of Appendi x A addresses cal cul ation both of the
total material used to nake a “chop” or corner, and of the |ineal
I ength of fram ng material that remained.

The district court found that Appendix A represents the
specific needs of deCastro's business as well as practices that
are standard in the picture framng industry. W agree with this
reading and the district court's conclusion that Appendix Ais
the expression of a thenme common in an industry that takes phone
orders, prices a product with special rates for particul ar
custoners and tracks the inventory available to fill the orders.
These elenents are dictated by the business practices of the
i ndustry in which deCastro engages. Under the doctrine of scenes
a faire, those expressions contained in Sections Two and Four of
Appendi x A that are dictated by these external factors are not
subject to copyright protection and are elimnated from
consideration in conparing the ACCESS and FACTS prograns.

C. Substantial Simlarity.

Next we must exam ne whet her the defendant copied any
remai ni ng protected aspects of ACCESS, unrelated to the

functi onal purposes excluded fromprotection by the scenes a
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faire doctrine--i.e., the source code and file |layouts for the
program including all designs reveal ed by the source code and
file layouts. See Engineering Dynamcs, Inc., 26 F.3d at 1347.

Ceneric FACTS is a conprehensive programthat required few
nodi fications to conformto deCastro's needs, and there is no
all egation that generic FACTS incorporates CMAC s proprietary
information. The district court found substantial differences
when it conpared the nodified FACTS programw th ACCESS. For
exanple, it noted that the two prograns are witten in different
basi ¢ | anguages and have different sequences.

| MC adapted FACTS to fit deCastro's needs by adding sinple
file mai ntenance prograns, keys and data to the generic FACTS
program The nodifications represent a fraction of the generic
FACTS source code and are dictated by the structure of generic
FACTS. W agree with the district court's finding that the
| ogical way to nodify generic FACTS was to add files to
accommodat e deCastro's particul ar business practices.

D. M sappropriation of Copyrighted Materi al.

The district court found that the evidence did not establish
that | MC programers copied the ACCESS program Testinony at
trial revealed that, when IMC installed FACTS on deCastro's
conputer hardware, CMAC s code was still on the hardware. The
district court found that the IMCinstaller did not see CVMAC s
code and that he was not attenpting to duplicate the nethodol ogy

because FACTS had its own file |ayouts. Another w tness, who
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performed nost of the work for IMC in nodifying the FACTS
software, testified that he foll owed Appendi x A and devel oped the
file layouts as he wote the programw thout using CMAC s file

| ayouts. He stated that he began with the existing FACTS code
and upgraded according to deCastro's busi ness needs when
necessary. The district court found, that this wtness did not
see CMAC s source code, file layouts, file docunentation or
contracts. W find no clear error in these findings.

We agree with the district court's analysis of CVMAC s
copyright claimagainst |MC.8 Generic FACTS and ACCESS are
simlar only in that they both serve deCastro's needs when
nmodified to reflect the particular practices of the fram ng
i ndustry and deCastro's business. Accordingly, CMAC has not
denonstrated that FACTS is substantially simlar to ACCESS or
that the defendants have m sappropri ated substantial el enents of
t he ACCESS program
1. Msappropriation of Trade Secrets.

CMAC asserts that the conplete source code and file |ayouts
for ACCESS and all their reveal ed designs are trade secrets and
that | MC m sappropriated those trade secrets in violation of

Louisiana law. |In order to recover damages under the Loui siana

8 Because IMCis the only defendant |eft on appeal, we
speak only to CMAC s clains as they relate to IMC. This opinion
does not exam ne the district court's findings with respect to
any of the other defendants with whom CMAC s has settl ed.
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Uni form Trade Secrets Act,® “a conpl ai nant nust prove (a) the

exi stence of a trade secret, (b) a m sappropriation of the trade

secret by another, and (c) the actual |oss caused by the

m sappropriation.” Reingold v. Swiftships, Inc., 126 F.3d 645,

648 (5th Cr. 1997) (citations omtted). For purposes of this

appeal ,

the following definitions fromthe statute are rel evant:

"Trade secret" neans information, including a fornula,
pattern, conpilation, program device, nethod,
techni que, or process, that:

LA, ReEV.

(a) derives independent econom c val ue, actual or
potential, fromnot being generally known to and
not being readily ascertai nable by proper neans by
ot her persons who can obtain econom c val ue from
its disclosure or use, and

(b) is the subject of efforts that are reasonable
under the circunstances to naintain its secrecy.

STAT. ANN. § 51:1431(4) (West 1987)

"M sappropriation" neans acquisition of a trade secret
of another by a person who knows or has reason to know
that the trade secret was acquired by inproper neans .

LA, ReEV.

by a person who:

(i) used inproper neans to acquire know edge of
the trade secret; or

(ii) at the tinme of disclosure or use, knew or had
reason to know that his know edge of the trade
secret was:
* * %
(bb) acquired under circunstances giving rise
to a duty to maintain its secrecy or limt
its use; or

STAT. ANN. § 51:1431(2)(b) (West 1987).

We agree with the district court that CMAC s trade secret

9

See LA. Rev. StAT. ANN. 88 51:1431-39 (West 1987).
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claimagainst IMC fails for the sane reason as its copyright
claim |ack of proof of msappropriation.® The prinmary reason
deCastro changed to FACTS was the need for direct order

capabi lity, ' which ACCESS did not have and coul d not provide.
CMAC s features were of nomnal interest to | MC s programers
because ACCESS and FACTS were fundanental ly different--FACTS
al ready possessed capabilities that ACCESS did not.

Furthernmore, CMAC failed to show that | MC progranmers even
had an opportunity to see the ACCESS source code until four years
after the nodifications were conpleted on generic FACTS. !?

I11. Unfair Trade Practices.
CVMAC al |l eges that I MC viol ated the Louisiana Unfair Trade

Practices Act (“LUTPA"),® by disregarding its intellectual

10 W assune for purposes of argunment that the program
material at issue constitutes a trade secret. Even though, we
di spose of CMAC s trade secret claimfor |ack of proof of
m sappropriation, we do not endorse the district court's
additional ruling on this issue--i.e., that ACCESS s nodul es do
not constitute trade secret material.

11 As noted by the district court, direct order entry
capability enabl ed deCastro's tel ephone operators to take a
custoner order and quote a price over the tel ephone. Under the
CMAC system the tel ephone operator had to wite down custoner
informati on as she noved from one screen to another while taking
an order.

12 CMAC proffers as evidence that | MC saw t he ACCESS source
code, the fact that an | MC programmer did, in fact, |ook at the
code during a data conversion in a subsequent project for a
conpany called GEMNI. This occurred four years after this sane
person drafted Appendi x A and at | east one year after |IMC
conpleted its work for deCastro.

13 See LA. REv. STAT. ANN. §§ 51:1418-20 (Weést Supp. 1999).
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property rights to ACCESS when it used Escalona's privil eged
know edge of the intricacies of the software. To recover under
LUTPA, a plaintiff nmust prove fraud, m srepresentation or other
unet hi cal conduct. See Schenck v. Living Centers-East, Inc., 917
F. Supp. 432, 439 (E.D. La. 1996). “A trade practice is unfair
under the statute only when it offends established public policy
and is imoral, unethical, oppressive or unscrupulous.” Schenck,
917 F. Supp. at 439 (citation omtted).

| MC argues that CMAC s unfair trade practices claimis pre-
enpted in one of two ways. IMC s primary argunent is that the
Copyright Act's preenption provision, 17 U S.C. § 301 (1994),
bars CMAC s unfair trade practice claim W have devel oped a
two-part test for analyzing pre-enption clains under 8§ 301 of the
Copyri ght Act.

First, the cause of action is exam ned to determne if

it falls “wthin the subject matter of copyright”

Second, the cause of action is examned to determne if

it protects rights that are 'equivalent' to any of the

exclusive rights of a federal copyright, as provided in

17 U.S.C. § 106.
Daboub v. G bbons, 42 F.3d 285, 289 (5th G r. 1995) (citations
omtted). Since CMAC s unfair trade practices claimis based on
| MC s al |l eged copying of a protected conputer program our
analysis will focus on whether the cause of action provided by
Loui siana's unfair trade practices act is “equivalent” to any
exclusive rights provided for in the Copyright Act.

The test in this Crcuit for evaluating the equival ency of

rights is coomonly referred to as the “extra elenent” test. See

-15-



Al catel, 166 F.3d at 787.

According to this test, if the act or acts of [the

def endant] about which [the plaintiff] conplains would

vi ol ate both m sappropriation |aw and copyright | aw,

then the state right is deened “equivalent to

copyright.” 1f, however, one or nore qualitatively

different elenents are required to constitute the state-

created cause of action being asserted, then the right

granted under state |law does not lie “within the general

scope of copyright,” and pre-enpti on does not occur.
ld. (quoting 1 MeLVILLE B. NIMER & DaviD Nl MER, NI MVER ON COPYRI GHT §
1.01[B]J[1], at 1-13 (1998)). Because a cause of action under the
Loui siana Unfair Trade Practices Act requires proof of fraud,
m srepresentati on or other unethical conduct, see, e.g., Schenck,
917 F. Supp. at 439, we find that the relief it provides is not
“equivalent” to that provided in the Copyright Act and, thus, it
IS not pre-enpted.

| MC' s alternative argunent for pre-enption is based on the
pre-enptive section of the Louisiana Uniform Trade Secrets Act.
That section reads in pertinent part:

This Chapter displaces conflicting tort, restitutionary,

and other laws of this state pertaining to civil

liability for m sappropriation of a trade secret.
LA. REv. STAT. ANN. 8§ 51:1437 (West 1987). In order to be pre-
enpted, then, a renedy nust “conflict” wth the provisions of the
trade secret act.

W find that the renedi es provided by Louisiana's unfair

trade practices statute and those provided in its uniformtrade

secrets act do not conflict, but nmerely provide parallel renedies
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for simlar conduct. Therefore, Louisiana' s Uniform Trade
Secrets Act does not pre-enpt CMAC s unfair trade practice's
cl ai m agai nst | MC.

The personal right of action under LUTPA applies only to
direct consuners or to business conpetitors. See, e.g., Delta
Truck & Tractor, Inc. v. J.lI. Case Co., 975 F.2d 1192, 1205 (5th
Cr. 1992); National Gypsum Co. v. Ace Wwolesale, Inc., 738 So.
2d 128, 130 (La. C. App. 5th Gr. 1999); Thi baut v. Thibaut, 607
So. 2d 587, 607 (La. . App. 1st Cr.), wit denied by 612 So.
2d 38 (La. 1993); G| v. Metal Serv. Corp., 412 So. 2d 706, 707
(La. C&. App. 4th Cr. 1982), wite denied by 414 So. 2d (La.
1987). CMAC has standing to assert a claimagainst | MC because
IMC is a direct conpetitor of CMAC

We agree with the district court's finding that CMAC has not
all eged any clains of fraud or m srepresentation on the part of

IMC. W fail to see where the “record clearly shows that | MC

14 Since this is a question of state law interpretation, we
exam ned Loui siana cases |aw on this issue and found no case
exactly on point, but did find a nunber of cases allow ng
plaintiffs to assert a cause of action under each statute. See,
e.g., Boncosky Services, Inc. v. Lanpo, 751 So.2d 278 (La. App.
1st Gr. 1999), wit denied by --- So. 2d ---, No. 2000-0322,
2000 W. 365733 (La. Mar 23, 2000); A Confidential Linbusine
Service, Inc. v. London Livery, Ltd., 612 So. 2d 875 (La. App.
4th CGr. 1993), wit denied by 614 So. 2d 1263 (La. 1993), accord
Konecranes, Inc. v. Robina, No. 98-2997, 1998 W. 812447, at *2
(E.D. La. Nov. 17, 1998). Cf. Troxler Electronic Lab., Inc. v.
Palilla, No. 316518, 1995 WL 299599, at *2 (Conn. Super. C. My
10, 1995) (noting that “since CUTPA provides a renedy parallel to
[the] Uniform Trade Secrets Act, causes of action under both
statutes may be nmaintained”).
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conspired” with the other defendants to “m sappropriate
proprietary information, transfer trade secrets and infringe
copyrightable el enents of CMAC s software.” Finding no evidence
of a conspiracy between | MC and the other defendants, the only
question is whether INC, as a conpetitor of CMAC, engaged in

“ot her unethical conduct.”

Because the district court's finding that | MC did not copy
ACCESS in nodi fying FACTS was not clearly erroneous, we fail to
see any evidence of unethical conduct on the part of IMCin
nodi fyi ng generic FACTS for use by deCastro that would bring it
within the unfair trade practices statute.

V. Award of Attorney's Fees.

The defendants in this case, including | MC, noved the court
for an award of attorney's fees pursuant to the Copyright Act's
fee shifting section.?® The district court awarded the
defendants attorney's fees. Because the district court referred
the anobunt of award of attorney's fees to the magi strate judge,
the order awarding such fees is not final. See DelLoach v.

Del chanps, Inc., 897 F.2d 815, 826 (5th Gr. 1990) (“Because a
judgnent is not final until both liability and damages are
determ ned, a judgnent awardi ng an unspecified anmount of
attorney's fees is interlocutory in nature.”); see also Liberty

Mut. Ins. Co. v. Wetzel, 424 U S. 737, 743-44 (1976).

15 See 17 U.S.C. § 505 (1994).
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Therefore, we dism ss the portion of the appeal regarding
attorney's fees for want of jurisdiction.
CONCLUSI ON
For the foregoing reasons we affirmthe judgnent of the
district court save the portion on attorney's fees. W dismss
the appeal on the issue of attorney's fees for |ack of

jurisdiction.

AFFI RVED, in part, appeal DI SM SSED, in part.
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