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Appeal fromthe United States District Court for the
M ddle District of Louisiana

Sept enber 15, 2000
Bef ore JONES, DUHE, and WENER, Circuit Judges.
EDITH H JONES, G rcuit Judge:

Plaintiffs, United States Fidelity & Guaranty Conpany and
various other private insurance conpanies, appeal the district
court’s summary j udgnment uphol di ng a Loui siana statute that altered
the funding fornmula for the Louisiana Workers’ Conpensati on Second
I njury Fund. Because, as appliedto the plaintiffs, the statute in
question violates the Takings Clause of the United States
Constitution, we REVERSE the judgnent and REMAND for further
pr oceedi ngs.

| . BACKGROUND

In 1974, the Louisiana legislature established the

Wor kers’ Conpensation Second Injury Fund (“SIF"). See 1974 La.

Acts, No. 165, 8 1 (the “1974 Act”). The SIF s stated purpose was



to encourage the hiring and retention of disabled workers. Under
the previous workers’ conpensation system an enployee’s current
enpl oyer was responsible for paynent of disability benefits even
t hough the worker’s disability was partly attributable to a prior
accident or disability not involving the current enployer. As a
result, an enployer faced higher insurance costs when hiring a
previ ously di sabl ed worker than it woul d for an abl e-bodi ed wor ker,
and the hiring of previously-injured enployees was concomtantly
di scour aged.

The SIF renoved fromthe ordi nary course of insurance an
enpl oyer’s hiring of previously-injured workers. Under the SIF, if
an enpl oyer becane |iable to pay conpensation to a di sabl ed worker
as aresult of a second injury, the SIF rei nbursed the enpl oyer (if
the enployer was self-insured) or the enployer’s workers’
conpensation insurer (if the enployer was insured) for benefits
paid to the enployee. As designed, the SIF was cost-neutral to
wor kers’ conpensation i nsurers whil e spreadi ng the costs of second
injury benefits anong all enployers in the State of Louisiana.
This policy was inplenented in two ways. First, when an injured
worker filed a second injury claimwth an insurer, the insurer
paid the claim but obtained reinbursenent from the SIF. The
insurer was thus an internediary, with the SIF serving as the

ultimate payor of benefits. Cdains for serial injuries no |onger



formed part of an enployer’s loss profile on which its worker’s
conpensation prem uns were directly based.

Second, the insurer acted as a conduit through which the
SIF passed on reinbursenent costs and adm nistrative expenses to
i nsured enpl oyers. (The SIF assessed self-insured enployers
directly.) Under the 1974 Act, insurers were assessed a
| egislatively-fixed percentage of workers’ conpensation insurance
prem uns col |l ected during the applicable year. See La. Rev. Stat.
§ 23:1377(B)(1974). Louisiana regulators interpreted the 1974 Act
to allow insurers to pass these assessnents on to enployers by
i ncluding themin the “expense conponent” of workers’ conpensation
I nsurance rates. By including the assessnent in the prem uns
billed to insureds, the insurers were rei nbursed by enpl oyers, on
a dollar-for-dollar basis. The assessnents were ultimtely borne
by the enployers proportionately, and the State of Louisiana thus
avoided the admnistrative difficulties of collecting snal
assessnents from thousands of insured enployers. I nsurers al so
collected lower premuns in recognition of the fact that they no
| onger covered the costs of workers’ second injury clains. This
system assured that insurers bore none of the SIF s costs and
recei ved no net benefit fromthe SIF

I n 1995, the Louisiana legislature enacted Act 188, which
anended the 1974 Act. See 1995 La. Acts, No. 188 (“Act 188"),

codified at La. Rev. Stat. 88 23:1371-1378. Act 188 di d not change



the purpose or organization of the SIF, but it did change the
met hod of assessing insurers’ annual contributions to the SIF.
| nst ead of basi ng assessnents on a percentage of prem uns col |l ected
in Louisiana, Act 188 noved to a percentage of workers’
conpensati on benefits paid by the insurer or self-insured in the
previ ous cal endar year. Wile the previous system based
assessnments on an insurer’s current volunme of transactions --
specifically, prem uns col |l ected under policies witten
contenporaneously wth the assessnent -- Act 188 predicates
assessnents on the insurer’s vol une of business witten in earlier
years.!?

In addition to changing the SIF s assessnent fornula, Act
188 was nmade retroactive to insurance policies witten before the
Act’ s passage. Thus, Act 188 applies to any policy witten before

its effective date? if that policy resulted in the paynent of

. According to the plaintiff insurance conpanies, there is
typically a long gap, or tail, between the date of a policy’'s
i ssuance and the date when a claimis paid under that policy. This
“tail” exists for three reasons. First, workers suffering total or
partial permanent disability are entitled to benefits for sone
years during which they would have had, but for the injury, an
earni ngs capacity. Second, if an injury is fatal, workers’
surviving famly nenbers are entitled to death benefits -- the
wor ker’s spouse until death or remarriage and any children until
they reach the age of nmmjority. Finally, occupational diseases
such as asbestosi s have | ong | atency peri ods, and workers suffering
from these diseases mght not file clainms until years or decades
after exposure to the asbestosis or other disease-causing
subst ance.

2 Act 188 was effective June 12, 1995. La. Rev. Stat. 8
23:1377.



benefits after the effective date. Act 188 was al so nade expressly
applicable to workers’ conpensation insurers who, prior to the
Act’'s passage, had wthdrawn from the Louisiana market or had
substantially reduced their underwiting in the state.?

The plaintiffs represent the class of insurers that,
prior to 1995, withdrew fromthe Louisiana market or substantially
reduced their underwiting in the state.* In April 1996, they
initiated this action, alleging that application of Act 188 to pre-
enact nent insurance contracts violated the Takings O ause, the
Contract C ause, and the Equal Protection C ause of the U S
Constitution. They naned as defendants, in their official
capacities, the nenbers of the Louisiana Wrkers’ Conpensation
Second Injury Board (the “Board”), the Louisiana Secretary of
Labor, and the State’s Conm ssioner of Insurance (collectively, the

“state officials”), all of whomare responsi ble for inplenenting or

3 Act 188 provides that “[a]lny property and casualty
insurer that has discontinued witing workers’ conpensation
insurance in this State . . . shall continue to be liable for
paynment of any assessnent to the [SIF] on account of any benefits
paid.” La. Rev. Stat. 8§ 23:1377(C) (2).

4 Two of the plaintiff famlies of affiliated conpanies,
United States Fidelity & Guaranty Conpany and Crum & Forster (d/b/a
U S Fire and North River) effectively withdrew fromthe Loui si ana
mar ket . The remaining plaintiffs substantially reduced their
underwiting in the State. For exanple, the plaintiffs offered
evidence that one insurer reduced its prem um volune from $62
mllion to $2 million from 1990 to 1994. Another insurer reduced
its volume from$88 mllion to $5 million during the same period,
and another reduced its volume from$74 mllion to $8 mllion.
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enforcing Act 188.° The conplaint sought declaratory and
injunctive relief.

The parties filed cross-notions for summary judgnent, and
the case was referred to a magi strate judge, who reconmended t hat
the state officials’ notion be granted on the Contract C ause and
Equal Protection clains and that the plaintiffs’ notion be granted
on the Takings Cause claim After tinely objections by the
parties, the district court granted sunmary judgnent in favor of
the state officials on all clains and dism ssed the case.

Plaintiffs now appeal the disposition of their Contract
Cl ause and Taki ngs Cl ause clains.®

1. DI SCUSSI ON

The Takings Cause of the Fifth Amendnent provides:
“[NJor shall private property be taken for public use, w thout just
conpensation.” U S. Const. amend V.’ The purpose of the Takings

Clause is to prevent the governnent from*“forcing sone peopl e al one

5 The conpl ai nt al so naned the Loui siana Attorney Ceneral
as a defendant in his official capacity, but he was | ater di sm ssed
by stipulation of the parties.

6 We reviewthe district court’s grant of summary judgnent
de novo. Voting Inteqgrity Project, Inc. v. Boner, 199 F.3d 773,
774 (5th Gr. 2000); Norman v. Apache Corp., 19 F.3d 1017, 1021
(5th Cr. 1994). As the facts are uncontested, the questions
before us are those of law, including characterizing the |egal
effect of the facts.

! The Fifth Amendnent applies to the states through the
Fourteenth Anendnent. WIIlianson County Reqi onal Pl anning Connin
v. Ham lton Bank of Johnson Gty, 473 U S. 172, 105 S.Ct. 3108,
3111 (1985).




to bear public burdens, which, in all fairness and justice, should

be borne by the public as a whole.” Eastern Enterprises v. Apfel,

524 U.S. 498, 522, 118 S.Ct. 2131, 2146 (1998), (quoting Armstrong

v. United States, 364 U S. 49, 49, 80 S. . 1563, 1569 (1960)).

Thi s case does not present a classic taking in which the
governnent directly appropriates private property for its own use.

See Eastern Enterprises, 524 U S. at 522. Rat her, the alleged

taking arises from an economc regulation -- a “public program
adj usting the benefits and burdens of economc |ife to pronpte the

comon good.” |d., citing Penn Central Transp. Co. v. New York

City, 438 U.S. 104, 124, 98 S.Ct. 2646, 2659 (1978). The inquiry
into a challenged regulation’s constitutionality involves an
eval uation of the “justice and fairness” of the governnent action.
Id. at 523. Although this inquiry involves no set fornula and is
necessarily ad hoc and fact intensive, the Suprene Court has
identified three factors of “particular significance” to a
regul atory takings clause analysis: (1) the econom c inpact of the
regul ation on the claimant; (2) the extent to which the regulation
has interfered with reasonabl e i nvest nent - backed expectations; and
(3) the character of the governnent action. 1d. at 523,24, citing

Connolly v. Pension Benefit Guaranty Corp., 475 U. S. 211, 224-25,

106 S.Ct. 1018, 1026 (1986).
It rnust be acknowl edged that a plaintiff bears a

substantial burden in proving that governnent action inflicts an



unconstitutional taking. See United States v. Sperry Corp., 493

U S 52, 60 (1989). Further, the conplexity of the i ssue nmanifests
itself in the variety of relevant Suprene Court decisions. See,

e.q., Eastern Enterprises, 524 U S. at 541-42 (Kenneby, J.,

concurring in the judgnent and dissenting in part and citing
numer ous cases). Nevertheless, a review of the justice and
fairness of Act 188 in light of the three listed factors |leads to
t he sane concl usi on reached by the nagi strate judge: as applied to
the plaintiffs’ insurance contracts entered into before the law s
effective date, Act 188 unconstitutionally takes the plaintiffs’
property w thout just conpensation.?
A.  Econom c | npact

I n exam ni ng the econom c i npact of Act 188, not only the
financial burden it inposes but also the proportionality between
that burden and the insurers’ experience with the SIF nust be

consi der ed. See Eastern Enterprises, 524 U. S. at 530

Additionally relevant are any parts of Act 188 by which plaintiffs
can “noderate and mtigate” the economc inpact. 1d., 524 U S. at
527.

There is no doubt that Act 188 inposes a considerabl e,
novel financial burden on the plaintiffs. Under the SIF funding

schene established by the 1974 Act, insurers paid a net anount of

8 Because we invalidate Act 188 as applied to plaintiffs
under the Takings Cl ause, we will pretermt and express no opinion
on the plaintiffs’ Contract C ause claim
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zero for clains made on the Second Injury Fund and collected SIF
premuns from their insureds only to pass-through the SIF
assessnents. In contrast, Act 188 charges insurers based on
benefits paid under insurance policies witten before the law s
effective date, and it affords these plaintiffs no neans to recoup
the charge. Insurers that have naintai ned a substantial presence
in the Louisiana market can still pass the cost of these
assessnents to their insureds. But plaintiff insurers that have
di scontinued witing policies in Louisiana charge no ongoing
premuns in the State through which the assessnents can be passed.
Li kewi se, plaintiff insurers that have substantially reduced their
vol unme of business cannot, as a practical mtter, pass the
assessnents through to enpl oyers; their reduced prem um base woul d
requi re unconpetitively high rates that woul d drive themout of the

mar ket . ° The magistrate judge found that Act 188 cost the

plaintiffs $5 million in 1995, and plaintiffs thensel ves estinmate
wi t hout contradiction that Act 188 will cost them $45 mllion in
the future. These suns represent a substantial liability. See

Eastern Enterprises, 524 U S. at 529-32 (finding a substantia

econoni c i npact where the plaintiff had been assessed $5 million in

one year and faced even greater future liabilities).

o These plaintiffs’ evidence that they woul d have to raise
rates to nonconpetitive levels to pass on the costs of the new
assessnents went uncontradi cted by defendants.
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The defendants contend, however, that plaintiffs have
suffered no negative inpact because plaintiffs in 1995 received a
total reinbursenent benefit of over six mllion dollars thanks to
Act 188. This is specious. The reinbursenent touted by defendants
did not cover the assessnents now paid by the plaintiff insurers.
Even after the passage of Act 188, insurers or self-insured
enpl oyers continue to be reinbursed by the SIF for the benefits
they have paid to reinjured workers. The fundanental structure of
the SIF has not been altered, but the inposition of part of its
cost upon insurers w thout opportunity for pass-through is new

I n essence, the State of Louisianais the troll under the
bridge, extracting noney from busi nesses whose sole activity is
sending noney into the state. This anpbunts to a transfer of
plaintiffs’ assets to the state or to third parties for public use.

The new y-created liability reflects no proportionality
to the plaintiffs’ experience with the SIF. For over twenty years
before Act 188, plaintiffs were an internediary for the SIF. They
col |l ected assessnents fromenpl oyers and recei ved S| F rei nbur senent
for paynment of second injury benefits. They received no net
benefits and incurred no net costs. Def endants do not argue that
the policy and purpose of the SIF have changed since its inception
in 1974, But under Act 188, plaintiffs nust nmake significant net
contributions to the fund. Act 188 thus inposes costs on parties

that never profited fromthe SIF

11



Def endants argue that the plaintiffs are still receiving
SIF reinbursenent even though, if Act 188 is invalidated, they
woul d no | onger be paying assessnents to SIF. Again, defendants
ignore that, under both the 1974 and 1988 Acts, entitlenent to
rei mbursenent arises from paynent of second injury benefits, not
fromassessnents. The purpose of the SIF programhas consistently
been to renpbve the direct cost of serial injuries fromthe risk-
adj usted insurance market and to replace it by pay-as-you go
funding. Even the insurers that no | onger do busi ness in Loui siana
incur no wndfall fromthis program as they receive no net profit
from SIF rei nbursenents and never in the past collected prem uns
for the risk of second injuries.

Defendants also fail to show that plaintiffs could have
mtigated or noderated the inpact of Act 188. Act 188 offered no
gradual phase-in period. If plaintiffs refuse to pay the
assessnents, they are subject to substantial penalties, including
a civil penalty equal to 20 percent of the anbunt assessed but
unpai d. Though def endants suggest that plaintiffs could choose to
wite nore workers’ conpensation policies in the state, the
mtigating neasures nust be found in the challenged regulation

itself. See Connolly, 475 U. S. at 226 (finding that the chall enged

statute itself contained provisions by which the plaintiff could

mtigate liability).
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B. Interference wth Reasonabl e I nvest nent-Backed Expectations
Retroactivity is generally disfavored in the law. See

Eastern Enterprises, 524 U S at 532, 118 S .. at 2131 (citing

Bowen v. Georgetown Univ. Hospital, 488 U. S. 204, 208, 109 S. C

468, 469-70 (1988)). Retroactive |legislation, as opposed to the
prospective kind, can present nore severe problens of unfairness
because it can upset legitinmate expectations and settled

transacti ons. See CGeneral Mdtors Corp. v. Ronmein, 503 U S 181

191, 112 S. C. 1105, 1112 (1992).

The magistrate judge found that Act 188's retroactive
application reached back at |east twenty years to upset the
plaintiffs’ reliance on the cost-neutrality of the 1974 funding
schene. W agree.?0

Def endants do not dispute the extent of the reach-back.
Instead, they assert that the conpanies’ alleged economc
expectations are unreasonabl e because the insurance industry is
heavi |y regul at ed and because the plaintiffs knewof the SIF s need
for annual funding and knew that benefits-based assessnents are
prescribed in many other states.

None of these factors -- extensive regulation, SIF s pay-

as-you-go status, or other states’ policies -- nmade it objectively

10 The district court erred in finding that Act 188 did not
operate retroactively. In changing the assessnent fornula for
contracts witten before its effective date, Act 188 attaches new
| egal consequences to past acts. This is the very definition of
retroactivity. See Landgraf v. USI Film Products, 511 U S. 244,
269 n. 23, 114 S. Ct. 1483, 1499 n. 23 (1994).
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reasonabl e to expect that Louisiana would decide to shift the cost
of funding the SIF from in-state enployers to insurers who had
W t hdrawn, wholly or partly, fromwiting insurance in Louisiana
and who could not recoup the costs of this forced underwiting.
While plaintiffs m ght have been on notice that there could be a
change away from prem um based assessnents, there was no evi dence
that the plaintiffs should have suspected abandonment of cost-
neutrality.' There was no evidence that the cost of financing the
SIF was ever intended to be borne by insurers, that there existed
any rationale or policy for inposing the cost on insurers, or that
the state was contenplating shifting the burden of funding onto
i nsurers.

And while the majority of states do not use the prem um
based assessnent nethod for their SIF s, and that net hod m ght have
posed certain adm ni strative probl ens for Louisiana, insurers could

hardly have foreseen the retroactive i nposition of a benefits-based

met hod.
Finally, the mantra that insurance is a regulated
i ndustry will not cover all sins of retroactivity. The coal
1 I ndeed, if cost-neutrality is abandoned, Loui siana nust

afford insurers sone way to recoup the costs of their underwiting
of second injury clainms. Qherw se, the state would be requiring
the insurers to bear a burden i nposed on no other part of society.
I nsurers could then easily decide to wthdraw from the state en
masse rather than accept this burden. It is not an accident that
Loui si ana thus deci ded to abandon cost-neutrality only as to a few
i nsurers who had al ready substantially abandoned new underwriting
t here.
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i ndustry had been heavily regulated with respect to mners’ health
benefits, but the Suprene Court was not persuaded that the

retroactive liability in Eastern Enterprises could have been

anticipated. See Eastern Enterprises, 524 U S. at 534-36. Here,

Loui si ana’ s abandonnment of cost-neutrality has shifted onto these
plaintiffs -- for the first time -- costs attributable to the SIF
Contrary to the state’'s contention, the insurers did not have a
stake in the SIF that would justify a reasonabl e expectation that
they m ght be required to subsidize it. Insurers are only one tiny
group anong the enpl oyers who fornerly shared the cost of the SIF
More inportant, because the fund was cost-neutral to them they
never received a net benefit fromit. Except for reasons of
adm ni strative convenience, the SIF was intended to be a non-
i nsur ance- based conpensati on program Regul ati on of the insurance
busi ness was actual ly extended in a novel way when Act 188 i nposed
non-rei nbursabl e assessnents on these plaintiffs.

In short, there was no pattern of conduct on the state’s
part that could have given the plaintiffs sufficient notice that

cost-neutrality would end. See Eastern Enterprises, 524 U S at

498 (examning the governnent’s pattern of involvenent in the
regulated field in order to determne whether plaintiff had
sufficient notice of the challenged regul ation).

The magi strate judge also found, and we agree, that the

defendants failed to show an adequate justification for the

15



retroactive application of Act 188. There are no indications in
the law itself, in the legislative history, or in the record of
this case that the SIF was financially insecure, or that enpl oyers
were having trouble bearing the costs of operating the SIF.
Defendants justified Act 188 by relying on evidence of
admnistrative difficulties in conputing prem um based assessnents
for self-insureds, but they do not explain how retroactive
application of Act 188 helps to alleviate this problem
C. Nature of the Governnment Action

The district court found that Act 188 was “a rationa
attenpt by the state to i npose the costs inherent in a certain type
of busi ness activity on those who have profited fromthe fruits of
the business in question.” This characterization, as has been
repeatedly explained, is wong. I nsurers were perhaps the only
party that did not benefit from the 1974 SIF funding schene.
Enpl oyers profited fromthe creation of the SIF because the costs
of second-injury benefits were spread across all enployers.
Wor kers, especial ly di sabl ed workers, profited because the SIF made
it cheaper to hire them The State of Louisiana profited because
the SIF furthered state policy on the enploynent of disabled
workers. But insurers did not profit fromthe SIF, though neither
did they suffer any detrinent.

The district court also erred in finding that Act 188

provides for “just conpensation.” Act 188 does not prohibit

16



insurers fromrecovering the costs of assessnents through the rate-
maki ng process, but the district court overl ooked that plaintiffs
cannot avail thensel ves of the rate-naking process. As applied to
the plaintiffs’ pre-enactnent contracts, the statute does not
provi de “just conpensation.”

The nature of the governnent action here is thus unusual.
Wthout identifying a conpelling problem such as the financia
insecurity of the SIF, the state enacted a solution that “singles
out certain [parties] to bear a burden that is substantial in
anount, based on the [parties’] conduct far in the past, and
unrelated to any conmtnent that the [parties] nmade or to any

injury they caused . Eastern Enterprises, 524 U. S. at 537.

[11. CONCLUSI ON
A final word is in order about the controlling casel aw.
We have applied principles espoused in a series of Suprene Court
cases, each of which goes out of its way to enphasize the fact-

specific nature of a Takings C ause decision. See, e.q., Eastern

Enterprises, 524 U S. at 523; Connolly, 475 U S. at 224. Vi | e
Eastern Enterprises seens factually closest to this case -- because

of its long period of retroactivity, the inposition of unforeseen
liability, and application to conpanies no | onger in the market --
its takings clause rationale was accepted by only four justices,
wth Justice Kennedy concurring on a due process basis. See

Eastern Enterprises, 524 U S. at 539 (KeEnneDy, J., concurring in the

17



j udgnent and dissenting in part). I nsofar as Justice Kennedy’s
specific dispute with the rest of the majority rested on the extent
to which aregulatory taking nmust refer to an identifiable property
interest or fund, we believe that dispute would be nuted -- or
mooted -- here. The assessnents against these plaintiffs arise
from the specific fund of benefits they pay to claimants in
Loui si ana each year. Further, the assessnents are charged by the
insurers against the fund of reserves set aside fromthe prem uns
col l ected under specific insurance policies. Oherw se, Justice
Kennedy’ s due process analysis focuses on retroactivity and is
essentially harnonious with the reasoning of the other four
justices. See id. at 547-50 (KenNeDy, J., concurring in the
j udgnent and dissenting in part).

The defendants rely on Connolly v. Pension Benefit

Guaranty Corp., 475 U S 211, 106 S. . 1018 (1986), as the

closest-fitting case to this one. |In Connolly, however, the Court
noted that enployers were continuously aware, during the entire
period of retroactivity, not only that Congress was studying the
fundi ng nmechani sm for nultienployer pension plans but also that

statutory withdrawal liability mght be required. See Connolly,

475 U. S. at 226-27. In addition, the enployers in Connolly were
hel d responsi bl e for pension plans for their enpl oyees or enpl oyees
subject to nultienployer plans, see id. at 225. These plaintiffs,

having previously been nere conduits for paynents from and
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assessnents to the SIF, are uniquely being forced to defray the
cost of the SIF for other people s enployees. Finally, there was
rough proportionality in Connolly between an enpl oyer’s assessnent
and its experience with the plan to which it had contributed, and
provisions of the retroactive |law noderated and mtigated its
potential unfairness. See id. at 225-26. No such proportionality
or mtigation exists in this case.

Act 188 as appliedto plaintiffs’ pre-enactnent contracts
retroactively inposes a heavy econom c burden on those who could
not reasonably anticipate the liability. The extent of the
liability is disproportionate to the plaintiffs’ experience with
the SIF, and the legislation is unnecessary to substantially

advance a legitimte state interest. See Eastern Enterprises, 524

US at 528-29. To this extent, the statute effects an
unconstitutional taking of plaintiffs’ property wthout just
conpensation. The judgnent of the district court is REVERSED, and
the case is REMANDED for entry of appropriate injunctive relief.

REVERSED and REMANDED
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