IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30067

M CHAEL X. ST. MARTIN and VI RG NI A RAYNE ST. MARTI N,
Plaintiffs - Appellees - Cross-Appellants
V.

MOBI L EXPLORATI ON & PRODUCI NG U.S. INC.; PH LLIPS PETROLEUM
COMPANY,

Def endants - Appellants - Cross-Appel | ees

Appeals fromthe United States District Court
for the Eastern District of Loui siana

""""" August 16, 2000
Bef ore BARKSDALE, BENAVI DES and STEWART, CGCircuit Judges.
BENAVI DES, Circuit Judge:

Def endant oil conpani es appeal froma $240, 000 damage award
based upon a finding that they failed adequately to maintain
spoi | banks on canals operated by them resulting in danmage to a
freshwater flotant marsh. Because we find that the district
court carefully weighed the conpeting evidence and fashioned a
reasonabl e renedy for the breach of the canal servitude
agreenents in issue, we affirm

|. Facts and Procedural History

This case involves a suit for restoration and noney damages

arising out of the deterioration of a portion of the Mandal ay
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Marsh in Terrebone Parish, Louisiana. The plaintiffs in this
case are private | andowners who |live near the tract in question
and who hold other land in coastal Louisiana. The defendants are
oi | conpani es who possess an overl apping m neral |ease and canal
servitudes across the St. Martins’ property. The St. Martins
allege that the oil conpanies’ use of and failure to maintain the
canal s has caused erosion and other damage to the freshwater
flotant marsh ecosystem present on their property.!?

The previous owner of the property was Sout hdown Sugars,
Inc. [Southdown]. Beginning in 1966, Southdown initiated several
m neral conveyances whi ch separated the surface ownership of the
property fromthe mnerals. |In that sanme year, Superior Q|
Conpany [ Superior] secured servitudes to dredge canals fromthe
I ntracoastal Waterway into the tract in issue. Superior dredged
the canals in 1966 and used themuntil 1985, when it conveyed its
interest in the canal servitudes and the adjoining oilfield to
def endant Mobil Exploration & Producing U.S., Inc. [Mbil]. 1In
1995, Mobil conveyed its interest in the field to defendant
Phil l'i ps Petrol eum Conpany [Phillips].

In 1992, the St. Martins purchased the surface rights to the
7,000 acre tract owned by Sout hdown for about $245.00/acre. Soon

thereafter, they conveyed all but 2,400 acres of the tract to the

A flotant marsh is one in which a thick mat of vegetation
floats on one to two feet of water that covers the | and. Such
mar shes are considered a fragile and i nportant ecosystemin coast al
Loui si ana.



Nat ure Conservancy for approximately their purchase price. The
St. Martins al so donated $140,000 to the Nature Conservancy in
support of its efforts to set up a wildlife refuge on the
Mandal ay marsh property. The area of marsh in issue in this case
conprises 357 acres of the 2,400 acres the St. Martins retained.

The St. Martins contend that gaps in the spoil banks
fl anking the oil conpanies’ canals allow water to flowinto and
out of their marsh, eroding the floating marsh mat and | eavi ng
open ponds. These open ponds disrupt the ecosystem represent
| oss of the vegetative mat, and provi de openings for invasive
pl ant species. Aerial photographs taken before the St. Mrtins’
purchase of the marsh reveal the formation of open-water ponds.
The St. Martins provided additional aerial photograph evidence of
further formation and enl argenent of ponds subsequent to their
1992 purchase.

In 1995, the St. Martins filed the instant case agai nst
Mobi |l and Phillips. They describe their conplaint as raising
causes of action under the canal servitude agreenents, the
m neral |ease, and negligence-based tort. They raised additional
clains in their post-trial brief based on Louisiana Cvil Code
articles 667-669, Cvil Code article 2317, breach of prom se,
failure to use alternative neans, and the public trust doctrine.
The conpl ai nt sought danages pursuant to a restoration plan for
the marsh, which would include constructing bul kheads al ong the

canals and refilling the eroded areas.
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The oil conpani es noved for summary judgnent on two aspects
of the St. Martins’ clains, arguing that they were not entitled
to conpensation for damage that occurred prior to their purchase
of the marsh and that damages shoul d not exceed the val ue of the
property. The district court granted judgnent on the first
argunent and denied it on the second portion of their notion. A
bench trial followed on liability and danages accrui ng since
1992.

After requesting additional subm ssions fromthe St. Martins
to clarify the extent of damage since 1992 and to scal e back
their proposed restoration plan, the court found that the oi
conpani es had an inplied obligation to maintain spoil banks
arising out of the canal servitude agreenents and that they had
breached that duty. The court further found that forty acres of
mar sh had been damaged since 1992, for which the defendants were
60% r esponsi bl e (natural forces being responsible for the
remai ni ng 40% of the damage). The court ordered restoration
damages in the anmbunt of $10, 000 per acre adjusted for percent
responsibility, or $240,000 total. Defendants appeal the
determnation of liability and the anount of danmages; the St.
Martins appeal the limtation of the award to the equival ent of

24 acres of damaged marsh

1. Analysis

Appel l ants attack the district court’s judgnment on three
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primary fronts. First, they argue that the St. Martins failed to
adduce adequate causation evidence linking the oil conpanies to
any deterioration of the marsh. As part of that argunent, the
oil conpanies contend that the district court erred in allow ng
the plaintiffs’ expert, Dr. Robert Chabreck, to testify.
Def endants al so argue that even if causation were to be
est abl i shed agai nst them they could not be held Iiable under
Loui siana servitude or tort law. They contend that the St.
Martins’ claimis prescribed as a matter of Louisiana | aw and
that, contrary to the district court’s determ nation, the canal
servi tude agreenent does not inpose a continuing duty to maintain
and repair the canal banks. Lastly, the oil conpanies argue that
t he damages awarded by the district court exceed those allowed by
Loui si ana | aw because, on a per-acre basis, they are greater than
the market val ue and purchase price of the |and.
A Causati on

Def endants chal | enge the sufficiency of the St. Martins’
causation evidence on tw basic grounds. First, they argue that
the St. Martins expert evidence was deficient under Daubert v.
Merrell Dow Pharmaceuticals, Inc., 509 U S 579 (1993) and
related precedent. Second, they argue on the nerits that natural
forces, and not their activities in the canal servitudes, caused
what ever damage the marsh has sustained over the last thirty
years.

In cases presenting questions of both |aw and fact, this
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Court reviews findings of fact for clear error and questions of
| aw de novo. See Bridges v. Cty of Bossier, 92 F.3d 329, 332
(5th Gr. 1996). The district court’s determ nati on of
adm ssibility of expert evidence under Daubert is reviewed for
abuse of discretion. See More v. Ashland Chem, 151 F.3d 269,
274 (5th Gr. 1998) (en banc). Even assum ng an abuse of
di scretion occurred, the erroneous adm ssion is subject to a
harm ess error analysis. See United States v. Matthews, 178 F. 3d
295, 304 (5th Cr. 1999); United States v. Giffith, 118 F. 3d
318, 323 (5th Cr. 1997). “In a bench trial, reversal is only
warranted if all of the conpetent evidence is insufficient to
support the judgnent, or if it affirmatively appears that the
i nconpet ent evi dence i nduced the court to nmake an essenti al
finding which it otherw se would not have made.” Sout hern
Pacific Trans. Co. v. Chabert, 973 F.2d 441, 448 (5th Cr. 1992).
1. Adm ssibility of plaintiffs’ expert evidence
Defendants first challenge the district court’s acceptance
of the St. Martins' expert, Dr. Chabreck. Dr. Chabreck is a
specialist in the ecology of the region and not an expert in
hydrol ogy. He has, however, spent many years in observation of
coastal marshes in Louisiana and had visited and exam ned the
marsh in question on several occasions prior to trial.
Def endants assert that Dr. Chabreck fails all of the non-

excl usi ve Daubert factors, in that he is not a trai ned



hydr ol ogi st, hasn’t published an article relating to his specific
hypot hesis in this case, his hypothesis has not been subject to
peer review and is not supported by specific studies and he
hasn’t conducted tests to verify his hypothesis. But see Rushing
v. Kansas Cty Southern Ry. Co., 185 F.3d 496, 507 (5th Cr

1999) (“As long as sone reasonable indication of qualifications

i s adduced, the court may admt the evidence w thout abdicating
its gate-keeping function.”).

Def endants’ argunents on this point fail for several
reasons. First, Dr. Chabreck’s expertise in marshland ecol ogy
and in the erosion of vegetative mats in particular, along with
hi s personal observation of the St. Martins’ property,
sufficiently qualified himto testify as an expert.?

Def endant s suggest that only a qualified hydrol ogist could
have testified as to whether canal water intrusion occurred at
sufficient |levels and speeds to erode the vegetative mat. Cf
Wl son v. Wods, 163 F.3d 935, 937 (5th Gr. 1999) (in deciding
whet her to admt expert testinony, the district court considers

whet her the witness is qualified in an appropriate field).

2Dr. Chabreck, a professor of wldlife at Louisiana State
University, has studied marshland ecol ogy extensively. He has
publ i shed over 130 scientific and popul ar articles on wetlands and
wi | dl i fe managenent and has pl anned and eval uat ed mar sh devel opnent
progranms for marsh wildlife refuges for the State of Louisiana. He
has professional experience with the US. Fish and WIldlife
Service, as a refuge and research biologist, and has garnered
significant acclamation for his work and publishing on marsh
ecol ogy and nmanagenent.



Wil e a hydrol ogi st m ght be better trained than a marshl and
ecol ogist in the abstract physics of water forces, he would have
| ess rel evant expertise in the kinds and anmobunts of stresses on
the organi sns naki ng up the vegetative mat that could cause
degradation of the mat. A hydrologist could (and did) testify as
to observed speeds of canal water intrusion into the marsh
t hrough the gaps in the defendants’ canals’ spoil banks;?
however, the significance of that information for the health and
stability of the vegetative nmat would be within the expertise of
a marshl and ecol ogi st such as Dr. Chabreck. The district court
did not abuse its discretion in finding Dr. Chabreck qualified to
testify as to the dynamcs within the St. Martins' flotant marsh.
See Watkins v. Telsmth Inc., 121 F.3d 984, 988 (5th Gr. 1997)
(“District courts enjoy wwde latitude in determ ning the
adm ssibility of expert testinony, and the discretion of the
trial judge and his or her decision will not be disturbed on
appeal unless manifestly erroneous”) (internal quotations
omtted).

As to the substance of Dr. Chabreck’s testinony, the

3A def ense expert neasured the speed of water entering through
the gaps in the canal spoil banks and testified that the average
speed of water caused by barge waves in the canal was roughly
equi valent to what would be experienced through wind pressure
However, he conceded that barge waves could enter the St. Martins’
marsh at speeds of up to one knot. Wen shown a sanple of water
exiting the marsh taken at the site where he neasured the barge-
wave speed, he also conceded that it contained organic matter
presumably renoved fromthe marsh

8



district court nade adequately supported findings that his report
was sufficiently reliable and relevant to cone in as expert
testinony. The Daubert factors are non-exclusive and need not be
rigidly applied in every case. See Kunmho Tire Co., Ltd. v.

Carm chael, 526 U. S. 137, 119 S.C. 1167, 1171 (1999) (“the test
of reliability is ‘flexible,” and Daubert’s list of specific
factors neither necessarily nor exclusively applies to al

experts or in every case”); see also Tanner v. Westbrook, 174
F.3d 542, 546 (5th GCr. 1999).

Here, Dr. Chabreck’s theory regarding damage to the St
Martins' marsh arose fromhis general understandi ng of the
dynam cs wthin flotant marshes and the environnental factors
whi ch can cause erosion of vegetative mats, conbined with
personal observation of the marsh in question. Anobng the experts
presented at trial, Dr. Chabreck (along with plaintiffs’
surveyor) was the only one to conduct an extended on-site
observation of the St. Martins’ marsh. He visited the property
on five occasions, exam ning both the danaged areas near the
spoi | -bank gaps and identifying two test or control areas which
were bordered by intact spoil banks. Those test areas did not
exhi bit the sane danage to and erosion of the nmarsh nat as those
areas exposed to gaps in the canal spoil banks. Hi s direct
observations of the marsh included photographs he took of

portions of vegetative mat being carried out of the gaps in the



canal spoil banks as waves exited the marsh.

Each marsh will have different forces acting upon it,
dependi ng upon its specific location and its surroundings.*
Thus, a court could not rationally expect that a marshl and expert
woul d have published a peer-revi ewed paper on each possible
permutation of factors or each damaged area of marsh. Dr.
Chabreck’s testinony was based on his personal observation of the
marsh in question and his general and undi sputed expertise on
mar sh ecol ogy and deterioration.®> The district court properly
considered alternative indices of his testinony’s reliability and
rel evance. See Kunmho Tire, 119 S.C. at 1175-76.

2. Causati on evi dence

Def endants al so challenge the ability of the St. Mrtins’
causation evidence as a whole to support the court’s liability
finding; they argue that their use of and failure to naintain the
canal s could not have been the cause in fact of the damage to the
St. Martins' marsh. However, the district court had before it an
adequat e quantum of evidence fromwhich it could concl ude that

the defendants’ canals were partially responsible for the

“All experts agreed at trial that narsh deterioration can be
caused by a conplex and synergistic interaction anong several
different factors. The precise factors and their relative
i nportance will vary with individual areas of marsh | oss.

°Not abl y, a defense expert conceded that barge waves entering
and exiting a marsh through gaps in canal spoil banks coul d erode
the vegetative mat; that expert thus corroborated the validity of
Dr. Chabreck’s theory even while disputing its application to the
marsh in issue.
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observed deterioration of the marsh; that evidence consisted of a
series of aerial photographs docunenting progressive
deterioration of the St. Martins’ marsh property and the
testinony of experts for both sides, as well as testinony from
M chael St. Martin and other lay witnesses who were famliar with
t he area.

Def endants offer several alternative explanations for the
deterioration of the marsh mat in issue. First, they contend
t hat damage from hurricanes, and Andrew in particular, can be
bl aned for the marsh mat | oss. However, their evidence on this
poi nt does not lead to the conclusion that the district court
commtted clear error in discounting it. Defendants offered |ay
eye witness testinony to the effect that sone vegetative mat was
seen outside the marsh boundaries follow ng hurricane Andrew.
Dr. Chabreck explained that the vegetati on could have been
carried fromfarther away where the brunt of direct damage
occurred and deposited in the region. He also relied on previous
research he had conducted to conclude that the marsh in question
was likely too far inland to experience significant |oss of
vegetation due to hurricanes. The defense expert who testified
regardi ng hurricane danage on the St. Martins’ property admtted
that he had not visited the property and that he could only
testify regarding the possibility of hurricane damage based on
his reading of general scientific literature on the subject.

Def endants al so contend that salt intrusion fromthe
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Intracoastal Waterway is responsible for the St. Martins’ marsh
mat loss. Wile all experts agreed that salt intrusion can
damage freshwater marshes as a general principle, the salinity
tests actually perfornmed on the St. Martins’ property were

i nconcl usive as to whether significant salt intrusion had in fact
occurred there and whether it could be a cause of the
deterioration of the vegetative mat.® Significantly, the test
areas identified by Dr. Chabreck, which would presumably be
subject to the sane salinity, did not show signs of
deterioration.

Def endants al so contend that nutria eat-outs danmaged the St.
Martins’ marsh. However, the evidence on nutria eat-outs did not
clearly establish their responsibility for the damage. Dr.
Chabreck testified to his personal observations of the nmarsh as
well as his previous studies of nutria behavior, and noted that
their nunbers had declined in recent years. He also expl ai ned
that they do not generally have a significant inpact upon healthy
mar sh but rather may be nore visible in and nore attracted to
marsh mat that has al ready been danaged by anot her force.
Defendants and the St. Martins provided contradictory |ay eye

W t ness accounts of the nutria activity in the marsh. Simlarly,

6Salinity levels in nearby canals were found to be relatively
hi gh during the drought period in which they were tested. A test
of a sanple of the water |ocated at the base of a section of
floating mat in the affected area, collected at another tine, did
not detect any elevated salinity.
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def endant s’ suggestion that herbicide spraying by governnent
agenci es could have contributed to the deterioration of the marsh
in issue was contradicted by Dr. Chabreck’ s explanation of the
effects of the herbicide, i.e. that it would not affect the
dom nant plants in healthy marsh mat, and by St. Martin’s
testinony that herbicide had not been used on his property.

Finally, defendants contend that subsidence and relative sea
| evel rises contributed to the deterioration of the marsh.
Subsi dence is a factor region-wide, but its effects on the area
in issue were not clearly denonstrated in the court below. \Vile
not denying that subsidence can affect coastal marshes, Dr.
Chabreck pointed again to the test areas which were unaffected by
any of the system c expl anations offered by defendants.

The entirety of the evidence on causation nust be eval uated
t hrough an appropriate lens. First, the district court did not
entirely reject defendants’ evidence regarding alternative causes
for the observed marsh mat | oss. |Instead, the court followed the
consensus of all experts, and especially those presented by the
defense, that marsh loss is a result of conplex and synergistic
forces. The test areas identified by Dr. Chabreck were
unaffected by the forces described by defendants’ experts,
suggesting that those forces could not be the sole causes of
marsh mat | oss el sewhere on the property. And though he di sputed
its applicability to the marsh in issue, a defense expert

admtted that barge wave traffic could be a cause of marsh mat
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erosion. Defense experts al so conceded that man-nade forces
(including oil and gas activity and canals) were an identified
factor in marsh loss in coastal Louisiana and the areas

i medi ately surrounding the property in issue.’” Gven the

evi dence before it, the district court’s approximation of fault
for the marsh mat | oss was by no neans unreasonabl e.

Second and nore inportantly, as an appellate court review ng
factual findings of the trial court, we are not charged with a de
novo rewei ghing of the evidence. Qur only role is to determ ne
whet her the district court commtted clear error.

Def endants’ evi dence on causation was before the district court
through their experts, as were the parties’ contradictory

expl anations for the erosion of the vegetative mat. There is
nothing in the record to indicate that the court commtted clear
error in accepting one explanation over another. See, e.g.,

d ass v. Petro-Tex Chem Corp., 757 F.2d 1554, 1559 (5th G
1985) (“an appellate court is not free to reweigh the evidence or
to re-evaluate credibility of witnesses or to substitute for the
district court's reasonable factual inferences fromthe evidence
ot her inferences that the reviewing court may regard as nore

reasonable”); Atlantic Marine Inc. v. Bruce, 661 F.2d 898, 900

‘One defense expert suggested (and then later retracted the
coment ) that man-nmade forces were responsi bl e for about 29%of the
damage to coastal marshes. O her defense experts contended that a
percentage responsibility is alnost inpossible to ascertain given
the conplex interactions anong forces causing marsh | oss.
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(5th Gr. 1981) (the resolution of conflicting evidence is the
prerogative of the fact finder).

The district court admtted testinony fromexperts on both
sides, and was entitled to weigh the evidence presented by each
to come to its ultimate determnation. It did not commt clear
error in choosing one explanation over another where both were
properly admtted.

B. Liability

Def endants argue that they cannot be held legally
responsi ble for any danage to the St. Martins’ marsh, regardl ess
of causation. Defendants argue that (a) the canal servitude
agreenents do not contain an inplied obligation to construct or
mai nt ai n canal banks, (b) even if such an obligation exists, any
damage cl ai maccrued as early as 1973 when the first marsh
erosi on occurred and was wai ved by the St. Martins’ predecessor
in interest, Southdown, and is now tine barred, and that (c)
prescription under Louisiana |law bars the St. Martins' claim
The district court based its finding of liability upon its
interpretation of the canal servitude agreenents. The district
court’s interpretation of a contract is reviewed de novo. See
Musser Davis Land Co. v. Union Pacific Resources, 201 F.3d 561
563 (5th Gr. 2000). The contract and record are revi ewed
i ndependently and under the sanme standards that guided the

district court. See Exxon Corp. v. Crosby-M ssissippi Resources,
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Ltd., 154 F.3d 202, 205 (5th Gr. 1998).

The district court held that it would not allow recovery for
any damage occurring prior to the St. Martins’ purchase of the
marsh in 1992. See St. Jude Medical Ofice Bldg. Ltd. Part. v.
Cty dass and Mrror, Inc., 619 So.2d 529, 530 (La. 1993).

Def endants’ objections nmust rest, therefore, on a theory under
which the St. Martins’ claimis entirely barred regardl ess of new
damage occurring during their period of ownership.

Regar di ng defendants’ contention that the St. Martins’ claim
prescribed ten years after the first observabl e damage occurred,
the district court held that the canal servitude agreenents
i npose continuing obligations on defendants.® The court therefore

fashi oned a renedy for damage occurring during the St. Martins’

8Defendants cite to the Loui siana Suprene Court’s decision in
Crunp v. Sabine River Authority, 737 So.2d 720 (La. 1999), to
support their argunent that prescriptionruns fromthe first danage
where a continuing tort theory is inapplicable. That case is
di stingui shabl e here, however. First, while the St. Martins raise
a continuing tort theory in their brief, the district court’s
hol di ng was based on conti nui ng obligations under a contract still
in force and awarded what anmount to contract danmages and
enforcenent; the district court did not rely on a continuing tort
theory at all. Second, Crunp states that prescription runs from
the first danage where continuing tort theories do not apply
because the damage i s di sconti nuous or because the damages are not
successive. In that case, the continuing presence of a canal was
not sufficient to preclude prescription. However, the damage
alleged in this case is not the nere presence of the canals or a
static condition related to their existence (e.g. diversion of
wat er as part of their normal course of operation), but an ongoi ng
and cunul atively increasing deterioration of plaintiffs’ property
adj oi ni ng the canal s due to defendants’ conti nui ng conduct in their
failure to maintain the canal banks.
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owner ship and designed to prevent future deterioration of the
mar sh whi ch woul d ot herwi se conti nue unabat ed. ®

Where a witten agreenent exists, it is the | aw between the
parties and nmust be enforced according to its terns. See Massie
v. Inexco Ol Co., 798 F.2d 777, 779 (5th Gr. 1986). Wen a
servitude is created by contract, as in this case, the node of
use of the servitude is regulated by that contract. See Ogden v.
Bankst on, 398 So.2d 1037, 1040 (La. 1981). This servitude
agreenent provides that it “shall extend to and be bi ndi ng upon
the respective successors and assigns of the parties hereto,” and
is therefore enforceable by the St. Martins. It also specifies
the nature and uses of the canals and provides that “Gantee
further agrees to pay Grantor for any damages occasioned to

Gantor’s lands as a result of the construction, use and

°Defendants argue that the St. Martins’ claimwould still be
ti me-barred even under the servitude agreenents as construed by the
district court, since they knew of damage as early as 1992.
However, the servitude agreenents provide that the rights granted
under them including the surface owner’s right to mai ntenance of

the canals, may be enforced until the expiration of the | eases
described in the agreenents, including the mneral lease still in
force. Thus, the terns of the contract itself provide for a

continuing right of enforcenent of the continuing duty to maintain
or repair the canals. The harmalleged by the St. Martins is an
ongoing violation of the servitude agreenents, not a one-tine
action or default on the part of defendants. Because their clains
could sound in both tort and contract, the St. Martins are entitled
to rely on the contractual prescriptive period of ten years. See
Ri dge Cak Dev., Inc. v. Mirphy, 641 So.2d 586, 588-89 (La.App. 4
Cr. 1994). The St. Martins’ case was filed well within the ten-
year prescriptive period for contract damages arising after their
purchase of the property in 1992.
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mai nt enance of the canal.” Id. The district court correctly
interpreted this agreenent as extending to the current parties
and i nposi ng continuing nmai nt enance and conpensati on obligations
on the holders of the canal servitudes.

Because we uphold the award under the canal servitude
agreenent, we need not reach the other theories advanced by the
St. Martins, including liability under the mneral |ease, the
Loui siana M neral Code, and negligence. The St. Mrtins al so
argued in their post-trial brief liability under Cvil Code
articles 667-669, Cvil Code article 2317, breach of prom se,
failure to use alternative neans, and the public trust doctrine.
These ot her theories advanced by the St. Martins do not control
the case here; their dispute with the defendants centers upon the
use and mai ntenance of the canal servitudes and is therefore
governed by the servitude agreenents. See, e.g., Ryan v.

Sout hern Nat. Gas Co., 879 F.2d 162, 163-65 (5th G r. 1989)

(ternms of canal servitude rather than independent statutory

Phi I li ps rai ses the additional point that under the terns of
its assignnent from Mbil, it should not be held liable for any
damages prior to its acquisition of the canal servitudes. | t

further argues that the St. Martins failed to establish what damage
occurred during its owership of the canal servitudes, after 1995

and before 1997. Phillips has a continuing obligation under the
servitude agreenents to maintain and repair its canal banks and to
conpensate the surface owners appropriately. The St. Martins
proved damage over a tinme franme that includes two years of
ownership by Phillips, and it is therefore appropriately included
inthe judgnent. The issue of indemification between Phillips and
Mobil is not before the Court and the proper apportionnent of

damages between the defendants is not therefore for us to decide.
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provi si ons govern).
C. Damages

Def endants argue that the damages awarded are excessive
under Loui siana | aw because, at $10,000 per acre, they exceed the
purchase price and market val ue of approxinmately $245 per acre.
The St. Martins, on the other hand, contend that the district
court inproperly limted its award to the equival ent of 24 acres,
when a total of 357 acres have been damaged over the life of the
canal servitudes.

The award of damages by a district court is reviewed for
clear error. See WH. Scott Construction Co., Inc. v. Cty of
Jackson, M ssissippi, 199 F.3d 206, 219 (5th Gr. 1999); Boehns
v. Crowell, 139 F.3d 452, 459 (5th Cr.1998). | f the award of
damages is plausible in light of the record, a review ng court
shoul d not reverse the award even if it m ght have cone to a
different conclusion. See WH. Scott, supra. Gven the district
court’s ruling that plaintiffs are not entitled to pre-purchase
damages and its weighing of the evidence to find that natura
causes were partly at fault, the limtation of danages was not
clear error. The defendants’ argunent regardi ng excessive
damages warrants further discussion, however.

Under Roman Catholic Church v. Louisiana Gas Serv. Co., 618
So.2d 874, 879-880 (La. 1993), restoration damages in excess of

property value are available only where there is “a reason
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personal to the owner for restoring the original condition or
there is a reason to believe that plaintiff wll, in fact, nake
the repairs.”

In the present case, the district court found that the St.
Martins have denonstrated genuine interest in the health of the
mar sh through their efforts on behalf of the Mandalay Wldlife
Ref uge, including a $140,000 gift to the Nature Conservancy to
support its creation of the refuge (now run by the U S. Fish and
WIldlife Service), and continuing aid through the donation of
| abor and resources. The St. Martins live adjacent to the marsh
in question, and M. St. Martin has used it for hunting and ot her
recreational purposes for a considerable period of tinme. The
marsh itself is of significant public value; it is part of a
rapi dly di m ni shing nunber of marshes that have been identified
by national conservation efforts as key environnental and
ecol ogi cal resources. Mchael St. Martin attenpted repairs of
t he canal banks (which proved to be unsuccessful) and undert ook
other restorative projects. Under these circunstances, the St.
Martins' case falls within the Roman Catholic Church all owance of

greater than market val ue dammges. !

1Def endants argue that the St. Martins had a conmerci al notive
for buying the property in issue and that therefore greater than
mar ket val ue danmages are inappropriate. However, the nere
existence of a commercial interest in the property does not
forecl ose greater than market value damages where the plaintiff
al so denonstrates a significant personal interest in the property
as well. See Mossy Motors, Inc. v. Sewerage & Water Bd. of City of
New Or | eans, 753 So.2d 269, 279 (La. App. 4th Cr. 1999). Here, the
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Even though it found that the marshland had persona
significance warranting greater than market val ue danages, the
district court did not accept in toto the St. Martins’
restoration plan. Quite to the contrary, it required the St.
Martins to revise their original plan, finding it excessive as to
both the scope of the undertaking (refilling the entire marsh)
and the anount of noney required. The district court accepted
the revised plan, which was scal ed down in both cost and scope. !?

In addition to reducing the per-acre anount sought by the
plaintiffs, the district court also radically reduced the nunber
of acres’ damage for which they woul d be conpensated. The
plaintiffs originally sought danmages for 357 acres. The district
court properly refused to grant damages for deterioration
occurring before the St. Martins bought the property, and found
that only forty acres had suffered damage during their period of

ownership.*® The district court credited defendants’ explanation

St. Martins have clearly established a strong personal interest in
the marsh and the possibility of an additional commercial interest
does not forecl ose damages under Roman Cat holic Church.

12The cost of the plan was reduced upon the district court’s
required revisions from the equivalent of $39,000 per acre
(approx.) to $10,000 per acre (approx.).

13Def endants object to the adm ssion of testinony by Charles
Canp, plaintiffs’ surveyor witness, as to the approxi mate damage to
the marsh between 1993 and 1997 as docunented by two aerial
phot ographs. M. Canp had testified at his deposition that he was
not prepared to nake an “eyebal |l estimate” of damaged area based on
aerial photographs of the marsh. That earlier statenent goes to
the weight to be accorded Canp’s trial estimate. At trial, Canp
descri bed his nethodology to the court in giving his estimate. 1In
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of causation to a certain degree, and found that natural forces
were 40% responsi bl e for the observed damage since 1992. In
total, these changes reduced the plaintiffs’ award fromthe $14
mllion originally sought to the $240,000 ultimtely granted.
The district court carefully weighed the evidence and interests
in determning its award, and did not conmt any clear error in

granting plaintiffs danages. W will not reverse the award.

CONCLUSI ON

The district court’s holding that the St. Martins are not
entitled to damages for deterioration occurring before their
purchase of the marsh is unquestionably correct. See St. Jude
Med. OFfice Bldg. Ltd. Partnership v. Gty Gass & Mrror, Inc.
619 So.2d 529, 530 (La. 1993). There is nothing in the record to

denonstrate that the court’s factual findings constitute clear

answer to questions both fromcounsel and the bench, he stated that
he didalittle scaling but nostly relied on the photographs’ scal e
and tabul ated the increased damage based on the affected areas in
t he phot ographs, adjusted by his understandi ng of the topography of
the site. In colloquy with the court, it was established that
there was a certainty of danage between 1993 and 1997, with only an
estimate as to the nunber of acres affected. Though Canp is not a
trai ned photogrammetrist, he did testify to many years’ experience
wor king with aerial photographs as part of his surveying practice.
Def endants had a full opportunity to cross exam ne Canp, i ncluding
attenpted i npeachnment with his deposition testinony. Def endant s
did not offer any evidence of their own as to how many acres of
damage accrued between 1992 and the tinme of trial. Under the
circunstances, it was within the court’s discretion to credit
Canp’s figure as an estimate of marsh loss, which it was then free
to discount for possible alternative causes of damage.
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error. Simlarly, nothing conpels the conclusion that it was an
abuse of discretion to admt the St. Martins expert evidence.
The district court’s danages award was supported by the evidence

and appropriate under Louisiana law. W affirm
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RHESA HAVKI NS BARKSDALE, Circuit Judge, dissenting in part:

Al though | agree with the majority that the St. Martins are
not entitled to damages for the period prior to their acquisition
of the property, | nust dissent, nost respectfully, fromthe
inposition of any liability. | do so because: the district
court abused its discretion in permtting Dr. Chabreck to give
expert testinony that barge bow waves entering the marsh through
the few gaps in the spoil banks provide sufficient force to erode
the vegetative mat; and the servitude agreenent does not inpose a
duty to maintain those spoil banks. (I do not address the St.
Martins' other clainmed liability-bases; they were not reached by
either the district court or the majority.)

| .

An additional recitation of pertinent facts is necessary.
The canals are only 7000 feet long (approximately 1.33 mles).

In the spoil banks, there are only approximtely six gaps (each
approximately 10 to 15 feet w de).

The canals were dug in the 1960s, pursuant to a servitude
agreenent granting Superior the right to deposit spoil, created
by dredging the canals, within 150 feet of each side of the
canal s’ banks. Most inportantly, the agreenent does not nention

—much less require —Appellants to construct a | evee system for
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the canals. |In fact, pursuant to the agreenent, the canals were
to cause as little interference as possible wth drai nage.

Two ot her conpani es’ pipelines cross the spoil banks at
gaps; those gaps are larger than the ones at issue. In addition,
during the lengthy tinme period (nore than 25 years) between the
canal s’ construction and the St. Martins’ purchase in 1992, their
predecessor in interest, Southdown Sugars, Inc., did not conplain
about the spoil banks’ maintenance.

.
A

I n determ ni ng whet her expert testinony is adm ssible, the
district court “must ensure that any and all scientific testinony
or evidence admtted is not only relevant, but reliable”.

Daubert v. Merrell Dow Pharm, Inc., 509 U S. 579, 589 (1993).

It is relevant when it relates to any issue in the case, id. at
591; reliable, when “grounded in the nethods and procedures of
science and ... nore than unsupported specul ati on or subjective
belief”. Curtis v. M&S Petroleum Inc., 174 F.3d 661, 668 (5th
Cr. 1999). A district court abuses its discretion if it admts
expert testinony that is not relevant and reliable. See Kumho
Tire Co. v. Carmchael, 526 U S. 137, 145 (1999). Pursuant to
this standard of review, the court abused its discretion in
admtting Dr. Chabreck’s testinony.

1
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District courts nust be assured that the
proffered witness is qualified to testify by
virtue of his “know edge, skill, experience,
training, or education”. Feb. R Evip. 702. A
district court should refuse to allow an
expert witness to testify if it finds that
the witness is not qualified to testify in a
particular field or on a given subject.

Wl son v. Wods, 163 F.3d 935, 937 (5th Gr. 1999).

A key issue is whether Dr. Chabreck is qualified to testify
as an expert on whet her barges’ bow waves, noving fromthe
I ntracoastal Waterway into the canals, and then passing through
the spoil bank gaps, provide sufficient force to erode the
vegetative mat. The following trial colloquy delineates Dr.
Chabreck’ s theory:

[Attorney for Mobil:] Your theory of

causation ... is that barge induced waves
enter cuts that have sonehow forned over the
years in the ... canals, and that hydrol ogic

force has been exerted on the mat, to a
degree necessary or sufficient to erode that
mat, is that correct?

[Dr. Chabreck:] That’'s correct, sir.

[Attorney for Mbil:] Ckay. Now, that force
that is applied, that erosive action, ... is
studi ed by scientists known as hydrol ogi sts,
is that correct?
[Dr. Chabreck:] That’'s correct.
(Enphasi s added.)
Testi nony concerni ng whet her the waves have sufficient force

to erode the vegetative mat should be by a hydrol ogist; Dr.



Chabreck’s testinony supports this. In fact, he admtted at
trial he would defer to a hydrol ogi st on these matters.

Dr. Chabreck, who has a B.S. in Forestry, an MS. in
WIldlife, and a Ph.D. in Botany, is a Professor of Wldlife at
Loui siana State University; has worked for the U S. Fish and
WIildlife Service as a Wldlife Biologist and Assistant Secretary;
and has published nore than 130 articles in popular and
scientific journals. (H s resune does not delineate how many of
these articles are relevant to floatant marsh damage.) He is
certified as a wetland scientist by the Society of Wetland
Scientists and as a professional wldlife biologist by the
Nati onal Organi zation of the Wldlife Society. Hi s resune states
he has extensively studied nmarsh ecol ogy, wetlands nanagenent,
and wetland restoration. Cbviously, this is a nost inpressive
resune, if coastal marsh managenent is at issue. But, it does
not denonstrate expertise in hydrology —the primary subject at
hand.

On cross-exam nation, Dr. Chabreck admtted: he took no
hydr ol ogy courses in obtaining his degrees; and his only fornal
training in hydrology is fromcourses that m ght touch on water
pressure, water nmanagenent, and water chem stry. H's work
experience has involved wetl ands managenent, nostly in

Sout hwest ern Loui si ana; and he has been involved in wildlife



managenent and marsh research. This does not translate into the
requi site expertise in hydrol ogy.

Therefore, Dr. Chabreck is not qualified to render expert
testinony on: hydrologic forces generated by the bow waves of
barges in the Intracoastal Waterway; what forces the waves create
when they enter the spoil bank gaps; what force is present when
the waves reach the vegetative mat; or whether this force is
sufficient to cause erosion of the mat.

Concerni ng hydrol ogy, Dr. Chabreck is not qualified as an
expert by education; his enphasis is wildlife. Nor is he
qualified by know edge, skill, experience, or training; his
focus is on marsh wildlife managenent and restoration, not
hydrology. True, in order to restore marsh danage, he has to
have sone degree of know edge regardi ng what causes it; but, as
denonstrated by his restoration plan to create an attached marsh
(the vegetation is attached to the soil rather than floating on
top of several feet of water), this does not necessarily apply to
a floatant marsh. Therefore, in the light of Rule 702’'s
requi renents, he is not qualified to render expert testinony on
hydrol ogi c forces exerted on the vegetative mat, resulting from
waves caused by barges in the Intracoastal Waterway.

2.



Even assum ng Dr. Chabreck is qualified to give expert
testinony on this matter, the opinion he rendered does not neet
Daubert’s requirenents. There, the Court devel oped
a five-factor, non-exclusive, flexible test
for district courts to consider when
assessi ng whet her the nethodol ogy is
scientifically valid or reliable. These
factors include: (1) whether the expert’s
theory can be or has been tested; (2) whether
the theory has been subject to peer review
and publication; (3) the known or potenti al
rate of error of a technique or theory when
applied; (4) the existence and nai ntenance of
standards and controls; and (5) the degree to
whi ch the techni que or theory has been
general ly accepted in the scientific
communi ty.

Moore v. Ashland Chemcal, Inc., 151 F.3d 269, 275 (5th Cr

1998) (en banc).

Dr. Chabreck testified: he had not published any articles
on boat-induced waves causing vegetative mat | oss; he did not
know of any scientific study that woul d support his theory; he
had not tested his theory in this, or any other marsh; and,
although it is possible to neasure the force and vol une of water
nmovi ng t hrough the gaps, he had not done so.

Because the theory has not been published, or even tested,
it could not possibly have been subject to peer review, there is
no known error rate; and it cannot be generally accepted in the

scientific community. Accordingly, because this testinony does



not neet any of the Daubert factors, the district court abused
its discretion in admtting it.

Dr. Chabreck’s testinony was the St. Martins’ only causation
evidence; without it, the district court could not find that
waves entering the marsh through the spoil bank gaps caused the
damage. This is especially so in the light of the testinony
presented by the hydrol ogi st called by Appellants: the force of
t he waves on reaching the vegetative mat was so snmall that “a
normal afternoon w nd woul d exert nore force”.

B

But, even if the testinony was adm ssible, there is no duty
on the part of Appellants to maintain the spoil banks. One
servi tude agreenent states:

NOW THEREFORE, in consideration of the
enhancenment in value of Grantor’s above-
described lands in the event that a well or
wells are drilled thereon, G antor does
hereby convey to Superior, its successors and
assigns, the right and servitude to dredge,
construct, maintain and use a canal having a
wdth of 65 feet.... Gantee is also given
the right to deposit spoils wthin a distance
of 150 feet on each side of the banks of the
canal, but shall do so in such manner as to

cause as little interference as possible to
dr ai nage. . ..

This grant is for the purpose of
af fordi ng access to the above descri bed
| ands. . ..
(Enphasi s added.) (The other servitude agreenent differs only in

the property description.)



The servitude agreenent inposes a duty to maintain the
canals, which are limted to a wwdth of 65 feet. Spoil is the
matter dredged to create a canal. The agreenent authorizes
depositing spoil within 150 feet on each side of the canals’
banks. Restated, the spoil may be deposited away fromthe bank
of a canal, so long as it is not deposited nore than 150 feet
fromit. The agreenent does not provide for Appellants to
mai ntain the spoil banks. 1In short, the spoil banks are sinply
not part of the canals.

The pl ain | anguage of the agreenent does not require
Appel lants to construct and maintain a | evee system (The St.
Martins want even nore than that; they want the canals
bul kheaded.) The servitude agreenent prevents such construction,
because it authorizes a canal 65 feet wide, defines its
centerline, and does not grant additional |and on which to
construct a | evee.

Mor eover, the agreenent requires that the spoil banks
interfere as little as possible with drainage. It is well to
remenber that the property was a marsh prior to dredging the

canals. Constructing a | evee systemwould isolate the marsh and

bl ock drainage. |In other words, constructing | evees is not
interfering as “little ... as possible [with] drainage”, as
mandated by the servitude agreenent: it is just the opposite.



Moreover, to “maintain” is defined as “[t]o care for
(property) for purposes of operation productivity”. BLACK S LAwW
DictioNary 965 (7th ed. 1999). To “maintain a canal”, a man-nade
wat erway used operationally for access to wells drilled on the
property, is to keep it navigable. That is a far cry from
mai nt ai ni ng spoil banks created as a result of dredging the
canal s.

In short, the servitude agreenent does not explicitly
require Appellants to nmaintain the spoil banks. But, the
district court found an inplied obligation for themto do so, in
the light of the requirenent to naintain the canals. Wthout
expl aining why, the majority agrees with this construction.

As discussed, this obligation is not in the agreenent’s
pl ai n | anguage and does not conport with the dictionary
definition of “maintain”. 1In the alternative, for “interpreting
controversial clauses in a contract[,] the court is guided by the
interpretation the parties thensel ves placed upon the agreenent
and their understanding of it as shown by their actions. Thus,
the conduct of the parties is relevant in determning their
comon intent”. Cashio v. Shoriak, 481 So. 2d 1013, 1016 (La.
1986) (citations omtted).

The canals were created in 1965. Sout hdown did not denmand
that Superior, or its assignee Mbil, maintain the spoil banks.

The gaps were present in the 1973 aerial photograph of the



property. Over 25 years after the canals were dredged, and
approxi mately 20 years after evidence of gaps being present, the
St. Martins requested that the spoil banks be nmaintai ned.
Qobvi ously, the course of conduct by the original parties,
Sout hdown and Superior, denonstrates that they certainly did not
intend for the spoil banks to be maintained. Cf. id. (over
seven-year period of parties’ acquiescence in political yard
signs indicates they did not intend to proscribe such signs, even
t hough pl ai n I anguage woul d have barred t hem
L1l

For the foregoing reasons, the district court abused its
discretion in admtting Dr. Chabreck’s testinony and reversibly
erred in concluding that, under the servitude agreenent, there is
an inplied obligation to maintain the spoil banks. Accordingly,

| respectfully dissent.



