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E. GRADY JOLLY, G rcuit Judge:



This appeal requires us to interpret the scope of the United
States antitrust laws and their application to foreign conduct.
The plaintiff is a Norwegi an oil corporation that conducts business
solely inthe North Sea. It seeks redress under the United States
antitrust | aws agai nst the defendants for an al | eged
anticonpetitive conspiracy that supposedly inflatedthe plaintiff’s
operating costs in the North Sea. Suprene Court precedent nakes
clear as a general proposition that United States antitrust |aws
“do not requlate the conpetitive conditions of other nations’

econom es,” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475

U S 574, 582, 106 S.Ct. 1348 (1986). More specifically, today we
are bound by the plain |anguage of the Foreign Trade Antitrust
| nprovenents Act (FTAIA). Thus, even though the plaintiff alleges
that the antitrust conspiracy raised prices in the United States,
it fails to assert jurisdiction under the antitrust |aws because
the plaintiff’s injury did not arise from that donestic
anticonpetitive effect. Accordingly, we find that the district
court properly dismssed the plaintiff’s antitrust clains for |ack
of subject matter jurisdiction. It follows that we affirm the
court’s determnation that the plaintiff |acked antitrust standing
to bring these clains in United States federal court.



We begin with the basics. Sections 1 and 2 of the Sherman Act
prohi bit restraints of trade and nonopolization. Section 1 reads:

Every contract, conbination in the form of trust or

ot herwi se, or conspiracy, in restraint of trade or
comerce anong the several States, or wth foreign
nations, is hereby declared to be illegal.

15 U.S.C. 8 1. Section 2 of the Sherman Act states:
Every person who shall nonopolize, or attenpt to
nmonopol i ze, or conbi ne or conspire with any ot her person
or persons, to nonopolize any part of the trade or
commerce anong the several States, or wth foreign
nations, shall be deened guilty of a felony.
15 U.S.C. 8 2. The FTAIA enacted by Congress in 1982 to clarify
the application of United States antitrust aws to forei gn conduct,
limts the application of such laws when non-inport foreign
commerce is involved. The FTAIA states that the antitrust |aws
wll not apply to non-inport comrerce with foreign nations unless
the conduct at issue has a “direct, substantial, and reasonably

foreseeable effect” on donestic commerce and “such effect gives

rise to a claimunder” the antitrust |laws.!?

115 U.S.C. § 6a. In full, the FTAI A reads:

Sections 1 to 7 of this title shall not apply to conduct
i nvol ving trade or commerce (other than inport trade or
i nport commerce) with foreign nations unl ess—

(1) such conduct has a direct, substantial, and
reasonably foreseeable effect-

(A) on trade or commerce which is not trade or conmerce
wth foreign nations, or on inport trade or inport
comerce with foreign nations; or

(B) on export trade or export comrerce with foreign
nations, of a person engaged in such trade or commerce in



I

The plaintiff, Den Norske Stats O jeselskap As (“Statoil”), is
a Norwegi an oi |l conpany that owns and operates oil and gas drilling
platforns exclusively in the North Sea. The defendants are
provi ders of heavy-lift barge services in the GQulf of Mexico, the
North Sea, and the Far East. Only six or seven heavy-lift barges
exist in the world. These i nmense vessels have cranes capabl e of
hoi sting and transporting offshore oil platforns and decks wei ghi ng
in excess of 4,000 tons. During the 1993-1997 tine frane, which is
at issue in this suit, the three defendants controlled these
barges.? Between 1993 and 1997, Statoil purchased heavy lift barge
services fromthe HeereMac and Sai pem defendants in the North Sea.

Statoil alleges that the defendants conspired to fix bids and

allocate custoners, territories, and projects between 1993 and

the United States; and

(2) such effect gives rise to a claim under the
provi sions of sections 1 to 7 of this title, other than
this section.

[Proviso] If sections 1 to 7 of this title apply to such
conduct only because of the operation of paragraph
(1) (B), then sections 1 to 7 of thistitle shall apply to
such conduct only for injury to export business in the
United States.

2The first group of defendants, HeereMac v.o.f. and its
subsidiaries, a foreign corporation with its principal place of
busi ness in The Net herl ands, controlled four or five of the barges.
SaipemS.p. A, a British conpany, controll ed one heavy-lift barge.
McDernott, Inc., an American corporation, apparently controlledthe
| ast bar ge.



1997. Under the alleged arrangenent, the defendants agreed that
HeereMac and McDernott woul d have excl usive access to heavy-lift
projects in the Gulf of Mexico, while Sai pemwoul d recei ve a hi gher
al l ocation of North Sea projects in exchange for staying out of the
@l f. The defendants also allegedly agreed to submt enbellished
bids on heavy-lift projects. As a result of this conspiracy,
Statoil contends that it paid inflated prices for heavy-lift barge
services in the North Sea.? Statoil further argues that the
conspiracy conpelled it to charge higher prices for the crude oi
it exported to the United States.* Finally, Statoil asserts that
purchasers of heavy-lift services inthe Gulf of Mexico were forced
to pay inflated prices for those services because of the
conspiracy.?®
11
By way of background, it should be noted that in Decenber

1997, the United States Departnent of Justice filed a crimna

3Statoil does not allege that it purchased any heavy-lift
services inthe United States or that the contracts it entered into
i ncl uded agreenents to apply United States | aw.

‘“Statoil asserts that it has exported an average of 400, 000
barrels of oil a day into the United States over the past three
years. Statoil does not, however, allege any injury to itself
derived fromits export of oil to the United States.

Statoil does not allege that it owns, operates, or
comm ssions any oil exploration platforns within United States
waters, or that it conducted business with any of the defendants
incorporated in the United States.



conpl aint agai nst defendants HeereMac and Jan Meek, one of
HeereMac’ s nmanagi ng directors. The conplaint alleged that the
def endants conspired “to suppress and elimnate conpetition by
rigging bids for the sale of heavy-lift derrick barge and rel ated
marine construction services in the United States and el sewhere.”®
Heer eMac and Meek submitted to United States jurisdiction and pl ed
guilty to the charges. They agreed to pay fines of $49 m|lion and
$100, 000, respectively.

Followng the guilty pleas, nunmerous conpanies across the
globe filed suit in United States federal court seeking redress for
injuries stenm ng from defendants’ conduct. The first of these
suits was filed in the Southern District of Texas in June 1998 by
Phillips Petroleum Conpany and three of its foreign-based
subsidiaries.’

On January 22, 1999, the court dism ssed Phillips' s clains for
injuries sustained by its foreign subsidiaries relating to projects
in foreign waters but allowed those clains asserting injury from
projects in United States waters to proceed. While the court

acknow edged the worl|l dwi de nature of the alleged conspiracy inits

The plea agreenent separately addressed issues related to
comerce affected by defendants’ conduct in the Gulf of Mexico and
comerce affected by defendants’ activity in the North Sea and Far
East .

‘A group of about forty plaintiffs brought a second suit
agai nst defendants in the Northern District of Texas.



order, it nonethel ess held that subject matter jurisdiction did not
exist for those clains pled by foreign-based subsidiaries for
injuries allegedly sustained on foreign platfornms.® Specifically,
the court determned that those clains did not fall within the
anbit of the United States antitrust |aws because the clains did
not arise froma direct and substantial effect on United States
comerce. ®

Statoil filed this suit in the same court in Decenber 1998.
The court dism ssed Statoil’s conplaint against the defendants on
July 12, 1999.%° |In its order, the court relied heavily upon its
decision in the Phillips case and found no subject matter
jurisdiction over the clains because “Statoil’s damages ari se from
its projects in the Norwegi an sector of the North Sea”; thus, the
FTAIA's requirenent that the effect on donestic conmmerce “gives

rise” to the antitrust claim was not satisfied. See 15 U. S. C.

8The court determned it did have subject matter jurisdiction
over the alleged conspiracy and injury “relating to the Mahogany
project inthe territorial waters of the United States in the Qulf
of Mexico.”

The court stated that “the clains of the foreign-based
[ subsidiaries] regarding injuries sustained in relation to the
foreign platforns” were not justiciable in United States courts
because “the primary injury to that party nust be caused in the
United States and substantially affect United States commerce.”

The defendants filed nmotions to dismss based on |ack of
subject matter jurisdiction (Rule 12(b)(1)) and failure to state a
cl ai munder the Sherman Act (Rule 12(b)(6)).



8§ 6a(2). The court also held that the defendants’ conspiracy “did
not have a direct, substantial, and reasonably foreseeable
anticonpetitive effect on United States trade or commerce” under
the FTAIA. See 15 U . S.C. 8§ 6a(1l). Finally, the court determ ned
that “Statoil |acks standing to bring a claimunder United States
antitrust |laws because its alleged injuries are not of the type
that the antitrust statute was intended to redress.”!! Statoi
tinmely appeal ed the judgnent.
|V

The issue presented to us is primarily one of statutory
interpretation. Specifically, this appeal requires us to interpret
the relevant provisions of the FTAIA to determ ne whether the
def endants’ conduct and Statoil’s injury in the North Sea presents
a justiciable claimin the federal courts of the United States.

It is not helpful that the federal courts have generally
disagreed as to the extraterritorial reach of the antitrust |aws
and have enployed assorted tests to determne the scope of the
Sherman Act. The history of this body of case |lawis confusing and

unsettled. ! However, as far as this appeal is concerned, our work

11The court then declined to exercise supplenental jurisdiction
over the remaining comon |law clainms pursuant to 28 U S C
8§ 1367(c)(3).

12The first case to consider the extraterritorial application
of United States antitrust |aw was Anerican Banana Co. v. United
Fruit Co., 213 U S 347, 29 S.C. 511 (1909). In that case




is sinplified by Congress’ passage in 1982 of the FTAIA which
specifically exenpts certain foreign conduct from the antitrust
laws. This circuit has never interpreted the rel evant portions of

the FTAIA as they apply to global conspiracies and resulting

Justice Holnmes announced that the Sherman Act could have no
application to conduct that occurred outside of the United States.
Id. at 357. However, as the United States becane increasingly
involved in foreign comerce in the years followng Anerican
Banana, the Suprenme Court relaxed its previous stance and hel d t hat
t he Sherman Act authorized jurisdiction over foreign defendants so
|l ong as donestic comerce was affected and sone conduct occurred
within the United States See United States v. Sisal Sales Corp.
274 U.S. 268, 276, 47 S.C. 592 (1927).

In 1945, the Second Circuit laid the groundwork for what
became known as the “effects test” to determne antitrust
jurisdiction over foreign conduct. In United States v. Al unni um
Conpany of Anerica (“Alcoa”), 148 F.2d 416 (2d Cr. 1945), Judge
Learned Hand determned that a United States court would have
jurisdiction over the conduct of foreign corporations where that
conduct was intended to, and actually did, affect United States
comrer ce. Id. at 443-44. The Alcoa effects test has been
gradual | y adopted by nost federal courts, albeit in various forns.

The already confused effects test was even nore inprecise
followng the Ninth Crcuit’s decision in Tinberland Lunber Co. v.
Bank of Anerica, 549 F.2d 597, 613 (9th Gr. 1976). |In that case,
the court introduced a bal ancing test that consi dered princi pl es of
comty in addition to donestic effects when determ ning the scope
of antitrust jurisdiction over foreign defendants. The Fifth
Circuit adopted a simlar comty-infornmed approach. See Anerican
Rice, Inc. v. Arkansas Rice G owers Co-op Ass’'n, 701 F.2d 408, 413
(5th Gr. 1983). Most recently, in 1993, the Suprene Court
confirmed that “the Sherman Act applies to forei gn conduct that was
meant to produce and did in fact produce sone substantial effect in
the United States.” Hartford Fire Ins. Co. v. California, 509 U S
769, 796, 113 S.Ct. 2891 (1993).




foreign injury.®® Today, we take on this task, and nmake no claim
that it is an easy one.
\%
A
W review de novo a district court’s ruling on a 12(b)(1)

notion to dismss for |ack of subject matter jurisdiction. . See

Hebert v. United States, 53 F.3d 720, 722 (5th Gr. 1995). I n
ruling on a notion to dismss for lack of subject matter
jurisdiction, a court may evaluate (1) the conplaint alone, (2) the
conpl ai nt suppl enent ed by undi sputed facts evidenced in the record,
or (3) the conplaint supplenented by undisputed facts plus the

court’s resolution of disputed facts. See Barrera-Mntenegro v.

United States, 74 F.3d 657, 659 (5th Cr. 1996). Neverthel ess, we

must accept all factual allegations inthe plaintiff’s conplaint as

true. See WIllianson v. Tucker, 645 F.2d 404, 412 (5th Cr. 1981).

Bln fact, no circuit appears to have interpreted the critical
portion of the FTAIA at issue in this case--the requirenent that
the donestic effect on commerce “gives rise” to the antitrust
claim 15 U S.C. § 6a(2).

4t is true that the defendants filed 12(b)(6) notions al ong
wth their 12(b)(1) notions. However, the district court’s order
establishes that the court dism ssed the clains for | ack of subject
matter jurisdiction rather than failure to state a clai munder the
antitrust | aws:

[ T]he court orders that Defendants’ notions to dismss
for lack of subject matter jurisdiction are granted and
that this case is dismssed wthout prejudice. Al
remai ni ng pendi ng notions are noot.

10



W first outline Statoil’s argunent that United States
antitrust jurisdiction enconpasses the conduct and injury in its
conpl ai nt.

B

Statoil argues that the FTAI A does not preclude the district
court’s jurisdiction over its antitrust clains. Specifically,
Statoil argues that the FTAIA was enacted exclusively to ensure
that the conduct providing the basis of the plaintiff’s claimhave
the requisite donestic effects, and was not intended to preclude
recovery to foreign plaintiffs based on the situs of the injury.?®
Mor eover, Statoil contends that Section 2 of the FTAI A was inserted
only to ensure that the effect on United States comerce that
provides jurisdictionis itself a violation of the antitrust |aws;

that is, the statute sinply requires that there be sone

’Statoil refers to the legislative history of the FTAIA to
support its interpretation:

The Commttee did not believe that the bill reported by
the subcomm ttee was intended to confer jurisdiction on
injured foreign persons when that injury arose from
conduct with no anticonpetitive effects in the donestic
mar ket pl ace. Consistent with this conclusion, the ful

commttee added |anguage to the Sherman and FTC Act
anendnents to require that the ‘effect’ providing the
jurisdictional nexus nust also be the basis for the
injury alleged under the antitrust laws. This does not,

however, nean that the i npact of the illegal conduct nust
be experienced by the injured party within the United
St at es.

H R Rep. No. 97-686, at 12.

11



anticonpetitive, harnful effect in this country--not just a
positive or neutral domestic effect.?5

Addressing specifically the FTAIA's requirenent that the
donestic effect “gives rise” to its antitrust claim Statoil
primarily argues that, because the defendants operating in the Qulf
of Mexico were able to maintain their nonopolistic pricing only
because of their overall market allocation schenme (which included
agreenents regardi ng operations inthe North Sea), Statoil’s injury
in the North Sea was a “necessary prerequisite to” and was “the
quid pro quo for” the injury suffered in the United States donestic
market. Statoil alleges that the market for heavy-lift services in
the world is a single, unified, global narket; therefore, because

the United States is a part of this worldw de market, the effect of

St atoil cites additional |egislative history in support of
this interpretation of the FTAl A

: [ T]he donestic ‘effect’ that nay serve as the
predlcate for antitrust jurisdiction under the bill nust
be of the type that the antitrust |aws prohibit. For
exanple, a plaintiff would not be able to establish
United States antitrust jurisdiction nerely by proving a
beneficial effect within the United States, such as
increased profitability of sone other conpany or
i ncreased donestic enploynent, when the plaintiff’'s
damage claimis based on an extraterritorial effect on
himof a different kind.

H R Rep. No. 97-686, at 12 (1982) (citation omtted).

12



the conspiracy, whether in the United States or in the North Sea,
“gives rise” to any claimthat is based upon this conspiracy.?
C
We nust disagree with Statoil’s argunents based on our reading
of the antitrust statutes. Although we are controlled by the plain
| anguage of the statutes, we also find that the | egislative history
of the FTAIA and applicable case |aw supports our determ nation
that the district court |acked jurisdiction over Statoil’s clains.
We begin with an analysis of the relevant statutes and the
pl ai n | anguage cont ai ned t herein.
1
The Suprene Court has explained that “[a]bsent a clearly
expressed legislative intention to the contrary, [statutory]
| anguage nust ordinarily be regarded as conclusive.” Escondi do

Mut. Water Co. v. La Jolla Indians, 466 U. S. 765, 772, 104 S.Ct

2105 (1984). W are thus bound by the plain, ordinary neaning of

YI'n addition to its statutory interpretation argunments,
Statoil cites a nunber of cases in an attenpt to support its
proposition that subject matter jurisdiction exists under the
Sherman Act so long as the conspiratorial conduct had an affect on
United States comerce. See Caribbean Broad. Sys., Ltd. v. Cable
and Wreless PLC, 148 F. 3d 1080 (D.C. Cir. 1998); United States v.
Ni ppon Paper Indus. Co., 109 F.3d 1 (1st Cr. 1997); Hartford Fire,
509 U. S. 764; Pfizer, Inc. v. Gov't of India, 434 U S 308, 98

S.C. 584 (1978). However, none of these cases interpret the
rel evant provision of the FTAIA (15 U.S.C. §8 6a(2)) and, therefore,
none of these <cases inform our inquiry into the proper

interpretation of the “gives rise to” requirenent.

13



the | anguage used in the antitrust statutes and, in particular, the
FTAI A

We begin by first noting that the Sherman Act itself applies
only to conduct in “trade or comerce wth foreign nations.” 15
US C 88 1,2 (enphasis added). The conmerce that gives rise to
the action here—the contracting for heavy lift barge services in
the North Sea--was not United States commerce with foreign nations,
but comrerce between or anbng foreign nations—that is, between or
anong Statoil (a Norwegian corporation), Saipem (England), and
HeereMac (The Netherl ands). Therefore, we doubt that foreign
commerci al transactions between foreign entities in foreign waters
i s conduct cogni zable by federal courts under the Sherman Act.?8

As we have noted, the FTAIA states that the antitrust |aws
will not apply to non-inport foreign conduct unless (1) such
conduct has a direct, substantial, and reasonably foreseeable

effect on United States donestic comerce, and (2) such effect

8This interpretation is further strengthened by the limts
pl aced on Congressional power in the Constitution. Articlel, §8 8
of the Constitution gives Congress the authority only to regul ate
interstate commerce and “commerce wth foreign nations” (enphasis
added). Thus, even if Congress indeed intended to regulate purely
foreign commerce in the Sherman Act, it was not enpowered to do so
under the Comrerce O ause.

14



gives rise to the antitrust claim?® The conduct of these
defendants is foreign conduct that falls within the general

paraneters of the FTAIA and, thus, Statoil nust show that the two

¥The dissent, like Statoil, argues that Section 2 should be
read to require only that the donestic effect give rise to any
antitrust claim not necessarily the plaintiff’s claim Thi s
interpretation contradicts the explicit intent of Congress to
require that the effect nust give rise to the particular injury
clainmed by the plaintiff in the suit:

: [ T]he full comm ttee added | anguage to t he Sherman
and FTC Act anendnents to require that the ‘effect
providing the jurisdictional nexus nust al so be the basis
for the injury alleged under the antitrust |aws.

H R Rep. No. 97-686, at 12 (enphasis added).

The di ssent asserts that reading Section 2 as requiring that
the donestic effect give rise to the plaintiff’s claimrenders the
FTAI A's proviso redundant. Al t hough giving the statute a clear
understanding is difficult, we disagree with the di ssent’s readi ng.
W read Section 1(B) to provide that the export commerce covered
under the exception nmust be conducted by a person who i s engaged in
t hat export business inthe United States. Section 2 provides that
the defendant’s antitrust effect on this export commerce descri bed
in Section 1(B) nust give rise to the plaintiff’s cause of action.
The proviso, in turn, states that the recovery for injuries
resulting fromthe conduct described in Section 1(B), which gives
risetothe plaintiff’s antitrust claimin Section 2, islimtedto
injuries occurring inthe United States. Therefore, we fail to see
the redundancy to which the dissent refers. See In re Copper
Antitrust Litigation v. Sumitono Corp., No. 00-C 0040-C, 2000 W
1521587, at *10 (WD. Ws. Cct. 2, 2000) (holding that “[t]he
logical interpretation of the |language of 8 6a is that Congress
extends donestic jurisdictionto extraterritorial conduct only when
the plaintiffs have been injured by the effects on the donestic
mar ket.”).

15



specific requirenents of the statute are net to establish subject
matter jurisdiction over its clains.?

We accept the contention that Statoil has sufficiently alleged
that the defendants’ conduct—that is, the agreenent anong heavy-
lift service providers to divide territory, rig bids, and fix
prices—had a direct, substantial, and reasonably foreseeable
effect on the United States nmarket. Statoil alleges that the
conspiracy not only forced purchasers of heavy-lift services in the
Gul f of Mexico to pay inflated prices, but also that the agreenent
conpell ed Anericans to pay supra-conpetitive prices for oil.?
These all egations are sufficient to satisfy the first requirenent
of the FTAI A

However, Statoil fails to show that this effect on United

States commerce in any way “gives rise” to its antitrust claim??

2gpecifically, Statoil’s claimfalls under Section 6(a)(1)(A
and not Section 6(a)(1l)(B), because defendants’ conduct had no
substantial effect on export trade with foreign nations.

2istatoil’s conplaint alleges that the defendants’ conspiracy
adversely affected at |least $165 million in United States comerce
during the 1993-97 peri od.

2gtatoil repeatedly franmes the inquiry as whether a plaintiff
can suffer injury abroad, or whether the injury itself nust be
suffered in the United States. This approach is an incorrect
formul ati on of the threshold question and reflects a m sreadi ng of
the FTAIA. W recognize that many federal courts, including the
district court in these proceedi ngs, m ght have chosen to frane the
analysis in this manner. However, the proper inquiry to nmake here
is, regardless of the situs of the plaintiff’s injury, did that
injury arise from the anticonpetitive effects on United States
comerce? See, e.d., Caribbean, 148 F.3d 1080 (identifying that,

16



Based on the |anguage of Section 2 of the FTAIA the effect on
United States commerce—in this case, the higher prices paid by
United States conpanies for heavy-lift services in the @l f of
Mexi co--must give rise to the claimthat Statoil asserts against
t he defendants. That is, Statoil’s injury nmust stem from the
effect of higher prices for heavy-lift services in the Gulf. W
find no evidence that this requirenent is nmet here. The higher
prices Anmerican conpanies allegedly paid for services provided by
the McDernott defendants in the GQulf of Mexico does not give rise
to Statoil’s claimthat it paid inflated prices for HeereMac and
Saipemis services in the North Sea. This is not to say that any
antitrust injury suffered by custoners or conpetitors of MDernott
that arose fromthe anticonpetitive effect in the Gulf of Mexico
cannot be addressed.? This neans only that, while we recognize
that there may be a connection and an interrel atedness between the
hi gh prices paid for services in the GQulf of Mexico and the high

prices paidinthe North Sea, the FTAIArequires nore than a “cl ose

while the situs of the injury was overseas, the claimarose from
the conspiracy’s effects on the United States advertising market).

2The di ssent notes with disapproval that our interpretation
of the FTAIA neans that “a foreign cartel that fixes prices
worl dwi de will be subject to suit under the dayton Act only from
plaintiffs injured in Amrerican comerce.” However, our reading
produces the precise result intended by Congress--that “[f]oreign
pur chasers shoul d enjoy the protection of our antitrust laws in the
donesti c marketplace, just as our citizens do.” H R Rep. No. 97-
686, at 10-11.

17



relati onshi p” between the donestic injury and the plaintiff’s
claim it demands that the donestic effect “gives rise” to the
claim?

Statoil asks that we interpret the requirenent of Section 2
that the donestic “effect” give rise to a clai munder the antitrust
laws as nerely requiring that the defendants’ donestic “conduct”
(here, for exanple, agreenents relating to the Gulf of Mexico) give
rise to a claim This interpretation is not true to the plain
| anguage of the FTAIA Moreover, under such an expansive
interpretation, any entities, anywhere, that were injured by any
conduct that also had sufficient effect on United States comrerce

could flock to United States federal court for redress, even if

24Statoil argues that, had the district court accepted its
all egation of a worldw de conspiracy as true, the requirenents of
the FTAI A woul d be satisfied and subject matter jurisdiction would

exi st. We cannot agree. Regardl ess of the nature of the
conspiracy, Statoil nust allege an injury that falls wthin the
scope of the antitrust statutes. The assuned existence of a

single, unified, global conspiracy does not relieve Statoil of its
burden of alleging that its injury arose from the conspiracy’s
proscribed effects on United States comerce. This principle was
stressed by the Suprene Court in Mtsushita:

Respondents al so argue that the check prices, the five
conpany rule, and the price fixing in Japan are all part
of one |arge conspiracy that includes nonopolization of
the Anerican market through predatory pricing. The
argunent is m staken. However one decides to describe
the contours of the asserted conspiracy--whether thereis
one conspiracy or several --respondents nust showthat the
conspiracy caused theman injury for which the antitrust
laws provide relief.

475 U. S. at 584 n.7 (enphasis added).

18



those plaintiffs had no commercial relationship with any United
States market and their injuries were unrelated to the injuries
suffered in the United States.? Such an expansive readi ng of the
extraterritorial application of the antitrust |aws was never

i ntended nor contenpl ated by Congress. See EEQCC v. Arabian Am Q|

Co., 499 U.S. 244, 248, 111 S.Ct. 1227 (1991) (noting that “[we
assune that Congress |egislates against the backdrop of the
presunption against extraterritoriality. Therefore, unless there
is the affirmative intention of the Congress clearly expressed, we
must presune it is primarily concerned wth donestic conditions.”)
(citation omtted).

In sum we find that the plain|anguage of the FTAI A precl udes
subject matter jurisdiction over clains by foreign plaintiffs
agai nst defendants where the situs of the injury is overseas and

that injury arises from effects in a non-donmestic narket. 25

2The di ssent repeatedly enphasizes that the antitrust |aws
have al ways contenplated foreign plaintiffs recovering for their
injuries. W do not disagree. W sinply read the FTAIAto provide
that, if individuals conspire to restrain trade such that an
American market is harned, the United States antitrust |aws can
provide redress to any person injured by the donestic effects of
the conspiracy, evenif the injured party is | ocated overseas. See
Sum tono, 2000 W. 1521587, at *11 (“On the other hand, the
antitrust laws do not apply to an action by a person injured
overseas because of price-fixing in a foreign market even if the
sane defendants engage in price-fixing affecting an Anerican
mar ket.”).

2%Statoil alleges that it paid inflated prices for heavy-lift

services in the North Sea. This injury, however, does not arise
fromthe alleged effect on United States commerce—that is, the
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Al t hough the plain | anguage of the relevant statutes is clear and
controlling, we nonetheless turn now to address briefly the
| egislative history of the FTAIA to illustrate how that history
reinforces our interpretation of the extraterritorial reach of the
antitrust | aws.
2

Before analyzing the legislative history of the FTAIA we
reenphasi ze that “[l]egislative history is relegated to a secondary
source behind the |language of the statute in determning
congressional intent; even in its secondary role legislative

hi story must be used cautiously.” Boureslan v. Aranto, 857 F.2d

1014, 1018 (5th Cr. 1988) (citation omtted). W are thus “not
free to substitute legislative history for the |anguage of the
Act.” 1d.

The FTAI A House Report states that the purpose of the lawis
“to nore clearly establish when antitrust liability attaches to

i nternational business activities” and to ascertain “the precise

| egal standard to be enployed in determ ning whether Anerican

hi gher prices paid by United States consuners for heavy-lift
services in the Gulf of Mexico. Wile Statoil also asserts that
the conspiracy had the effect of raising crude oil prices in the
United States, Statoil alleges no injuries to itself occurring in
the market for crude oil or arising fromthis donestic effect.
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antitrust lawis to be applied to a particular transaction.” HR
Rep. No. 97-686, at 5, 8.2" Moreover, the relevant House Report
shows that Congress intended to exclude purely foreign
transactions, |ike the contract for services in the North Sea
between Statoil and the foreign defendants, from the reach of
United States antitrust |aws:
A transaction between two foreign firns, even if
Aneri can-owned, should not, nerely by virtue of the
American ownership, cone wthin the reach of our
antitrust laws. . . . It is thus clear that wholly
foreign transactions as well as export transactions are
covered by the [ FTAIA], but that inport transactions are
not .
Id. at 10.
Thus, the legislative history of the FTAIA while not
controlling, reinforces our conclusion that a foreign plaintiff
injured in a foreign marketplace nmust show that a substantia

donestic effect on United States commerce “gives rise” to its

antitrust claim?2

2"The di ssent seens to inply that the sol e purpose of the FTAI A
is to “exenpt exporting fromantitrust scrutiny.” Although thisis
clearly a primary goal of the legislation, the dissent ignores the
second pur pose behind the FTAIA--to resol ve “possi ble anbiguity” in
the extraterritorial reach of antitrust jurisdiction. |d. at 4-5.

28The di ssent argues that our decisioninthis caseis contrary
to the statenent in the legislative history that “[a] course of
conduct in the United States . . . would affect all purchasers of
the target donestic products or services, whether the purchaser is
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W now turn to address briefly applicable case law and its

effect on our interpretation of the FTAI A
3

Because few courts have directly addressed the specific
meani ng of the FTAIA's Section 2 requi renent that a donestic effect
“gives rise” to the plaintiff’s antitrust claim very little case
| aw exists to aid our inquiry. Qur interpretation of the FTAIA s
requi renents, however, is entirely consistent with prior case |aw
defining the jurisdictional reach of the antitrust |aws.
Furthernore, those decisions illustrate that our interpretation of

Section 2 is not a novel reading of the statute.

foreign or donestic.” Again, we do not assert that foreign
purchasers of donmestic products can never sue in United States
federal court. W only hold that the FTAIArequires that a foreign
plaintiff showthat its injuries arise froma United States nmarket.
This is not a novel reading of the FTAl A

[T]he legislative history [of the FTAIA] reflects that
Congress was proceeding fromthe prem se that, wherever
title is taken or economc injury is suffered, at |east
sone aspect of the sales transaction took place in the
United States. Any doubt on that score is resol ved by .

the sentence which states that ‘foreign purchasers
shoul d enjoy the protection of our antitrust laws in the

donesti c market pl ace, just as our citizens do.’ Nothing
is said about protecting foreign purchasers in foreign
mar ket s.

In re Mcrosoft Corp. Antitrust Litigation, 2001 U S. Dist. LEXI S
305, at *37 (MD. M. Jan. 12, 2001).
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To begin, we note that the only three federal courts that have
addressed the narrow question before us interpreted Section 2

exactly as we have. See Krunman, et al. v. Christie’s Int’l PLC, et

al., 00 Giv. 6322 (S.D.N. Y. Jan. 29, 2001) (holding that the FTAI A
permts jurisdiction “only where the conduct conplained of had
‘“direct, substantial and reasonably foreseeable’ effects in the
United States and the effects giving rise to jurisdiction are the

basis for the alleged injury.”); Inre Mcrosoft Corp., 2001 U S.

Dist. LEXIS 305, at *37 (holding that, under the FTAIA “foreign
consuners who have not participated in any way in the U S. market
have no right to institute a Sherman Act claim”); Sumtonpb, 2000
WL 1521587, at *1 (holding that “it is plain fromthe | anguage of
this act and bolstered by the legislative history that a private
pl ainti ff cannot sue under the antitrust laws of the United States
for injuries incurred as a result of international transactions
that have an anticonpetitive effect on a United States market if
the donestic anticonpetitive effect is not the sanme one that gives
rise to the plaintiff’s injury.”).

W further note that we have found no case in which
jurisdiction was found in a case like this--where a foreign

plaintiff is injured in a foreign market with no injuries arising
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fromthe anticonpetitive effect on a United States nmarket.?® |n
t hose cases where the donestic effect on commerce did not give rise
to the plaintiff’s claim courts have found subject matter

jurisdiction lacking. See, e.q., S. Megga Telecomm Ltd. v. Lucent

Technologies, lInc., 1997 W 86413 (D.Del. Feb. 14, 1997)

(anticonpetitive donestic effect of higher prices for United States
consuners did not “give rise” to plaintiff’s claimfor |ost sales

to defendant); The ‘In’ Porters, S.A v. Hanes Printables, Inc.,

663 F. Supp. 494 (M D.N C. 1987) (anticonpetitive donestic effect
(lost exports of United States exporters) did not “give rise” to
plaintiff’s claimfor |ost sales in France due to marketing sal es

agreenent wth defendant); de Atucha v. Commodity Exch., Inc., 608

F. Supp. 510 (S.D.N. Y. 1985) (conspiracy’s effect on silver prices
on United States exchange did not “giverise” toplaintiff’s injury
on London exchange).

On the other hand, in every case where jurisdiction has been
found, the substantial effect on United States commerce has

“give[n] rise” to the plaintiff’s injury and claim under the

2See Sum tonp, 2000 W. 1521587, at *9 (“So far as can be
determ ned, the issue [of interpreting the |anguage of Section 2]
never canme up. In the reported cases, the courts had no occasion
to address the sane effects requirenent because in each case, the
plaintiffs’ injuries arose out of the sane effects experienced by
the markets.”).
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antitrust | aws. See, e.qg., Carpet Goup Int'l v. Oiental Rug

| nporters Ass’'n, 2000 W 1273592 (3rd Cr. Sept. 8, 2000)

(anticonpetitive effect on donestic rug nmarket ‘gives rise’ to
plaintiff’'s injury); Caribbean, 148 F.3d 1080 (nonopolization of
United States market for advertising in the Caribbean “gives rise”
to plaintiff’s claim of being blocked from that market); N ppon
Paper, 109 F.3d 1 (collusion anongst fax paper producers resulted
in higher prices for fax paper in the United States, which “gives

rise” to the United States’ claim; Hartford Fire, 509 U S 764

(conspiracy’s effect on the United States insurance narket “gives
rise” to the plaintiffs’ injury, the inability to obtain certain
types of coverage in that nmarket).

Finally, we note that none of the cases cited by Statoil in
support of its interpretation of the FTAIA cast doubt upon our
pl ai n | anguage interpretation of Section 2. Statoil cites Pfizer
v. India, 434 US. 308, for the proposition that antitrust
jurisdiction exists over foreign conduct |ike the commerce between
Statoil and defendants in this case. Pfizer, however, was decided
four years before enactnent of the FTAIA and the court’s hol ding

was |imted to the question of whether a foreign governnent
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gqualified as a “person” under the Sherman Act. ld. at 320.3%

Statoil further nmintains that Caribbean Broadcasting, 148 F.3d

1080, requires that jurisdiction be found over its clains.
Initially, that case | ooks simlar to today’s case in that both the
plaintiff and the defendant were foreign, and the defendant’s
i nternational conspiracy had anticonpetitive effects both inside
and outside the United States. The critical difference, however,
is that the effect on United States comerce in that case (that is,
limting to one radio station potential advertisers in the United
States who wished to advertise in the Eastern Caribbean radio
market) gave rise to the injury suffered by the plaintiff, a
conpeting radio station—that is, exclusion of the plaintiff from
the market for United States advertising dollars. Id. at 1082,
1086. As previously explained, that is sinply not true wth

Statoil’s clains.® Simlarly, Statoil’s reliance on N ppon Paper,

30The dissent relies heavily upon Pfizer in asserting that
Statoil’s claim should be cognizable in United States federal

court. The Pfizer court, however, did not analyze the requisite
el enrents that nust be present before a foreign entity can sue under
the United States antitrust laws. Indeed, Pfizer’s narrow hol ding

was “only that a foreign nation otherwi se entitled to sue in our
courts is entitled to sue for treble danages under the antitrust
laws to the sane extent as any other plaintiff.” [Id. (enphasis
added) .

31The di ssent asserts that we “struggle” to reconcile Caribbean
Broadcasting with our holding in the case before us. However, the
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109 F. 3d 1, is msplaced because the gl obal conspiracy in that case
had the donestic effect of raising fax paper prices in the United
States, which gave rise to the governnent’s claim under the
antitrust laws. 1d. at 2.

Sinply put, Statoil has cited no case law to support an
interpretation of Section 2 of the FTAIAdifferent fromthe one we
now adopt. This absence of such precedent, when considered with
the plain |anguage of the statute and evidence of congressiona
intent in enacting the FTAIA reinforces our conclusion in this

case.

court in Caribbean Broadcasting, for whatever reason, conpletely
ignored Section 2 of the FTAIA in its analysis. G ven that a
decision in the case before us requires an interpretation of that
provision, we find Caribbean Broadcasting unhelpful to any
resolution of Statoil’s claim |Indeed, we fail to understand how
Cari bbean Broadcasting provides any neaningful support for the
dissent’s interpretation of Section 2, given that the plaintiff’s
claimin that case arose fromthe anticonpetitive effects on the
donestic market for radio advertising in the Caribbean. See 148
F.3d at 1086.
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Vi

In sum we find that the district court did not err when it
dism ssed Statoil’s antitrust clains for |ack of subject matter
jurisdiction. Any reading of the FTAIA authorizing jurisdiction
over Statoil’s clains would open United States courts to gl obal
clains on a scale never intended by Congress. Wt hout subj ect
matter jurisdiction, United States federal courts are w t hout power
toentertain Statoil’s clains.? The judgnent of the district court

is therefore

AFFI RMED.

32As Statoil has no claimunder the United States antitrust
laws, we affirmthe district court’s finding that Statoil |acked
standing to bring its clains. Based on Associated GCen’l
Contractors Inc. v. California State Council of Carpenters, 459
U S 519, 535-45, 103 S. . 897 (1983), the determ nation of
Statoil’s standing to bring its clains is dependent upon our
finding of subject matter jurisdiction. Thus, in concluding that
the FTAIA bars Statoil’s clainms against defendants under the
Sherman Act, we have perforce found that Statoil’s injury is not of
the type that the antitrust statute was intended to forestall.
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PATRICK E. H GE NBOTHAM Circuit Judge, dissenting:

| agree that this is not an easy case, but | have no
hesitation in concluding that the Foreign Trade and Antitrust
| nprovenents Act does not here divest the federal courts of
jurisdiction and that the plaintiff has standing. Wth deference
to ny coll eagues, | am persuaded by the plain text of section 6a,
as well as its statutory context, |egislative history, and purpose.

The claimis that defendants all ocated the market for hundreds
of mllions of dollars of commerce - an allocation that placed
United States nmarkets at the nercy of nonopoly charges in an
industry vital to national security. The charged conspiracy was no
forei gn cabal whose secondary effects only | apped at United States
shores. The inpact of the conspiracy was direct and substantial.
| ndeed, the participation of Anerican business in the market
al l ocation schene was critical to its success. The plaintiff here
is a foreign conpany, true enough, but it was injured by the sane
acts of defendants that injured American plaintiffs whose right to
seek recovery of their |l osses the district court recognized inthis

litigation.

29



Wth the Foreign Trade and Antitrust |nprovenents Act,
Congress set out to insulate United States business from its
antitrust laws for certain business conducted outside the country.
Its central purpose was to assist Anerican business in conpeting
abroad. This pass fromantitrust restrictions did not extend to
all conduct outside the United States. It stopped short of
i nsul ati ng conduct having direct and substantial effects upon
American comerce and causing antitrust injury to that comrerce
sufficient to support a claimfor treble damages.

| am not persuaded that when illegal conduct produces these
donestic effects, that Congress intended to close the door to a
foreign conpany injured by the sane illegal conduct. That was not
the aw before this effort to assist Anerican busi ness abroad, and
Congress did not intend to change it or do so unwittingly. | would
reverse and remand for further proceedings.

I
A

Interpretation of a statute nust begin with the text of the
statute itself. Section 6a states in its entirety:

Sections 1 to 7 of thistitle [the Sherman Act] shall not

apply to conduct involving trade or conmerce (other than
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inport trade or inport commerce) with foreign nations

unl ess—

(1) such conduct has a direct, substantial, and

reasonably foreseeable effect —

(A) on trade or comrerce which is not trade or
commerce with foreign nations, or on inport
trade or inport commerce with foreign nations;

or

(B) on export trade or export comrerce wth
foreign nations, of a person engaged in such

trade or comrerce in the United States; and

(2) such effect gives rise to a claim under the
provi sions of sections 1 to 7 of this title, other

than this section.

[Proviso:] If sections 1 to 7 of this title apply

to such conduct only because of the operation of

paragraph (1)(B), then sections 1 to 7 of this
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title shall apply to such conduct only for injury
to export business in the United States.?33
Section 6a(l) requires an effect on (A) donestic or inport
commerce of the United States or (B) the export comrerce of a
person in the United States.3 Section 6a(2) requires that this
effect “give[ ] rise to a clai munder the provisions of sections 1
to 7 of this title, the Sherman Act, other than this section.” The
majority reads section 6a(2) to require that the effect “give[ ]
rise to” the plaintiff’s claim It does not say that. It does
say that the effect nust “give[ ] rise to a claim”3 |In other
words, the effect on United States commerce nust be sufficient to
support a claim an injury of sonme person in a way cogni zabl e under
t he Sherman Act. 3¢
The literal text of the statute supports this conclusion. It

reads, “gives rise to a claim” The word “a” has a sinple and

3 15 U.S.C.A § 6a (1997).

3 For brevity, | herein refer to the effects required by
section 6a(l) as effects on “United States commerce.”

% 15 U.S.C. 8§ 6a(2) (enphasis added).

3% The effect nust cause “antitrust injury.” The “effect”
described by section 6a(l) can be beneficial, neutral, or
injurious. Section 6a(2) requires that this effect be injurious
and, further, that the injury be caused by reduced, not increased,
conpetition.
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uni versally understood neaning. It is the indefinite article.
There are many terns of art about which one can debate whether
Congress uses the termas courts do, but this word is not one of
them |If the drafters of the FTAIA had w shed to say “the claint

instead of “a claim” they certainly would have. ¥

The reference to “a” claim nmakes clear that the “effect”
descri bed by section 6a(l) nmust violate the Sherman Act —that is,
harm conpetition. Section 6a(l) requires that the conspiracy have
an effect on United States commerce; section 6a(2) requires that
this effect either nonopolize conmerce or restrain trade in the
United States, thereby giving rise to a Sherman Act claim Section
6a(2) renoves jurisdiction over conspiracies whose effects on

United States comerce are beneficial or benign, even if they

3" Courts will not presune that statutory | anguage i s redundant
or surplusage. The majority’s interpretation, however, makes the
proviso at the end of section 6a redundant. Section 6a(1l)(B)
states that the Sherman Act applies to conduct with effects on
“export trade or export commerce with foreign nations, of a person
engaged in such trade or comerce in the United States.” The
proviso limts the applicability of the Sherman Act under section
6a(l1l) (B) “to such conduct only for injury to export business in the
United States.” Thus, while (1)(B) requires only that the conduct
af fect a person engaged in export trade in the United States, the
proviso limts recovery under the Sherman Act to such persons. The
majority’s reading of 6a(2) renders this proviso redundant, since
it requires that the effect on the exporter in the United States
“give[ ] rise to” the plaintiff’s claim—in other words, that the
person engaged in export trade be the plaintiff.
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restrain conpetition in other parts of the world. That an injury
that “gives rise to” an antitrust claimnust be an i njury caused by
harmto conpetition is no light notion. It is a well established
and fundanental tenet of antitrust |aw 3 Termed “antitrust
injury,” it is frequently encountered in enforcenent action under
the C ayton Act, by which Congress enlisted private enforcenent in
suppl enent ati on of governnental enforcenent of the Sherman Act. 3°

Thus, the literal text does not require that the effect on
United States comerce give rise to the plaintiff’s claim At

worst, the text is sufficiently anbiguous to allow for both the

38 Courts have long held that private plaintiffs “nust prove
the existence of “antitrust injury’” to recover under section 4 of
the Cayton Act. Atlantic Richfield Co. v. USA Petrol eum Co., 495
U S 328, 334 (1990). In Matsushita Electric Industrial Co., Ltd.
v. Zenith Radio Corp., 475 U. S. 574 (1986), the Suprene Court noted
that the plaintiffs “nmust show that the conspiracy caused them an

injury for which the antitrust |laws provide relief.” 1d. at 584
n.7. The Court explained that a “cognizable injury” is an
“antitrust injury.” 1d. at 586.

% The Clayton Act requires that the plaintiff suffer antitrust
injury. The FTAIA by contrast, requires that the United States
suffer antitrust injury. Conpare Cayton Act, 15 U S.C A 8§ 15(a)
(providing cause of action to anyone “injured in his business or
property by reason of anything forbidden in the antitrust |aws”)
(enphasi s added), with FTAIA 15 U S.C A 8 6a(2) (“gives rise to
a claimunder the [ Sherman Act]”) (enphasis added). Wen a private
plaintiff wishes to sue under the Cayton Act, the Cayton Act and
FTAI A erect conplenentary requirenents: the plaintiff nust suffer
antitrust injury, and persons in United States conmerce nust suffer
antitrust injury. The majority opinion, on the other hand, appears
to conflate these two concepts.

34



construction the majority offers and the construction | believe is
correct. At the least, the mgjority cannot find support in a plain
t ext argunent.

Accepting that the text of the FTAIA conpels neither the
majority’s reading or mne, we nmnust enlist other aids in
determ ning the neaning of the statute. In doing so, | conclude
that the textual conclusion that “a” neans “a” is supported by the
statutory context of the FTAI A which describes the function of the
FTAIA and its animating purpose, and by the purposes of the
antitrust laws in general; by the | egislative history of the FTAIA;
and by the sparse case law that interprets the FTAI A

B

The FTAIA was enacted as Title IV of Public Law 97-290,
entitled “Export Tradi ng Conpany Act of 1982."4° Title | contains
t he congressional findings. Every single congressional finding
relates to the inportance of export business and the need to
encour age export activity by American business.* The statute then

states: “It is the purpose of this Act to increase United States

40 Export Tradi ng Conpany Act of 1982, Pub. L. No. 97-290, 96
Stat. 1233 (codified in scattered sections of 15 U S. C).

41 Export Tradi ng Conpany Act of 1982 § 102, 96 Stat. at 1233-
34.
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exports of products and services by encouraging nore efficient
provi sion of export trade services to United States producers and
suppliers, in particular by . . . nodifying the application of the
antitrust laws to certain export trade.”* 1t could not be clearer
that the FTAI A serves to exenpt exporting fromantitrust scrutiny,
not to limt the liability of participants in transnational

conspiracies that affect United States commerce.®

42 8§ 102(b), 96 Stat. at 1234. The Third Circuit has recently
cited this |l anguage in concluding that “Congress enacted the FTAI A
for the purpose of facilitating the export of donestic goods by
exenpting export transactions that did not infjure the United States
econony fromthe Sherman Act and thereby relieving exporters from
a conpetitive disadvantage in foreign trade.” Carpet Goup Int’l
v. Oiental Rug Inporters Ass’'n, Inc., 227 F.3d 62, 71 (3d Gr.
2000) .

43 Because the | anguage of the statute is clear, we need not
resort toits legislative history to discern its purpose. In any
case, the legislative history only reiterates this single,
notivating purpose. See HR Rep. No. 97-686, 97th Cong., 2d
Sess., reprinted in 1982 U S. C.C A N 2487, 2487 (describing the

legislation as “the bill . . . to exclude fromthe application of
[the antitrust | aws] certain conduct involving exports” and “one of
several bills . . . that seek to pronote Anerican exports”). The

excerpt of |egislative history upon which the majority relies, that
the purpose of the lawis “to nore clearly establish when antitrust
liability attaches to international business activities,” is
certainly atrue statenent, but it expresses the purpose of the | aw
at a level of generality that offers us no gui dance on the narrow
guestion we face. What the majority has overlooked is that
Congress has spoken with much nore particularity as to the purpose
of this law. the purpose of the FTAIA is to pronpbte exports by
exenpting Anerican exporting activity fromthe antitrust |aws.

36



The text of the FTAIA inplenents this purpose perfectly. The
Sherman Act, prior to the enactnent of the FTAIA applied to
conduct that affected donestic, inport, and export comrerce.
Recall that section 6a(l) limting the reach of the Sherman Act
applies to conduct that affects (1) donestic comrerce; (2) inport
comerce; or (3) export commerce, but only to the extent that
American exporters are affected. One cl ass of conduct i s excl uded:
conduct that affects only foreign purchasers of Anmerican exports.
This is the function of the FTAIA. to protect Anerican exporters
who nonopolize or conspire to restrain export trade that does not
harm Uni ted States commer ce.

The purpose of the FTAIA offers no support for the nmgjority’s

reading of the statute. It is undisputed that if proved, the
conspiracy in this case would have direct, substantial, and
reasonably foreseeable effects upon United States conmerce. No

American exporters are inplicated by this suit. American exporting
busi ness can only be harned by the all eged conspiracy in this case.

| ndeed, interpreting the FTAIA as the majority w shes wll
inpair the conpetitiveness of Anerican exporters. Under the
majority’s view, an Anerican cartel that fixes prices worldw de

Wl be subject to Cayton Act suits by plaintiffs fromaround the
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worl d,* but a foreign cartel that fixes prices worldwide will be
subject to suit under the Cayton Act only fromplaintiffs injured
in Arerican commerce. This interpretation of the FTAI A transforns
a safe harbor for Anmerican exporters into a boon for foreign
cartels that restrain commerce in the United States.

Wth respect to ny colleagues, | fear that their reading of
the FTALAw Il hinder its purposes and reduce the effectiveness of
the antitrust |aws. Nothing in the text of the FTAIA or the
Export Tradi ng Conpany Act of 1982 as a whole, or its |egislative
hi story, casts doubt on the inportance of deterring restraints of
trade that affect United States comerce. The Suprene Court has
repeatedly recognized that the accent of the Sherman and the
Clayton Acts is deterrence, requiring violators to pay full, treble
damages, even if sone plaintiffs gain a windfall or are foreigners.
For exanple, inlllinois Brick Co. v. Illinois,* the Suprene Court
noted the inportance of “vigorous private enforcenent of the

antitrust laws” and “deterring violators” and recogni zed that “from

4 Thi s cannot seriously be disputed. The FTAI A does not alter
the holding of Pfizer, Inc. v. Governnent of India, 434 U S. 308
(1978), which all owed foreign governnents to sue an Aneri can cartel
t hat charged supra-conpetitive prices for phar maceuti cal s
wor | dwi de. The legislative history approves of Pfizer. See H R
Rep. No. 97-686, reprinted in 1982 U S.C. C. A N 2487, 2495.

4% 431 U S. 720 (1977).
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the deterrence standpoint, it is irrelevant to whom damages are

paid, so long as sone one redresses the violation.”*

The Supreme Court in Pfizer, Inc. v. Governnent of |ndia%
addressed a situation sonewhat analogous to this case. The
gover nnent of India sued several Anmerican pharmaceuti cal

manuf acturers under the C ayton Act for damages caused by a price-
fi xing conspiracy. Like Statoil, the governnent of India alleged
a worl dw de conspiracy that raised prices in the United States and
abroad. Unlike in this case, in Pfizer the sales were nade in the
United States.*® In holding that forei gn governments coul d recover

under the Cayton Act, Justice Stewart observed: “Trebl e-damge

46 |d. at 745-46, quoting id. at 760 (Brennan, J., dissenting).
47 434 U.S. 308 (1978).

48 Because of this, Pfizer is distinguishable fromthis case,
since one can argue, as the nmpjority does, that the injury to the
foreign plaintiff occurred in the United States. But there is
nothing in the reasoning of Pfizer that suggests that the facts of
Pfizer define the outer limt of the antitrust |aws. Further, even
if we assune that the plaintiffs in Pfizer were injured in the
United States, they were injured as buyers in an export transaction
fromthe United States. Under section 6a(l)(B) and the majority’s
reading of the section 6a(2), injuries to buyers of Anmerican
exports do not create jurisdiction under the antitrust |aws. Yet
the legislative history of the FTAIA cites Pfizer with approval.
Pfizer maintains its force after the FTAI A because the conspiracy
in Pfizer also affected Anericans in donmestic comerce. This is
why section 6a(2) states “gives rise to a clainf and not “gives
rise to the plaintiff’'s claim”
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suits by foreigners who have been victimzed by antitrust
violations clearly may contribute to the protection of Anerican
consuners. . . . [Aln exclusion of all foreign plaintiffs would
| essen the deterrent effect of treble damages.”*°

The logic underlying this conclusion is straightforward.
Conspirators facing antitrust liability only to plaintiffs injured
by their conspiracy’'s effects on the United States may not be
deterred fromrestraining trade in the United States. A worl dw de
price-fixing schenme could sustain nonopoly prices in the United
States even in the face of such liability if it could cross-
subsidize its Arerican operations with profits fromabroad. Unless
persons injured by the conspiracy’'s effects on foreign conmerce
could also bring antitrust suits against the conspiracy, the
conspiracy could remain profitable and undeterred.

It is no rejoinder that conspirators would sinply choose to
exclude the United States fromany price-fixing conspiracy as |ong
as Anerican plaintiffs could sue. In at |east sone cases,
including the United States in a price-fixing conspiracy is
necessary to generate nonopoly profits. O herw se, arbitrage would

rapi dly equal i ze unequal prices around the gl obe as specul ators re-

4 1d. at 314-15.
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sol d goods purchased in the United States to buyers in high-price
regions.®* Thus, a cartel may find it inpossible to fix prices
anywhere wi t hout a worl dw de conspiracy. The Sherman Act can only
deter these violations if it protects all parties injured by such
a conspiracy.
Justice Stewart succinctly made this argunent in Pfizer:
The conspiracy . . . operated donestically as well as
internationally. |If foreign plaintiffs were not permtted to
seek a renmedy for their antitrust injuries, persons doing
busi ness both in this country and abroad m ght be tenpted to
enter into anticonpetitive conspiracies affecting Anerican
consuners in the expectation that the illegal profits they
could safely extort abroad would offset any liability to
plaintiffs at hone. If, on the other hand, potential
antitrust violators nust take into account the full costs of

their conduct, Anerican consuners are benefited by t he maxi mum

 For areal-life exanple of an arbitrage attenpt, see Eurim
Pharm GroH v. Pfizer, Inc., 593 F. Supp. 1102, 1104 (S.D. N.Y.
1984) (describing how antitrust plaintiff attenpted to arbitrage
phar maceuti cal s by repackagi ng drugs purchased in England for sale
in Germany).
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deterrent effect of treble damages upon all potential

viol ators. %

C

The legislative history also supports this reading of the
statute and undermnes the mgjority’s interpretation of section
6a(2). The Commttee Report on the House bill that becane the
FTAI A states that the FTAIA

does not exclude all persons injured abroad from

recovering under the antitrust laws of the United St ates.

A course of conduct in the United States —e.g., price

fixing not limted to the export nmarket —would affect

all purchasers of the target donestic products or

servi ces, whether the purchaser is foreign or donestic.

The conduct has the requisite effects in the United

States, even if sone purchasers take title abroad or

suf fer econom c injury abroad. *

51434 U.S. at 315 (footnote onmtted).

2 HR Rep. No. 97-686, 97th Cong., 2d Sess., reprinted in
1982 U. S.C.C A N 2487, 2495 (enphasis in original), citing
Pfizer, Inc. v. Governnent of India, 434 U S. 308 (1978).
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This statenent explicitly refers to plaintiffs who “suffer
econom c injury abroad.” The mgjority’s interpretation of the
statute is contrary to this statenent in the legislative history.
The “effect” on United States commerce is the injury suffered by
purchasers in the United States; this effect does not give riseto
the injury suffered by the foreign plaintiffs. Yet the legislative
hi story contenpl ates such plaintiffs recovering under the Sherman
Act . The scenario described in this statenent is virtually
identical to the instant case: a conspiracy sells to buyers in the
United States and abroad, and each of the buyers is injured. Al
are injured by the sane conspiracy, and it is a conspiracy that has
been injurious to conpetition in the United States.

The majority, however, chooses to rely on the follow ng
statenent in the sane House Report:

A transaction between two foreign firns, even if

Aneri can-owned, should not, nerely by virtue of the

American ownership, cone wthin the reach of our

antitrust laws. . . . It is thus clear that wholly

foreign transactions as well as export transactions are
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covered by the [FTAIA], but that inport transactions are
not . %3
That Anerican ownership al one should not create jurisdiction over
a wholly foreign conspiracy is not controverted, controversial, or
relevant to this case. What is relevant is that the |anguage
omtted from the quotation above states that if a conspiracy
between two foreign firms, regardl ess of Anmerican ownership, does

have an effect on donmestic commerce, there is jurisdiction.?®

D
| recognize that there is little precedent to guide our
anal ysis of this question. O the case |law that does exist, there
are no appell ate court cases supporting the majority’s holding. To
the contrary, the majority nust reconcile or distinguish the only
other circuit court decisions interpreting the FTAIA because al

of themfind jurisdiction present.

3 1d. at 2494-95.

4 1d. (“Such foreign transactions should, for the purposes of
this legislation, be treated in the sane nmanner as export
transactions —that is, there should be no Anerican antitrust
jurisdiction absent a direct, subst anti al and reasonably
foreseeable effect on donestic comerce or a donestic
conpetitor.”).
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The majority opinion struggles, and | believe fails, to
reconcil e Cari bbean Broadcasting System Ltd. v. Cable & Wrel ess
PLC, > which involved a foreign plaintiff alleging nonopolization
inradio advertising in the Caribbean by a conpeting radi o station.
The defendant was also a foreign entity. Consistent with the
reasoning of this dissent, the D.C. Grcuit held that the FTAIAdid
not preclude jurisdiction, because the plaintiff showed that the
forei gn defendants’ conduct had the effect of harm ng United States
purchasers of advertising. It stated: “the alleged injury is to
advertisers in the United States.”® Thus, based on the injury to
advertisersinthe United States, the court found jurisdiction over
a suit by a radio broadcaster in the Caribbean. The D.C. Crcuit
did not require that the injury to American advertisers “give[ ]

rise to” the plaintiff’s cause of action; its determ nation that

the injury gave rise to “a” claimwas sufficient.

E

Finally, the mpjority’s attenpt to enlist the aid of the
Commerce Clause and the canon of construction that creates a

presunption against extraterritoriality is m staken.

% 148 F.3d 1080 (D.C. Cir. 1998).

¢ ]1d. at 1086.
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The majority suggests that the interpretation of the FTAIA

that | espouse is beyond the power of Congress to regulate
conmerce.®  The Suprene Court itself has recognized — in the
context of the Sherman Act — that Congress has intended to

regul ate, and constitutionally has regul ated, foreign conduct that
affects United States comerce.®® And it has been decades since any
court has taken so cranped a view of the Commerce C ause in any
cont ext . %°

The majority is correct to note that the courts’ historical
wllingness to apply the Sherman Act extraterritorially is not
di spositive of this appeal, since the FTAIA and not the courts’
earlier interpretations of the Sherman Act, is controlling here.®
But precisely because the FTAIA applies here, the nmpjority’s
reliance on the canon against extraterritorial application of

statutes is msplaced. This canon operates when Congress has not

57 See Majority Op. at 1938 n. 18.

8 Hartford Fire Ins. Co. v. California, 509 U S. 764, 796
(1993) (“[I]t is well established by now that the Sherman Act
applies to foreign conduct that was neant to produce and did in
fact produce sone substantial effect in the United States.”).

% See, e.g., United States v. Lopez, 514 U S. 549, 552-59
(1995) (recounting the devel opnent of Commerce C ause j uri sprudence
in the donestic context).

60 See Majority Op. at 1935-36.
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clearly spoken on the issue of extraterritoriality.® The FTAIA,
however, explicitly addr esses not hi ng ot her t han
extraterritoriality. W nust be careful not to use such a canon
when Congress is speaking directly to the rel evant issue. Make no
m st ake: such canons reflect substantive presunptions about the
content of |aws. If courts apply substantive canons of
construction agai nst statutes that do speak to an issue, thenit is
the courts, not Congress, who are naking the policy choices that
formthe content of |egislation.®

61 See EEE.OC v. Arabian Arerican Ol Co., 499 U. S. 244, 248
(1991) (“This ‘canon of construction . . . is a valid approach
wher eby unexpressed congressional intent nmay be ascertained.’

In applying this rule of construction, we |ook to see whether
‘language in the [relevant Act] gives any indication of a
congressi onal pur pose to ext end its coverage
[extraterritorially].””).

62 | n any case, when Congress enacted the FTAIA is was
| egi sl ating agai nst a backdrop of extraterritorial application of
the Sherman Act; thus we cannot presune that Congress treated non-
extraterritoriality as the default condition. See Hartford Fire
Ins., 509 U S. at 796 (“[I]t is well established by now that the
Sherman Act applies to foreign conduct that was neant to produce
and did in fact produce sone substantial effect in the United
States.”); id. at 814 (Scalia, J., dissenting) (“[lI]t is now well
established that the Sherman Act applies extraterritorially.”);
Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574,
582 n.6 (1986); Continental Oe Co. v. Union Carbide & Carbon
Corp., 370 U S. 690, 704 (1962).
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Because | disagree with the majority’s interpretation of the
FTAIA | would reach the standing inquiry. It is straightforward;
this court has restated the test for standi ng under the C ayton Act
as “1) injury-in-fact, an injury to the plaintiff proximtely
caused by the defendants’ conduct; 2) antitrust injury; and 3)
proper plaintiff status, which assures that other parties are not
better situated to bring suit.”®

Statoil has standing. First, it has suffered injury-in-fact.
It paid inflated prices directly to the defendants.

Second, Statoil has suffered antitrust injury. Anti trust
injury requires that the injury to the plaintiff not nerely show
“Injury causally linked to an illegal presence in the market” but
injury “attributable to an anti-conpetitive aspect of the practice
under scrutiny.”®% This elenent of standing excludes plaintiffs,

primarily conpetitors, harned by increased, rather than decreased,

63 Doctor’s Hospital of Jefferson, Inc. v. Southeast Medical
Al liance, Inc., 123 F. 3d 301, 305 (5th Cr. 1997). For further
di scussion, see McCormack v. NCAA, 845 F.2d 1338, 1341 (5th Cr.
1988); see also Associated Ceneral Contractors of California v.
California State Council of Carpenters, 459 U S. 519 (1983);
Brunswi ck Corp. v. Pueblo Bow-OWMat, Inc., 429 U S. 477, 489
(1977).

64 Atlantic Richfield Co. v. USA Petrol eum Co., 495 U. S. 328,
334 (1990), quoting Brunswi ck, 429 U S. at 489.
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conpetition.?® Statoil’s injury was the direct result of the
al | eged price-fixing conspiracy and consequent restraint of trade. ®°

Third and finally, Statoil is a proper plaintiff. In
determ ning whether a party is a proper plaintiff, it should
exam ne “such factors as (1) whether the plaintiff’s injuries or
their causal link to the defendant are specul ative, (2) whether
other parties have been nore directly harnmed, and (3) whether
allowing this plaintiff to sue would risk nultiple |awsuits,
duplicative recoveries, or conplex danage apportionnent.”®’

First, neither Statoil’s injuries, nor their connectionto the
defendants, is speculative. The injuries arise fromthe defendants
charging Statoil nonopoly prices. Second, other parties have not
been harnmed nore directly than Statoil. Statoil was a purchaser in
the market for heavy-lift barge services, the market in which the

defendants fixed prices. Third, allowing Statoil to sue would not

65 See Atlantic Richfield, 495 U S. at 334, 337-38; Brunsw ck,
429 U. S. at 488-89.

66 Appellees rely heavily on the antitrust injury requirenent
in arguing that Statoil |acks standing. Their argunent that
Statoil’s injury was not caused by high prices charged to U S.
consuners m sconstrues the antitrust injury requirenent. Antitrust
injury does not |limt standing to US. consuners but to anti-
conpetitive injuries. See Doctor’'s Hospital, 123 F.3d at 305-06;
see also Blue Shield of Virginia v. MReady, 457 U S. 465 (1982).

67 McCor mack, 845 F.2d at 1341.
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risk duplicative recoveries or the like. There is no suggestion
that any unnaned party can seek to recover for the sane damages
Statoil suffered.

1]

The antitrust l|aws have always given federal ~courts
jurisdiction over conspiracies that adversely affect conpetitionin
the United States. The FTAIAlimts that jurisdiction; but it does
so by exenpting Anmerican export conspiracies, not foreign
conspiracies that injure Anerican conpetition.

The maj ority opinion expresses concern that foreign litigants
will flock to the United States for redress of their injuries in
di stant | ands. The majority opinion, and the district court
opinions it cites, seemto fear that the interpretation of the
FTAIA that Statoil advocates nakes the Sherman Act an antitrust
regul ation of foreign economes throughout the entire world, a
paternalistic |awraking enterprise that ignores the adequacy of
foreign tribunals. But Congress has enacted no such thing.
Congress enacted the FTAIA to serve the United States’ narrow
interest in vigorous donestic conpetition.

The text of the FTAIA may be inelegant, but it serves the
selfish national interests of the United States: the FTAI A excl udes

fromantitrust liability all conduct that has caused no antitrust
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injury to the United States econony;® but it enlists all injured
parties —foreign or donmestic —to assi st the Departnent of Justice
in deterring conduct that does harmthe forces of conpetition in
the United States. When a conspiracy causes a direct and
substantial injury to conpetitioninthe United States, the C ayton
Act recruits private parties to supplenent the efforts of the
Departnent of Justice in ending the conspiracy. The FTAI A ensures
that parties injured by foreign aspects of the sanme conspiracy that
harms Anerican comerce are part of the phalanx of enforcers
brought to bear by the dayton Act. Thus, treble damages suits by
parties who suffer antitrust injury froma conspiracy that has a
direct and substantial harnful inpact on United States commerce
serve a single function: the protection of United States commerce.
The FTAI A threatens no parade of horribles —it does nothing nore
than zealously protect conpetition in the United States while
sparing from the docket of American courts suits involving
conspiracies that affect only foreign econom es.

In sum | believe the FTAI A does not divest the federal courts

of jurisdiction over suits by plaintiffs who suffer antitrust

%8 | ndeed, the fact that the FTAI A protects Anerican exporters
fromantitrust liability for conduct that restrains export trade
indicates that the FTAIAis not concerned with regulating foreign
econom es.
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injuries froma conspiracy that also harns conpetition in United
States commerce. Wether the harmfelt inthe United States is the
source of the injury to the plaintiff is irrelevant; it is the
effects on the United States that creates jurisdiction. Under the
facts of this case, | would conclude that the district court had
jurisdiction over the suit and that Statoil had standing to sue the

def endants under the Clayton Act. | respectfully dissent.
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