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Before JOLLY, MAG LL" and BENAVI DES, Circuit Judges.
MAG LL, G rcuit Judge:

In January 1997, Appellants |Insurance Conpany of North
Anmerica ("INA") and Maitland Brot hers Conpany ("Maitland")
brought suit agai nst Aberdeen | nsurance Services, |nc.
(" Aberdeen") and various London Underwriters (the "Underwiters")
in federal district court, seeking coverage under an insurance
policy issued by Aberdeen to O fshore Diving and Sal vage, |nc.
("Ofshore"), a Maitland subcontractor. The Underwiters filed a
counterclaim alleging Appellants brought their suit in bad
faith. After an eight-day trial, a jury entered a specia
verdi ct, deciding in favor of INA and Maitland. However, the
district court concluded that there was insufficient evidence to
support the jury's findings as to sone of the questions that
formed the special verdict. Therefore, the court entered
judgnent as a matter of |aw under which INA and Maitl and received
no damages, but denied the Underwiters' notion for judgnent as a
matter of law on their counterclaim Mitland and | NA appeal the
district court's partial reversal of the jury's findings and
judgnent in favor of the Underwiters. The Underwiters cross-
appeal the district court's denial of their notion for judgnment

as a matter of law on their counterclaim Because we concl ude

“Circuit Judge of the Eighth Crcuit, sitting by
desi gnation



that the district court erred insofar as it overruled the jury's
verdict, we reverse the district court's partial grant of
judgnent as a matter of |law for the Underwiters and affirmthe
district court's denial of the Underwiters' notion for judgnent
as a matter of law on their counterclaim
l.

A The DCE Contract

I n Novenber 1993, the United States Departnent of Energy
(the "DOE") contracted with Maitland to construct a pipeline from
the Strategic Petrol eum Reserve at Bryan Mound, Texas to the Gl f
of Mexico. As part of the contract between the DOE and Muitl and
(the "DOE Contract"), the DOE required Maitland to maintain
conprehensive general liability and third party property damage
i nsurance, namng the United States as an additional insured. 1In
addition, the DCE required that its Contracting Oficer receive
thirty days advance witten notice, by mail, of any changes in,
or cancellation of, such insurance policies. The DCE Contract
al so contained the Federal Acquisition Regulations (the "FAR")
applicable to the project. One of these FAR titled "Insurance
- Wrk on a Governnent Installation" ("FAR 47"), required
Maitland to naintain certain types of insurance, certify that the
requi red i nsurance had been obtained, and provide at least thirty
days notice of cancellation. Additionally, FAR 47 stated: "The

Contractor shall insert the substance of this clause, including



this paragraph (c), in subcontracts under this contract that
require work on a Governnent installation.”™ The DOE Contract
al so provided that Maitland was fully responsible for all acts
and om ssions of its subcontractors. Appellant I NA was the
surety under the performance and paynent bonds issued to Maitl and
pursuant to the DOE Contract's requirenents.
B. The O fshore Subcontract

On Novenber 16, 1994, Maitland entered into a contract (the
"Subcontract”) wth Ofshore, under which Ofshore was to provide
diving services in connection wiwth Miitland s construction of the
pi peline. Prior to signing the Subcontract, Miitland' s
conptroller, Peter Comy, discussed insurance requirenents with
O fshore and spoke to Ofshore's insurer, Aberdeen. After the
parties signed the Subcontract, Aberdeen sent Miitland a
certificate of insurance confirmng that Miitland was an
additional insured on OOfshore's policies, that the required
i nsurance was in effect, and that Miitland woul d be provi ded
thirty days notice prior to cancellation of OOfshore's insurance.
Par agraph One of the Subcontract stated: "[t]he Sub-contractor
assunes with respect to the General contractor all of the
obligations which the General contractor owes to the owner under
the contract and all of the contract docunents form ng part of

the contract for the DOE Contract . . . ."



C O fshore's I nsurance

Aber deen was the donestic broker for Offshore's
conprehensi ve general liability and property damage insurance
policy (the "Cover Note"). The Underwriters subscribed to the
security on the Cover Note. O fshore paid the bulk of the Cover
Not e through a prem um fi nanci ng agreenent with Prem um Fi nance
Specialists, Inc. ("PFS") that required Ofshore to pay PFS in
monthly installments. O fshore failed to make its schedul ed
prem um paynents to PFS, so, on January 3, 1995, PFS issued
O fshore a Note of Intent to Cancel. The Cover Note was cancel ed
effective January 15, 1995. Mitland received no notice of the
cancel | ati on.
D. The Acci dent

On March 2, 1995, O fshore's anchors struck a portion of the
pi peline, breaking it into two sections.! On March 6, Peter
Comy tel ephoned Aberdeen to informit of the pipe break. He
expl ained that Maitland was responsible for the repairs and asked
Aberdeen to investigate. On March 7, Aberdeen sent a notice of
cancellation to Maitland, indicating that the Cover Note had been
cancel l ed effective January 15, 1995 due to O fshore's failure to

pay its premuns. The Underwriters denied coverage of the |oss

'An earlier, unrelated break had taken place on February 6,
1995.



inan April 3, 1995 letter stating that the accident "was outside
the policy period and therefore of no concern to Underwiters."
E. Repair of the Pipeline

After receiving the Underwiters' April 3 letter, Mitland
contacted INA its insurer, for financial assistance in repairing
the pipeline. The DOE informed Miitland that under the DOE
Contract, Miitland was responsible for its subcontractors
performance and thus was responsi ble for the delays caused by the
March 2 accident. Mitland devised a repair plan, which the DOE
approved. Miitland attenpted repairs until md-July, when | NA
becane dissatisfied with Maitland's repair efforts and renoved it
fromthe job. |INA hired J. Ray McDernott ("MDernott") to
conplete the repairs. On July 30, 1995, MDernott struck the
pi pel i ne, causing additional damage. MDernott billed
approximately $2.2 mllion for its work, of which INA paid
$700, 000 for work prior to the July 30 pipe break. Subsequently,
| NA, McDernott, and McDernott's insurer entered into a negoti ated
settlenment (the "MDernott Settlenent"), in which they
apportioned the damage caused by O fshore's March 2 break and
McDermott's July 30 break, concluding that $769, 000 of
McDernott's work was related solely to repairing O fshore's
br eak.

Wien the contract between Miitland and the DCE was not

tinmely conpleted, the DOE was entitled under the contract to



assess |iquidated danmages of $5400 per day agai nst Mitl and.
Fol | ow ng conpl etion of the project, INA and the DCE entered into
a settlenent agreenent under which the DOE assessed |iqui dated
damages of $615,000 (the "DCE Settlenent").
F. The Proceedi ngs Bel ow

In January 1997, INA and Maitland sued Aberdeen and the
Underwiters, alleging that: (1) Miitland was an additi onal
insured entitled to coverage under O fshore's Cover Note; (2) the
Cover Note required that the Underwiters give Maitland thirty
days notice prior to cancellation; and (3) the January 15, 1995
cancel | ation of the Cover Note was ineffective as to Mitland
because the Underwiters failed to provide the required notice.
The Underwriters counterclainmed, alleging that Appellants' suit
was basel ess and brought in bad faith.

Foll ow ng an eight-day trial, the jury found for |INA and
Mai tland on their clainms against the Underwiters, concluding
that: (1) Maitland and Ofshore agreed in the Subcontract that
Mai t |l and woul d be an additional insured under the Cover Note; (2)
Mai tl and and O fshore agreed in the Subcontract that thirty days
noti ce of cancellation would be given to Mitland before
cancel l ati on would be effective as to Maitland; (3) Miitland was
obligated to insert the substance of C ause 47 of the DCE
Contract (containing FAR 47) into the Subcontract; (4) the

Subcontract inserted the substance of C ause 47 of the DCE



Contract; (5) the Underwiters agreed in the Cover Note to
provide thirty days advance witten notice of cancellation to
Maitland; (6) the Underwiters failed to give thirty days witten
notice to Maitland prior to cancellation of the Cover Note; (7)
Maitland incurred a | oss that was covered and payabl e under the
Cover Note; (8) Miitland faced potential liability to the DCE for
t he damages caused by O fshore to the pipeline, and Appel | ees
entered into a reasonabl e, prudent, good-faith settlenent with
the DOE to resolve that potential liability; (9) Appellants
incurred danmages in the anount of $3,827,798.76 in settling with
the DOE; (10) Mitland presented Aberdeen, the Underwiters'
actual or apparent agent, with a claimfor damages arising out of
the March 2, 1995 pipeline break; and (11) the Underwiters
denied Maitland's claim The jury also found for Miitland and

| NA on the Underwiters' counterclaim concluding that Appellants
did not bring suit in bad faith or for purposes of harassnent.

On June 30, 1999, the district court entered an order
finding that there was sufficient evidence to support the jury's
conclusions that: (1) Maitland and O fshore agreed in the
Subcontract that Mitland woul d be an additional insured under
the Cover Note; (2) Maitland and O fshore agreed in the
Subcontract that thirty days notice of cancellation would be
given to Maitland before cancellation would be effective as to
Maitland; (3) the Underwiters failed to give thirty days witten
notice to Maitland prior to cancellation of the Cover Note; and
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(4) Maitland incurred a | oss that was covered and payabl e under
t he Cover Note. However, the court also concluded that there was
insufficient evidence to support the jury's findings that: (1)
t he Subcontract inserted the substance of C ause 47 of the DOE
Contract (which contained FAR 47); (2) the Underwiters agreed in
the Cover Note to provide thirty days advance witten notice of
cancellation to Maitland; (3) Maitland faced potential liability
to the DOE for the damages caused by O fshore to the pipeline;
(4) Appellants incurred damages in the anount of $3,827,798.76 in
settling wwth the DOE;, (5) Maitland presented Aberdeen, the
Underwiters' actual or apparent agent, with a claimfor damages
arising out of the March 2, 1995 pipeline break; and (6) the
Underwriters denied the claim The district court went on to
find as a matter of |aw that the Subcontract did not incorporate
by reference the substance of C ause 47 of the DOE Contract.
Finally, the court found that the Cover Note did not provide
coverage for |iquidated damages. Based on these findings, the
court entered judgnent that INA and Maitland recei ve no danages
fromthe Underwiters, and denied as noot the Underwiters'
nmotion for judgnent as a matter of |law on their counterclaim

| NA and Maitl and appeal fromthe judgnent of the district
court partially reversing the jury's findings. The Underwiters
appeal the district court's denial of their notion for judgnment
as a matter of law on their counterclaim as well as the court's
uphol ding of the jury's finding that Maitland suffered a | oss
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that was covered by Ofshore's Cover Note.
.
We review the district court's ruling on a notion for
judgnent as a matter of |aw de novo, viewing all evidence in the

light nost favorable to the verdict. Baltazor v. Holnes, 162

F.3d 368, 373 (5th Gr. 1998). Al evidence and reasonabl e
inferences are viewed in favor of the nonnoving party. 1d. |If
the facts and i nferences point so strongly and overwhelmngly in
favor of the noving party that reasonable jurors could not arrive
at a contrary verdict, the court properly granted the notion.

Robertson v. Bell Helicopter Textron, Inc., 32 F.3d 948, 950-51

(5th Gr. 1994). |If there is substantial evidence — that is,
evi dence of such quality and wei ght that reasonable and fair-
m nded jurors mght reach a different conclusion — then the court
shoul d have denied the notion. 1d. at 951.
L1,

A Notice of Cancellation

Appel l ants contend that the Underwiters were required to
provide Maitland with thirty days notice prior to the
cancel lation of Ofshore's Cover Note, and that the failure to do
so renders the cancellation ineffective as to Maitland. The
district court rejected the findings of the jury, which were
consistent with Appellants' contention. As neither the

Subcontract nor the Cover Note contains an express requirenent
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that the Underwiters provide Miitland with advance notice of
cancel | ati on, Appellants advance several theories in support of
their argunent that such notice was required.

First, Appellants assert that Article 24.17 of the Texas
| nsurance Code inposed a statutory notice obligation upon the
Underwriters.? Tex. Ins. Code Art. 24.17 (2001). Article 24.17
requires a premumfinance conpany to issue a witten notice of
intent to cancel for paynent default to the insured prior to
mai ling a notice of cancellation to the insurer. 1d. Art.
24.17(c). Specifically, Article 24.17 provides, in pertinent
part: "All . . . contractual restrictions providing that the
i nsurance contract may not be cancelled unless notice is given to
a. . . third party apply where cancellation is effected under
this section.” 1d. Art. 24.17(e).

Article 24.17(e) offers no support for Appellants' claim
that the Underwiters were obligated to provide advance notice of

cancellation. It nmerely provides that any contractual provision

2The Underwriters argue that Appellants failed to raise this
i ssue before the district court and thus should be forecl osed
fromraising it on appeal. W note that Appellants neither
requested a jury instruction based on Article 24.17 nor objected
to the lack of such an instruction. Furthernore, Appellants also
failed to raise the issue in a notion for directed verdict or to
argue that Article 24.17 should preclude the district court from
granting Underwiters' notion for judgnent as a matter of |aw
However, Appellants did present testinony and argunent at trial
regarding the application of Article 24.17, and the court
admtted the text of the statute into evidence for the jury's
consideration. Accordingly, although Appellants nmay have wai ved
this issue, we assune arguendo that it was raised sufficiently
before the district court.
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requiring notice of cancellation to a third party remains in ful
force and effect notw thstanding the additional notice

requi renents inposed upon prem um finance conpanies by Article
24.17. Thus, if the Underwiters were under a contractual
obligation to provide notice to Appellants prior to cancelling
O fshore's Cover Note, Article 24.17(e) sinply would confirmthat
this obligation exists even where the cancell ation occurs
pursuant to a prem umfinance conpany's term nation for
nonpaynent of premuns. Conversely, if the Underwiters had no
such contractual notice obligation, Article 24.17 woul d not
create an independent notice requirenent. Accordingly,
Appel l ants' argunent that the Underwiters had an i ndependent
statutory obligation to provide Miitland notice prior to
cancelling O fshore's policy fails.

Appel  ants next argue that the Underwriters' duty to provide
advance notice of cancellation was created by the incorporation
| anguage in Paragraph 1 of the Subcontract between Maitl and and
O fshore, which states: "[t]he Sub-contractor assunes with
respect to the General Contractor all of the obligations which
the General contractor owes to the owner under the [DOE
Contract]." Appellants argue that this clause incorporated the
provi sions of the DOE Contract requiring thirty-day notice of
cancel lation into the Subcontract by reference. Appellants
identify two provisions in the DOE Contract that arguably were
i ncorporated into the Subcontract, thereby inposing a duty to

12



provide Maitland with notice of cancellation: (1) FAR 47,
entitled "I nsurance - Work on a Governnent Installation"; and (2)
Section 16.0 of the DOE contract, entitled "Ilnsurance."

FAR 47 inserts 48 CF. R 8§ 52.228-5 into the DOE Contract
verbatim stating, in pertinent part:

(a) The Contractor shall . . . maintain during the

entire performance of this contract, at |east the kinds

and m ni num anounts of insurance required in the

schedul e or el sewhere in the contract.

(b) . . . The policies evidencing required insurance

shal |l contain an endorsenent to the effect that any

cancel l ation or any material change adversely affecting

the Governnent's interest shall not be effective

until 30 days after the insurer or the Contractor gives

witten notice to the Contracting O ficer, whichever

period is |onger.

(c) The Contractor shall insert the substance of this

cl ause, including this paragraph (c), in subcontracts

under this contract that require work on a Governnent

instal |l ation.
Despite their failure to insert the text of FAR 47 into the
Subcontract, Appellants argue that the incorporation | anguage in
Paragraph 1 inserted the substance of FAR 47, including the
thirty-day notice requirenent. Generally, Federal Acquisition
Regul ations "should be incorporated by reference to the maxi num
practical extent." 48 CF. R 8 52.102-1(a). However, it is clear
that unli ke other Federal Acquisition Regulations, FAR 47 nust be
"inserted" into certain contracts. See id. § 28.310(a) ("The
contracting officer shall insert the clause at 52.228-5,
| nsurance - Work on a Governnent Installation, in solicitations

and contracts when a fixed-price contract is contenplated, the
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contract anmpunt is expected to exceed the sinplified acquisition
threshol d, and the contract will require work on a Gover nnment
installation.”) (enphasis added). This specific requirenent
supersedes the general principle that Federal Acquisition
Regul ations nmay be incorporated by reference, and is at odds with
Appel l ants' argunent that FAR 47 may be inserted automatically
into a contract via a general incorporation clause.?
Furthernore, FAR 47 itself contains the independent requirenent
that "[t]he Contractor shall insert the substance of this cl ause
in subcontracts under this contract."” 1d. 8 52.228-5(c).
The pl ain neani ng of these provisions contradicts Appellants
argunent that FAR 47 was incorporated into the Subcontract by
reference. Therefore, the district court correctly concl uded
that the Subcontract did not incorporate FAR 47 as a matter of
law, and thus FAR 47 created no obligation for the Underwiters
to provide Maitland notice before cancelling Ofshore's

i nsur ance.

However, we agree with Appellants' alternative argunent that
Section 16 of the DOE Contract inposed a duty upon the
Underwiters to provide notice of cancellation. Section 16

states, in pertinent part:

W al so note that the DOE Contract itself contains the
entire text of FAR 47, rather than incorporating it by reference,
as Appellants contend is perm ssible.
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The Contractor shall maintain, at his expense,

Wor knmen' s Conpensation, Liability Insurance, and al

ot her insurance as provided below. Provisions shall be

made for thirty (30) days advance witten notice by

mail to the Contracting Oficer of any changes in or

cancel |l ati on of any such insurance.
Appel l ants argue that this provision, which obligated Maitland to
provide for witten notice to the DOE, in conbination with
Paragraph 1 of the Subcontract, obligated Ofshore to provide for
witten notice to Maitland. The Underwiters respond that
O fshore was not aware of the notice requirenent when it signed
the Subcontract, so no such duty existed. Alternatively, the
Underwiters claimthat even if Section 16 obligated Ofshore to
provi de for advance notice, it inposed no duty upon the insurer
to provide notice of cancellation.

It is well settled that where a contract is incorporated by
reference into a subcontract, the subcontractor is conclusively

presunmed to undertake the work subject to the conditions and

limtations of the prine contract. Hartwell v. Fridner, 217 S. W

231, 235 (Tex. Gv. App. 1919). Furthernore, "[e]ach contracting
party owes a duty to the other party to read and know t he

contents of the contract before each one signs it." Kaplan v.

Bernard Lunber Co., 710 S.W2d 737, 740 (Tex. App. 1986).

Accordi ngly, when O fshore entered into the Subcontract, in which
the first paragraph contained a clause incorporating by reference
the ternms of the DOE Contract, it is presuned to have know ngly

assuned duties under the DOE Contract. Therefore, we reject the
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Underwiters' argunent that O fshore had no duty to provide for
witten notice to Maitland sinply because O fshore all egedly was
unaware of its duties under the DOE Contract.

The Underwriters' second contention, that Section 16 inposes
no duty upon the insurer, is also flawed. Section 16 of the DCE
Contract inposed a duty upon Maitland to provide for notice of
cancel |l ati on, and Paragraph 1 of the Subcontract transferred that
duty to O fshore. The Underwiters' witnesses testified, and the
district court found, that the Cover Note's notice provision
automatically required the Underwiters to provide notice to
third parties if OOfshore entered into a witten contract
requi ring such notice. Thus, because the Subcontract
i ncor porated Section 16 of the DOE Contract by reference, causing
O fshore to assune the duty of making provisions for notice of
cancellation to Maitland, the Cover Note's notice provisions
automatically required the Underwiters to provide notice to
Mai t | and.

We conclude that the district court erroneously relied on
Maitland's failure to insert the substance of FAR 47 into the
Subcontract in holding that the Underwiters had no duty to
provi de notice of cancellation. Instead, we hold that Section 16
of the DOE Contract provided an independent basis for inposing
upon O fshore, and thus upon the Underwiters through the Cover
Note, the duty to provide notice to Maitland. Accordingly,

because the Subcontract incorporated Section 16 of the DOCE
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Contract by reference, the Underwiters had a duty to provide
Maitland with thirty days notice prior to cancell ation of

O fshore's policy. W therefore reinstate the jury's finding
that the Underwiters had such a duty.

B. Cover age

Since the Underwiters' failure to provide the required
notice to Maitland before cancelling Ofshore's Cover Note
renders the cancellation ineffective as to Maitland, we next nust
address whether O fshore's Cover Note covered Maitland' s | oss,
and whet her the Underwiters thus were obligated to conpensate
Appel lants for the loss. The district court upheld the jury's
finding that the Cover Note provided coverage for Maitland's
| oss. However, the court rejected the jury's determ nation that
Mai tl and faced potential liability to the DOE and entered into a
settlenment to resolve that liability.

Al t hough the district court treated the issues of coverage
and potential liability separately, the issues are in fact
closely related. |In arguing that there was no coverage for
Maitland's | oss, the Underwiters contend that Mitland nust be
"legally liable" for a DCE claimbefore there is a loss that the
Underwiters are obligated to pay, and that many liability
i nsurance policies require either that a claimbe made or a suit
for damages be brought before insurer liability is triggered.

See 7 Couch on Ins. 88 103:14-15 (3d ed. 1998). Since the DOE

never made a clai magainst Maitland, the Underwiters argue that
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their liability on the policy was not triggered. W disagree.

The authority the Underwiters cite for the proposition that
a "clainf is required to trigger liability nerely states that
"many policies of liability insurance" have such a requirenent,
but it does not address whether the Cover Note has such a
requi renent. The Cover Note states, in pertinent part:

This insurance is to indemify or pay on behal f of

the Insured(s) . . . all sum(s) they may be liable or

obl i gated and/ or responsi ble to pay as danages or by

reason of the liability being inposed upon the insured

whet her it be assunmed, under contract or otherw se,

arising out of the operation(s) of the Insured

wor | dwi de (enphasi s added).

The Cover Note thus contains broad | anguage, providing
coverage where the insured becones "liable or obligated and/or
responsible to pay as damages." The Cover Note's broad | anguage
di stingui shes this case fromthe case law cited by the
Underwiters, which deals with policies providing coverage where

the insured has "becone legally |liable" or "legally obligated to

pay as damages." See Continental Gl Co v. Bonanza Corp., 706

F.2d 1365, 1374 (5th Cr. 1983); Data Specialties, Inc. v.

Transcontinental Ins. Co., 125 F.3d 909, 911 (5th Cr. 1997). It

is uncontroverted that O fshore was responsi ble for damage to the
pi peline as a result of the March 2 break, and that Section 21 of
the DOE Contract held Maitland "fully responsible for all acts
and om ssions of [its] subcontractors.” The DCE repeatedly
stated that it held Miitland responsible for the actions of its
subcontractors and for the delays caused by the March 2 break.
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Accordingly, there was sufficient evidence in the record for the
jury to find that Maitland was "responsible to pay" for the
damages caused by O fshore, and thus that Ofshore's Cover Note
covered Maitland's | oss. Therefore, the district court correctly
denied the Underwiters' notion for judgnent as a matter of |aw
on the coverage issue.

However, after determning that Ofshore's Cover Note
provi ded coverage for Maitland's loss, the district court found
that there was insufficient evidence to support the jury's
findings that Maitland faced potential liability to the DOE as a
result of the damage caused by O fshore and that Miitland entered
into a settlenent to resolve that liability. W disagree with
the district court's concl usion.

In support of its holding, the district court stated that
there was no evidence fromany Maitland witness that the DOCE ever
clainmed that Maitland was responsi ble for the March 2, 1995
pi pel i ne damage. However, at trial Appellants introduced a
letter fromthe DOE dated March 9, 1995, hol ding Mitland
responsible for its subcontractors' actions. Appellants also
introduced a July 6, 1995 letter, holding Maitland responsible
for the del ays caused by the March 2, 1995 incident. These
letters contradict the district court's conclusion that the DOE
never clainmed Miitland was responsible for the March 2 danmage.
Mor eover, the Cover Note's broad | anguage, indemifying Maitl and

for all sunms it "may be liable or obligated and/or responsible to
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pay as damages," conbined with the DOE Contract provision holding
Maitland "fully responsible for all acts and om ssions of [its]
subcontractors,"” provides anple basis for the jury's conclusion
that Maitland was potentially liable to the DOE. Thus, we hold
that the district court erred in concluding that Maitland had no
potential liability to the DOE, and reinstate the jury's finding
to the contrary.

Appel  ants next contend that the district court erred in
finding that Maitland and/or INA did not enter into a reasonabl e,
prudent, and good-faith settlenent with the DOE. Under Texas
| aw, where an indemitee enters into a settlenment with a third
party, it may recover fromthe indemitor only upon a show ng
that potential liability existed, and that the settlenent was

reasonabl e, prudent, and in good faith under the circunstances.

Transanerica Ins. Co. v. Avenell, 66 F.3d 715, 721 n.15 (5th Cr

1995). The settling indemitee need not prove actual liability
to the third party before recovering fromthe indemitor. |d.
Appel lants identify two settlenents that could have forned
the basis for the jury's conclusion that Miitland and/or | NA
entered into a settlenent of Maitland's potential liability, (1)
the McDernott Settlenent and (2) the DOE Settlenent. The
Underwiters respond that because the DOE was not a party to the
McDernott Settlenent, it did not constitute a settlenent of

Maitland's potential liability to the DOE for O fshore's pipeline
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break. Underwriters further argue that the DCE Settl enent
provi des no basis for |iquidated damages for two reasons: (1)
because O fshore's Cover Note did not cover the |iquidated
damages resol ved by the DOE Settlenent; and (2) the |iquidated
damages were not related to the pipeline danmage caused by

O fshore.

We agree with the Underwiters that the McDernott Settl enent
does not formthe basis for indemity; the DOE was not a party to
the McDernott Settlenent, and thus the settlenent could not have
resolved Maitland' s potential liability to the DOE. However, we
di sagree with the Underwiters' argunent that the danages
resol ved by the DOE Settlenment were not related to the Ofshore
pi pel i ne damage. Indeed, the DOE's July 6, 1995 letter
explicitly holds Miitland responsible for the delay caused by the
March 2 pipeline break. Accordingly, whether the DOE Settl| enent
satisfies the requirenent of a reasonable, prudent, good-faith
settlenent of Maitland' s potential liability to the DOE depends
upon whether the O fshore Cover Note provi ded coverage for
i qui dated damages. |If so, Appellants have net the requirenment
for indemification under Texas |aw.

The Underwriters, citing this Court's decision in Data

Specialties, contend that |iquidated damages are not recoverable

under the Cover Note. |In Data Specialities, the plaintiff

el ectrical contractor ("DSI") was hired to reconstruct an

el ectrical systemat a manufacturing facility in Texas. 125 F. 3d
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at 910. In the course of DSI's work, a short circuit resulting
in an expl osion caused property damage to the electrical system
Id. The explosion was caused by a defective circuit breaker for
whi ch DSI was not responsible. 1d. DSI hired another electrical
contractor to repair the damage, and sought rei nbursenent for the
repair expenses under its commercial general liability ("CGE")
policy. 1d. Wen the insurer denied coverage, DSI brought suit,
arguing that it was contractually obligated to repair the damage,
and that because there was property damage, the CGE. policy

af forded coverage. [d. This Court held that the CA policy did
not cover a contractual obligation triggered by an event for
which DSI was not at fault. [d. at 913.

The crucial difference between Data Specialties and this

case is that, unlike DSI, Miitland was at fault for the danage to
t he pi peline caused by Ofshore. Through the DOE Contract,
Mai t |l and assunmed responsibility for the acts and om ssions of its
subcontractors, and thus was liable to the DOE for O fshore's
tortious conduct. Maitland therefore seeks coverage for
contractual damages incurred as a result of conduct for which it
was responsi bl e.

The Underwriters next argue that this Court shoul d not
recognize liability for contractual damages here because the
parties did not intend the Cover Note to afford coverage for

contractual risks, citing Trinity Industries, Inc. v. lnsurance

Co. of North Anmerica, 916 F.2d 267 (5th Cr. 1990), and Bender
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Shi pbuilding & Repair Co. v. Brasileiro, 874 F.2d 1551 (11th Cr.

1989). However, neither Trinity nor Bender applies to this case.
In Trinity, this Court held that an insured's builder's risk
policy did not cover an arbitration award agai nst the insured for
repairs to correct its defective workmanship. 916 F.2d at 269.
In reaching its decision, the Trinity court specifically

di stingui shed cases hol ding that coverage exi sted where defective

wor kmanship resulted in an accident. 1d. at 270; see, e.q., Dow

Chem Co. v. Royal Indem Co., 635 F.2d 379 (5th Cr. 1981). In

Bender, the Eleventh Circuit held that a builder's risk policy
did not cover a |iquidated damages settl enent against an insured
for delayed construction of a dry dock. 874 F.2d at 1561

However, as in Data Specialities, the insured in Bender was not

responsi ble for the danage to the dry dock that caused the
del ays. Rather, the delay resulted from storm danmage to the dry
dock during construction. 1d. at 1553. Here, Mitland was
responsi ble for the danage to the pipeline which directly caused
the delay in its conpletion. Thus, the |iquidated danages
awar ded against Maitland were a direct consequence of the March 2
pi pel i ne break and are covered by the Cover Note, which provided

coverage for "all other direct or indirect or consequenti al

| osses arising fromor occasioned by the Insured' s operations."”
Cover Note at Subsection I, § B (enphasis added). Therefore, we
conclude that the jury had sufficient evidence upon which to base

its finding that the Cover Note covered Maitland' s |iquidated
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damages, and reverse the district court's holding to the
contrary.
C. Cl ai m Requi r enent

Appel l ants assert that the district court erred in
concluding that Maitland failed to make a claimto the
Underwiters for damages and that, as a result, the Underwiters
did not deny a claim Appellants alternately contend that (1) no
claimwas required, (2) Ofshore's claimnet the claim
requi renment, and (3) Maitland did in fact nake a claim

Wth respect to Appellants' first argunent, the Cover Note
specifically required that "in the event of any occurrence which
may result in |oss, damage and/ or expense for which this Assurer
may becone liable, the Assured will use due diligence to give

pronpt notice thereof. Thi s | anguage refutes Appellants
contention that no claimwas required.

However, notice to the insurer of an incident or occurrence
creating potential liability need not be nade by the insured.

P.G Bell Co. v. United States Fid. & Guar. Co., 853 S.W2d 187

192 (Tex. App. 1993). It is uncontroverted that O fshore made a
claimon the Cover Note, which satisfies the requirenent of
pronpt notice of the Ofshore pipeline break. Furthernore,
Appel l ants presented evidence that Peter Comy, Miitland's
conptroller, contacted Aberdeen and inforned it of the accident
and that Maitland was responsi bl e under the DCOE contract for

O fshore's acts and om ssions. Accordingly, there was anple
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evidence in the record upon which the jury could have relied in
reaching its conclusion that Miitland satisfied the Cover Note's
notice requirenent. The district court thus erred in holding
that Maitland did not make a cl aim

Appel l ants al so challenge the district court's determ nation
that the Underwiters did not deny Maitland's claim The court
based this finding on its conclusion that Maitland did not nmake a
claim thus holding that the Underwiters could not have denied a
claim However, the record supports Appellants' contention that
the Underwiters did in fact deny Maitland's claim Appellants
presented a fax fromthe Underwiters to Aberdeen indicating that
t he Cover Note had been cancelled and that the clains were
outside the policy period, as well as Aberdeen's letter to Peter
Comy attaching the Underwiters' fax, which stated that the
clains based on Ofshore's pipeline damage were "of no concern to
Underwiters." This evidence provides anple support for the
jury's finding that the Underwiters denied Maitland's claim In
light of our holding that there was sufficient evidence in the
record to support the jury's finding that Maitland did nake a
claimon the Cover Note, as well as the evidence presented by
Appel lants that the Underwiters denied Maitland's claim we
conclude that the district court erred in holding that the Cover
Note did not obligate the Underwiters to conpensate Maitl and for
its | oss.

D. Damages
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The Underwriters assert that the district court erred in
denying their notion for judgnent as a matter of |aw concerning
t he reasonabl eness of Maitland' s repair efforts and Appel |l ants
attenpt to segregate damages between the February 6 and March 2
pi peline breaks. In reviewing a district court's denial of a
nmotion for judgnent as a matter of |law, we nust uphold the
verdi ct unless there was no legally sufficient evidentiary basis
for a reasonable jury to find as it did. Fed.R Cv.P. 50(a)(1);

Hltgen v. Sunrall, 47 F.3d 695, 700 (5th Cr. 1995).

Applying this standard, we conclude that there is anple
evidence in the record to support the jury's concl usion that
Maitland's attenpts at repair were reasonable and nmade in good
faith. The repair strategies were discussed with and approved by
the DOE. In short, the Underwiters have failed to denonstrate
that Maitland's repairs were unreasonable, inprudent, or nmade in
bad faith, under the circunstances that existed at the tinme the
repairs were attenpted. Accordingly, we affirmthe district
court's denial of the Underwiters' notion for judgnent as a
matter of law as to the reasonabl eness of Maitland' s repair
efforts.

The Underwriters also contend that in calculating their
damages, Appellants did not properly segregate the repair costs
associated with the February 6, 1995 pipeline break fromthe

repair costs incurred as a result of the March 2 O fshore break.
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In support of their segregation of damages, Appellants offered
the testinony of witnesses who exam ned every invoi ce and
descri bed how each applied to the repairs of the March 2 pipeline
br eak.

The Underwriters cite nunmerous cases in support of the
proposition that recovery cannot be had for danages that are

specul ative or conjectural in nature. See, e.q., Texas

| nstrunents, Inc. v. Teletron Enerqy Maont., Inc., 877 S.W2d 276,

279 (Tex. 1994); A.B.F. Freight Sys., Inc. v. Austrian |Inport

Serv. Inc., 798 S.W2d 606, 615 (Tex. App. 1990). However, these
cases are inapposite to the situation here. For instance, in
Teletron, the court held that the plaintiff's claimfor |ost
profits was speculative in light of its inability to produce a
wor ki ng nodel of the product. 877 S.W2d at 281. Simlarly, in

A B.F. Freight Systens, the plaintiff admtted there was no way

of segregating the damaged goods and presented no objective facts
in support of its estimted danages. 798 S.W2d at 615.

The Underwriters correctly note that "damages nust be
ascertai nable in sone manner other than by nere specul ation or
conjecture, or by reference to sone fairly definite standard,
est abl i shed experience, or direct inference fromknown facts."

Richter, S.A v. Bank of Am Nat'l Trust & Sav. Ass'n, 939 F.2d

1176, 1188 (5th Gr. 1991) (citing Berry Contracting, Inc., V.

Coastal States Petrochemical Co., 635 S.W2d 759, 761 (Tex. App.

1982)). In this case, Appellants based their damages
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segregation testinony on the established experience of Derf
Mai tl and, Maitland's president, in the construction industry and
t he day-by-day item zation of charges contained in the various

i nvoi ces fromlInternational Diving and Consulting Services
("International Diving"). M. Mitland also testified that he
was positive that everything International Diving did on the
project was related to the March 2 pipeline break. Viewng the
evidence in the [ight nost favorable to the verdict, Mitland
presented sufficient evidence to support the jury's damages
verdi ct.

Finally, Miitland and | NA appeal the district court's
hol di ng that there was no evidence to support the jury's verdict
that the anmount of damages Appellants incurred in settling with
t he DCE was $3, 827, 798.76. Al though it concluded that the jury
properly resolved the issues of Mitland s segregation of damages
and reasonable repair efforts, the district court nonethel ess
overturned the jury's verdict as to the anount of damages based
on its conclusion that there was no evidence that Maitland or |INA
settled with the DCE. In light of our holding that Maitland and
| NA entered into a settlenent with the DCE arising fromthe
damage caused to the pipeline by Ofshore and the resultant del ay
in conpletion of the project, we hold that the district court
erred in overturning the jury's verdict solely based on its
belief that no such settlenment existed.

| V.
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Because we find that substantial evidence supported the
jury's verdict in this case, we REVERSE the district court's
partial grant of the Underwiters' notion for judgnent as a
matter of law, AFFIRM the district court's denial in part of the
Underwiters' notion, and REMAND to the district court with

instructions to enter judgnent in accordance with the jury's

verdi ct.
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