REVI SED, APRIL 3, 2000
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20278

H B ZACHRY COWVPANY; | NSURANCE COVPANY OF THE STATE OF
PENNSYLVANI A

Plaintiffs - Appellants

V.

JOSE B QUI NONES; DI RECTOR, OFFI CE OF WORKERS
COMPENSATI ON PROGRAMS, US DEPARTMENT OF LABOR

Def endants - Appel |l ees

Appeal fromthe United States District Court
for the Southern District of Texas

March 8, 2000
Before KING Chief Judge, and DUHE and DeMOSS, Circuit Judges.
KING Chief Judge:

Plaintiffs-Appellants appeal fromthe judgnent of the
district court adopting and affirm ng a Decision and Order of the
Benefits Review Board and denying their petition for review.  For
the followi ng reasons, we reverse the district court’s denial of
the petition and remand for further proceedings consistent with

t hi s opi nion.

| . FACTUAL AND PROCEDURAL BACKGROUND
Def endant - Appel | ee Jose Qui nones was enpl oyed by Plaintiff-
Appel  ant H. B. Zachry Conpany (“Zachry”) on and off from 1980



until 1994. In 1993, he accepted a one-year position with Zachry
as a construction foreman on the Kwajalein Arny base in the
Marshal | |slands. He began experiencing back troubles while in
the Marshall 1slands and nmade several visits to doctors there.

Upon returning to the United States, Quinones sought further
medi cal treatnent. Because of sone debate regardi ng the cause of
his synptons, Zachry and its insurance carrier, Plaintiff-
Appel I ant | nsurance Conpany of the State of Pennsyl vani a
(together with Zachry, “Appellants”), refused to pay any nore of
Qui nones’ s nedical bills. Quinones brought a claimfor
conpensati on benefits under the Longshore and Harbor Wrkers’
Conmpensation Act (“LHWCA’), 33 U S.C. 8 901 et seq., as anended
and extended by the Defense Base Act (“DBA’), 42 U S.C. 8§ 1651 et
seq..

The Adm nistrative Law Judge (“ALJ”) awarded Qui nones
ongoi ng tenporary total disability benefits, basing his
cal cul ation of Quinones’ s average weekly wages in part on the
val ue of neals and | odgi ng that Zachry provi ded Qui nones while he
was working in the Marshall |slands. Appellants appealed to the
Benefits Review Board (“BRB’), which affirnmed the ALJ' s deci sion
See Quinones v. H B. Zachry, Inc., 32 BRBS 6 (1998). Appellants

then petitioned the district court for review of the BRB s

deci sion, which petition the district court denied. Appellants
tinmely appeal to this court raising three issues. First, they
argue that the value of neals and | odgi ng provided to Qui nones

shoul d not be included in his wages for the purpose of



calculating disability benefits. Second, they argue that the ALJ
failed to detail his reasons for rejecting certain evidence, and,
finally, they contest the rate at which the BRB cal cul at ed

attorney’s fees for Quinones’s counsel.

1. STANDARD OF REVI EW

Cenerally, disability conpensation clains brought by persons
enpl oyed at United States mlitary bases abroad are governed by
the DBA. The DBA provides that the LHWCA applies to such cl ai ns,
unl ess the DBA nodifies the provisions of the LHACA. See 42
US C 8§ 1651(a) (1994). One such nodification is the process
for seeking review of a decision of the BRB. Under the LHWCA a
claimant petitions directly to this court for such review See
33 U.S.C. § 921(c) (1994). Under the DBA, 42 U S.C. § 1653(h)
(1994), review is sought first in the district court, and an
appeal of the district court’s judgnent can then be brought in

this court. See AFIA/CIGNA Wrldwi de v. Fel kner, 930 F.2d 1111

1114, 1116 (5th Gr. 1991).

Fel kner did not address the deference this court pays to the
judgnment of the district court in such a situation. Qur review
of the case lawin sister circuits has |ikew se yiel ded no
gui dance on this question. In reviewng a district court’s
deci sion on agency action in a different context, however, we
have expl ained that “since an appellate court reviews the
adm ni strative decision on the identical basis as did the

district court, appellate court review need accord no particul ar



deference to the district court’s conclusion as to whether the
identical adm nistrative record does or does not support the

adm nistrative determnation . . . .” Louisiana Envtl. Soc'y,

Inc. v. Dole, 707 F.2d 116, 119 (5th Gr. 1983). This reasoning

applies equally in the case at hand, and we therefore accord no

deference to the decision of the district court and proceed as

t hough reviewi ng the decision of the BRBin the first instance.
“Qur review of Review Board decisions is limted to

considering errors of |aw and ensuring that the Revi ew Board

adhered to its statutory standard of review, that is, whether the

ALJ’ s findings of fact are supported by substantial evidence and

are consistent with the law.” Sisson v. Davis & Sons, Inc., 131

F.3d 555, 557 (5th Gr. 1998); see also Shell O fshore, Inc. v.

Director, ONCP, 122 F.3d 312, 315 (5th Cr. 1997); Boland Marine

& Mg. Co. v. Rihner, 41 F.3d 997, 1002 (5th Gr. 1995). W

review the BRB's interpretation of the LHANCA de novo. See

Equi table Equip. Co. v. Director, ONP, 191 F.3d 630, 631 (5th

Gir. 1999).

I11. MEALS AND LODA NG AS WAGES
The first question we nust address is whether the val ue of
meal s and | odgi ng exenpted from federal inconme taxation by

section 119 of the Internal Revenue Code (“8 119 Meal s and



Lodging”)?! is included in “wages” under the LHAWCA. The LHWCA
provi des:

The term “wages” neans the noney rate at which the service
rendered by an enpl oyee is conpensated by an enpl oyer under
the contract of hiring in force at the tine of the injury,

i ncl udi ng the reasonabl e val ue of any advantage which is
received fromthe enployer and included for purposes of any
wi t hhol di ng of tax under subtitle C of title 26 (relating to
enpl oynent taxes). The term wages does not include fringe
benefits, including (but not limted to) enployer paynents
for or contributions to a retirenent, pension, health and
wel fare, life insurance, training, social security or other
enpl oyee or dependent benefit plan for the enpl oyee’ s or
dependent’s benefit, or any other enployee’s dependent
entitlement.

33 U S.C 8 902(13) (1994). Subtitle Cof title 26, the Internal
Revenue Code, deals with enploynent taxes, three of which are

wi thhel d fromthe pay of enployees. See |.R C. 88 3101(a),
3101(b) & 3201(a) (1994) (old-age, survivors, and disability

i nsurance tax; hospital insurance tax; and railroad retirenent
tax, respectively). Each of these taxes is cal cul ated based on
wages, as defined in I.RC 8§ 3121. See id. Since 1983, |I.R C
8§ 3121 has provided that “the term‘wages’ . . . shall not
include . . . the value of any neals or |odging furnished by

the enployer if at the time of such furnishing it is

! Section 119(a) of the Internal Revenue Code provides:

There shall be excluded from gross inconme of an
enpl oyee the value of any neals or |odging furnished to him
hi s spouse, or any of his dependents by or on behalf of his
enpl oyer for the conveni ence of the enployer, but only if
(1) in the case of neals, the neals are furnished on the
busi ness prem ses of the enployer, or (2) in the case of
| odgi ng, the enployee is required to accept such |odging on
t he busi ness prem ses of his enployer as a condition of his
enpl oynent .

|.R C. § 119(a) (1994).



reasonable to believe that the enployee will be able to exclude
such itenms fromincone under section 119 . .7 1.RC

§ 3121(a)(19) (1994).2 The value of § 119 Meals and Lodging is
therefore not “included for purposes of any w thhol ding of tax
under subtitle C of the Internal Revenue Code.” Al parties
agree that the room and board provided to Quinones in this case

qualified as 8§ 119 Meal s and Lodgi ng. The only question before

us then is the proper construction of 8§ 902(13).

Relying on Guthrie v. Holnmes & Narver, Inc., 30 BRBS 48
(1996), rev’'d sub nom Wausau Ins. Cos. v. Director, ONP, 114

F.3d 120 (9th G r. 1997), on recons. 136 F.3d 586 (9th G
1998), the ALJ determned that, as a matter of |aw, the value of
8§ 119 Meals and Lodging is included in the cal cul ati on of wages
under 8§ 902(13). See Decision and Order Awardi ng Conpensati on
Benefits, dated Jan. 7, 1997, at 11 (“ALJ Decision”). The BRB

agreed, see Quinones, 32 BRBS at 10, and the district court

affirmed. See Menorandum and Order entered Feb. 26, 1999. W
now rever se.

In Guthrie, the claimnt was provided with § 119 Meal s and
Lodgi ng under his enploynent contract. The BRB concl uded t hat
because these services were provided “under the terns of
claimant’ s enpl oynent contract, and the val ue of these services
[was] readily ascertainable[,] . . . the roomand board provided

by the enployer [could not] be deened a fringe benefit as the

2 Paragraph 19 was added to |.R C. § 3121(a) by the Soci al
Security Amendnents of 1983, Pub. L. 98-21 § 327(a)(1l), 97 Stat.
65, 126-27 (1983).



anount [was] readily cal cul able. These services satisfy the
definition of ‘wages’ under [8 902(13)].” Guthrie, 30 BRBS at 50
(footnote omtted). The enployer in Quthrie appeal ed, and the
United States Court of Appeals for the Ninth Crcuit reversed.

In a brief per curiamopinion, the Ninth Crcuit held that the

LHWCA defers to the IRS definition of wages. See WAausau Ins.

Cos. v. Director, OANCP, 114 F.3d 120, 121-22 (9th Gr. 1997), on

recons. 136 F.3d 586 (9th G r. 1998).

Def endant - Appel | ee Director, Ofice of Wrkers’ Conpensation
Prograns, Departnment of Labor (the “Director”), joins Appellants
in arguing that the value of 8§ 119 Meals and Lodging i s not
i ncluded in wages under the LHWCA. The Director begins by
asserting that 8 902(13) is clear on its face. In the
alternative, the Director argues that this court owes Chevron
deference to the Director’s reasonabl e construction of the
statute.® “Because the Departnment of Labor has been entrusted

with adm ni stering the workers’ conpensation schene of the LHWCA

3 Under Chevron U . S. A, Inc. v. Natural Resources Defense
Council, 467 U. S. 837 (1984), this court conducts a two step
process in review ng an agency’s construction of a statute it
adm ni sters.

[ T]he court first nust use “traditional tools of statutory
construction” to determ ne “whether Congress has directly

spoken to the precise question at issue.” |If so, the court
and the agency “nust give effect to the unanbi guously
expressed intent of Congress.” However, “[i]f the statute

is silent or anbiguous” on the particular issue, the court
must determ ne “whet her the agency’s answer is based on a
perm ssi bl e construction of the statute.”

Doyle v. Shalala, 62 F.3d 740, 745 (5th Gr. 1995) (quoting
Chevron, 467 U S. at 842-43 & n.9) (internal citations omtted
and alteration in original).




its construction of that schenme should be given consi derabl e

wei ght.” Texports Stevedores Co. v. Director, OANCP, 931 F. 2d

331, 333 (5th CGr. 1991). The Director’s views are entitled to

def er ence. See Boudreaux v. American Wrkover, Inc., 680 F.2d

1034, 1046 (5th Gr. Unit A 1982). Indeed, deference is owed to
the Director’s views and not the views of the BRB. See id. at

1046 n.23; Potomac Elec. Power Co. v. Director, ONCP, 449 U.S.

268, 278 n.18 (1980)(“It should also be noted that the Benefits

Revi ew Board is not a policymaking agency; its interpretation of
the LHWCA thus is not entitled to any special deference fromthe
courts.”).

Appel l ants and the Director advance three argunents in
support of their position. First, they argue that the phrase
“including the reasonabl e val ue of any advantage which is
received fromthe enpl oyer and included for purposes of any
w t hhol di ng of tax” is one of expansion, explaining that the
section “provides that the term ‘wages,’ in general, neans the
nonetary rate at which work is paid, but expands the termto also

i ncl ude the reasonabl e val ue of non-nonetary advantages received,

if subject to withholding tax.” Director’s Brief at 17. Second,
they argue that the BRB' s construction of 8§ 902(13) reads out
part of the statute. Because the BRB includes in wages an

advant age not subject to withholding (the value of § 119 Meals
and Lodging), the limting phrase “and included for purposes of
any w t hhol di ng tax” becones superfluous. “As the Suprene Court

has recogni zed, ‘[t]he cardinal principle of statutory



construction is to save and not to destroy. Director’s Brief at

17 (quoting United States v. Menasche, 348 U S. 528, 538 (1955)).

Finally, Appellants and the Director argue that an
exam nation of changes nade to 8§ 902(13) evinces congressional
intent to exclude the value of 8§ 119 Meals and Lodging fromthe

definition of wages. |In Mrrison-Knudsen Constr. Co. V.

Director, Ofice of Wirkers’ Conpensation Prograns, the Suprene

Court held that the value of certain enployer-paid fringe
benefits was not included in wages under 8§ 902(13). See 461 U. S.
624 (1983). Congress codified this holding in 1984 by anendi ng
§ 902(13) toread as it currently does.* The Director argues
that the 1984 anendnents created a provision that clearly
explains what is and is not included in wages under the LHWCA
and the value of 8§ 119 Meals and Lodging is not included.

Qui nones, on the other hand, argues that “[t]he [post-1984]
definition of wages is the noney rate at which the enpl oyee is
conpensated under the contract of hire in force at the tine of
injury, including the reasonabl e value of any advant age
received.” Appellee’s Brief at 19. He asserts that the nention
of taxable advantages in the provision is nerely illustrative and

does not preclude including non-taxabl e advantages i n wages.

“ Prior to the 1984 amendnent, § 902(13) had provided that
wages included “the reasonabl e val ue of board, rent, housing,
| odgi ng, or simlar advantage received.” Longshorenen’s and
Har bor Wbr kers’ Conpensation Act, Pub. L. No. 69-803, § 2(13), 44
Stat. 1424, 1425 (1927) (prior to 1984 anmendnent). The provision
did not require that these advantages be subject to tax.

9



We agree with the Director and Appell ants that adopting
Qui nones’ s view of 8§ 902(13), that all advantages received from
the enpl oyer are included in wages, would read the phrase “and
i ncl uded for purposes of any w thholding of tax under subtitle C
of title 26" out of the statute. Moreover, Quinones inplicitly
construes the first occurrence of the term*“including” as neani ng
“Including but not limted to.” That construction is underm ned
by the fact that the second occurrence of the term*“including” in
8§ 902(13) is followed by the parenthetical “(but not limted
to).” Both occurrences of the term “including” were added to
8§ 902(13) in the 1984 anendnents to the LHWCA, and it is
illogical to assune that Congress intended both to be construed
as “including but not limted to” but only chose to nodify the
second occurrence of the termwth a parenthetical.

Section 902(13) is clear on its face. It provides that
“wages” equal s nonetary conpensation plus taxable advantages. W
join the Ninth Crcuit in holding that 8 902(13), on its face,
excludes fromthe definition of “wages” the value of § 119 Meals

and Lodgi ng.

V. FAILURE TO COMPLY WTH 5 U.S.C. § 557(C) (3)
Appel  ants next argue that the ALJ failed to conply with
8§ 557(c)(3) of the Adm nistrative Procedures Act (the “APA’)
whi ch provides, in pertinent part, that “[a]ll [agency]
decisions, including initial, recommended, and tentative

decisions, are a part of the record and shall include a statenent

10



of . . . findings and conclusions, and the reasons or basis
therefor, on all the material issues of fact, |law, or discretion
presented on the record . . . .” 5 U S C 8 557(c)(3)(A) (1994).
They assert that the ALJ failed to explain why he rejected the
testi nony of Quinones’s supervisor, Joe Ramrez, why he rejected
evi dence that there was no | anguage barrier in this case, and why
he rejected the testinony of Dr. CGoldstein. Appellants turn to

cases fromtwo other circuits, See v. Washington Metro. Transit

Auth., 36 F.3d 375, 384 (4th Cr. 1994), and Cotter v. Harris,
642 F.2d 700, 705-07 (3d Cr. 1981), for the proposition that an
ALJ nust expl ain why evidence contradicting his conclusion was
rejected. This circuit has expressly declined to adopt the

Cotter rule. In Falco v. Shalala, a case dealing with subjective

conpl aints of pain, we stated:
[ Appel | ant] urges that we adopt the Third Crcuit’s

rule that an ALJ nust articulate specifically the evidence
t hat supported his decision and di scuss the evidence that
was rejected. Although we find that this rigid approach is
unnecessary, we have nonethel ess set our own strictures
that, we feel, effectively reach the sane result. :
[F]or exanple, . . . when the evidence clearly favors t he
claimant, the ALJ nust articul ate reasons for rejecting the
claimant’ s subjective conpl aints of pain.

27 F.3d 160, 163 (5th Cr. 1994) (footnotes omtted).
“Under the [APA], agency action is reviewed solely to

determ ne whether it is arbitrary, capricious, an abuse of

di scretion, or otherwi se not in accordance with law. ” Hernandez

v. Reno, 91 F. 3d 776, 779 (5th Cr. 1996) (citing 5 U S.C

8§ 706). Under this standard, an agency “is not required to nmake

express findings on collateral contentions considered by it-only

11



to make findings upon the material issues of fact, |law, or
di scretion presented to it by the adm nistrative proceedi ngs.”

Trailways, Inc. v. ICC 676 F.2d 1019, 1022 (5th Gr. Unit A

1981). An agency “is required to give reasons for its actions if
the protestants raise a material disputed issue or if the
exi stence of a material issue is apparent fromthe proceedings.”

Central Freight Lines, Inc. v. United States, 669 F.2d 1063, 1074

(5th Gr. Unit A 1982). In the sunmary judgnent area, we have
stated that “[a] fact is material if it mght affect the outcone

of the suit under the governing substantive law.” United States

v. Arron, 954 F.2d 249, 251 (5th Gr. 1992).

A. Joe Ramrez’s Deposition and the Al eged Language Barrier
First, Appellants conplain that the ALJ adopted Qui nones’s

testinony that he reported an injury to his supervisor, Joe
Ram rez, and failed to explain why he rejected Ramrez’s
assertion that Quinones had never reported an injury to him
Second, Appellants conplain that the ALJ adopted Qui nones’s
assertions regarding a purported | anguage barrier wthout
expl ai ni ng why he rejected contradi ctory evidence. Several
hospital reports conpleted overseas state that Qui nones did not
know how or when he had injured hinself. Quinones explains that
because of a | anguage barrier, hospital staff did not understand
hi s expl anation or he did not understand their questions.
Appel  ants argue that other evidence shows that Qui nones speaks

and understands English well enough to have communi cated when and

12



how he injured hinmself, and the ALJ rejected that evidence
W t hout explanation. Neither Ramrez' s statenents nor the
| anguage barrier testinony is material to this dispute.

In this case, the ALJ explained that Quinones had to
establish a prima facie case of conpensability by show ng an
injury existed that could have been caused by working conditions
or an accident at work. The burden then shifted to Appellants to
i ntroduce substantial evidence to rebut the presunption of
conpensability. Wre Appellants to neet their burden, the ALJ
woul d have had to resolve the issue of causation based upon al
the evidence. ALJ s Order at 6-7. Appellants do not chall enge
this | egal franmework

The ALJ concl uded that Qui nones established his prim facie
case, and the burden shifted to Appellants to rebut with
substantial evidence. First, the ALJ determ ned that Qui nones
had an injury under the definition provided in the LHANA  The
ALJ noted that it was not clear what caused the injury but that
one exi sted nonetheless. The ALJ then concl uded that worKking
condi tions existed that could have caused the injury:

Whil e a specific instance of injury has not been clearly

establ i shed since, on nultiple occasions, dainmnt has

stated he did not know how he got injured, it is clear that

Cl ai mant was engaged in | abor which involved the lifting and

movi ng of heavy materials such as rebar, bricks, and

concrete panels. This fact alone will satisfy the prim
facie condition of having working conditions that could have
caused the accident.
Id. at 8. Once the ALJ determ ned that Quinones net his burden
of establishing a prima facie case by show ng that worKking

conditions existed that could have caused the injury, the

13



contradi ctory testinony regardi ng whether a specific injury was
ever reported to Quinones’s supervisor and Quinones’s failure to
report a specific injury in nedical records becane i mmaterial.
Under the law of this circuit, therefore, the ALJ need not

address these contradictions specifically.

B. Dr. CGoldstein’s Findings

Appel l ants further assert that the ALJ failed to give his
reasons for rejecting the findings of a Dr. Col dstein.
Appel l ants argued in their brief before us, as they had in their
post - hearing brief before the ALJ, that Dr. CGoldstein s findings
contradi cted those of Dr. Meadows, Quinones’s current physician.
Qur thorough review of the record reveals no testinony or
deposition of Dr. Col dstein.

When di scussing Dr. Goldstein’s findings, Appellants cite to
their owm exhibit 40 at page 4. Exhibit 40 on Appellants’
Exhibit List is described as “DOL certified admnistrative file.”
Enpl oyer and Carrier’s Exhibit List at 3. Mrginalia next to
that entry indicates that the exhibit was withdrawn, and there is
no tab for exhibit 40. Moreover, no Respondents’ Exhibit 40 was
offered or received in evidence at the hearing. See Hearing
Record at 21-23. Finally, as previously stated, in our
i ndependent review of the entire record we found no report from
or testinony or deposition of Dr. Goldstein. The ALJ has no
obligation to consider, let alone explain his rejection of,

evidence not in the record before him

14



V. AWARD OF ATTORNEY' S FEES BY THE BRB
Finally, Appellants dispute the hourly rate at which
attorney’s fees were awarded by the BRB. An award of attorney’s
fees by the BRBis reversed only if it is arbitrary, capricious,
an abuse of discretion, or not in accordance with |aw. See

Conoco, Inc. v. Director, ONCP, 194 F. 3d 684, 688 (5th G

1999). Appellants’ only support for their argunent is a

phot ocopy of an 1996 order fromthis court granting attorney’s
fees at a rate lower than the rate at which the BRB granted fees
in this case. Even were we to consider evidence outside of the
record, Appellants have failed to establish that the BRB abused

its discretion.

VI.  CONCLUSI ON
For the foregoing reasons we REVERSE the judgnent of the
district court denying Appellants’ petition for review and REMAND

for further proceedings consistent with this opinion.
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