IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-20010

THE JOHN CORPORATI ON; US VANGUARD LTD I NC
Plaintiffs - Appellants
V.

THE CI TY OF HOUSTON;, CHERRY MOVI NG COMPANY | NC,
doi ng business as Cherry Denolition

Def endants - Appel |l ees

Appeal fromthe United States District Court
for the Southern District of Texas

June 12, 2000
Before KING Chief Judge, and DUHE and DeMOSS, Circuit Judges.
KING Chief Judge:

Pl aintiffs-Appellants The John Corporation and U. S
Vanguard, Limted, Inc. appeal fromthe district court’s judgnent
di sm ssing w thout prejudice their clains against the Gty of
Houst on and Cherry Moving Conpany, Inc., arguing that the |ower
court erred in finding that each of their federal clains is
either unripe or frivolous. Although we agree that an Ei ghth
Amendnent claimis frivolous and that the takings claimis
unripe, we conclude that other clains are ripe, and therefore

reverse in part and remand for further proceedi ngs.



|. FACTUAL AND PROCEDURAL BACKGROUND

In 1995, Van Ngoc Pham president of The John Corporation,
executed an earnest noney contract with Wnkler |Investnent G oup
to purchase an apartnent conplex for $1.9 mllion. The conpl ex
included fifty-three apartnent buildings, six utility buildings,
and a mailroom Four years prior to Phamis purchase, the Cty of
Houston (“the Cty”) had issued denolition orders covering the
apart nent buil di ngs.

Pham di scussed a rehabilitation plan with the Gty. He
executed a Bond Agreenent with the Gty that set forth the
condi ti ons under which he would be allowed to rehabilitate the
bui | di ngs, and posted a $70, 000 bond to secure building permts.
According to the conplaint, renovation efforts were i medi ately
undertaken, but were thwarted by a nunber of actions on the
City's part. Those actions included ordering the eviction of al
tenants, and thereby restricting an incone stream refusing,
after issuing a nunber of occupancy permts for renovated
buil dings, to issue further permts; and placing a hold on
tenporary electrical permts, thereby thwarting efforts to repair
three buil di ngs damaged by fire in June 1996. The Gty is also
descri bed as issuing a nunber of citations against The John
Corporation for violations of ordinances after a broken water
line was di scovered and reported, and not renoving those
citations after it was determned that water line was on Gty
property and the Cty was obligated to repair it. The Cty did
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not extend the tinme available for obtaining permts to conpensate
for the City' s refusal to issue permts while the water |ine
remai ned unrepaired. In addition, the Cty is said to have filed
Iiens and otherwi se billed The John Corporation for work

all egedly done by contractors and city officials. Finally,
during the summer of 1997, Cherry Moving Conpany (“Cherry

Movi ng”) denolished forty-one apartnent buil dings and portions of
the fence surrounding the property.

The John Corporation, U S. Vanguard Limted, Inc., and Pham
filed suit in state court against the Wnkler |Investnent G oup,
the CGty, and Cherry Moving, asserting violations of due process
and equal protection rights under the Fifth, Ei ghth, and
Fourteenth Amendnents to the U S. Constitution and violations of
Texas state |law and the Texas Constitution. The cl ai ns agai nst
the Wnkler Investnment G oup were severed and tried. The
plaintiffs subsequently noved to non-suit the Cty and Cherry
Moving. Shortly thereafter, on May 29, 1998, The John
Corporation and U. S. Vanguard (“Appellants”) filed this action in
the United States District Court for the Southern District of
Texas under 42 U S.C. § 1983. Their conplaint, in addition to
stating state-law clains of breach of contract, fraud, and
m srepresentation, asserts that the Cty and Cherry Mving
violated their rights under the Fifth, Eighth, and Fourteenth
Amendnents of the U S. Constitution, and seeks actual and

punitive damages, interest, and attorney fees. The conpl aint
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filed in federal court asserts clains generally simlar to those
filed in state court, but adds allegations that the Cty
denol i shed the property “w thout a public purpose and w t hout
just conpensation in violation of the Fifth Anendnent” and that
the denolition was undertaken in violation of an injunction. On
Septenber 4, the Cty filed a notion to remand, and Cherry Mvi ng
filed a notion to dismss for |lack of subject-matter
jurisdiction. Construing the City’s notion as a notion to
dismss for lack of subject-matter jurisdiction, the court
granted both notions and dism ssed the clains wthout prejudice
torefiling in the appropriate state court. The two corporations

tinmely appeal .

1. STANDARD COF REVI EW
We review a district court’s grant of a notion to dismss
for lack of subject-matter jurisdiction de novo, using the sane

standards as those enployed by the |ower court. See Rodriguez v.

Texas Conmmin on the Arts, 199 F.3d 279, 280 (5th G r. 2000); EP

perating Ltd. Partnership v. Placid Gl Co., 26 F.3d 563, 566

(5th Gr. 1994). W nust take as true all of the conplaint’s

uncontroverted factual allegations, see Saraw Partnership v.

United States, 67 F.3d 567, 569 (5th Gr. 1995), and wll affirm

the dismssal if the court lacks the statutory or

constitutional power to adjudicate the case.’” Hone Buil ders

Ass’n of Mss., Inc. v. City of Mudison, Mss., 143 F. 3d 1006,
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1010 (5th Gr. 1998) (quoting Nowak v. Ironwrkers Local 6

Pensi on Fund, 81 F.3d 1182, 1187 (2d Cr. 1996)).

Appel l ants assert jurisdiction under 28 U S.C. § 1331. As
the Supreme Court recently has reaffirnmed, in federal question
cases,

the District Court has jurisdiction if “the right of
the petitioners to recover under their conplaint wll

be sustained if the Constitution and | aws of the United
States are given one construction and will be defeated
if they are given another” unless the claim®“clearly
appears to be immaterial and made solely for the

pur pose of obtaining jurisdiction or where such a claim
is wholly insubstantial and frivol ous.”

Steel Co. v. Citizens for a Better Env't, 523 U S. 83, 89 (1998)

(quoting Bell v. Hood, 327 U.S. 678, 682-83, 685 (1946)).

Appel | ants have the burden of denonstrating that the federal

court has subject-matter jurisdiction. See Stockman v. Federa

El ection Commin, 138 F.3d 144, 151 (5th Cr. 1998).

I11. THE COVPLAI NT

In their conplaint, Appellants allege that the Cty, in
undertaking a course of conduct that thwarted their attenpts to
renovate their property and that culmnated in the destruction of
forty-one buildings, violated rights guaranteed by the Fifth,
Ei ght h, and Fourteenth Anendnents to the U S. Constitution. The
district court dismssed the Eighth Anendnent claim finding it
frivolous. It interpreted the gravanen of Appellants’ conpl aint

as asserting a takings claim and because Appell ants had not used



state-provided procedures to attenpt to obtain just conpensation

as required under Wllianson County Reqgional Planning Comm SSion

v. Ham Iton Bank of Johnson Gty, 473 U S 172 (1985), the court

declared that claimto be unripe. Relying principally on G aham
v. Connor, 490 U. S. 386 (1989), the district court also dismssed
t he Appell ants’ due process! and their equal protection clainms,
finding that those clains were subsuned into the nore
particul ari zed takings claim Thus, at issue is whether the
district court properly dism ssed each of the Appellants’ clains.

In order to resolve this issue, we nust be clear on what the
conplaint alleges, for the “first step in any [§ 1983] claimis
to identify the specific constitutional right allegedly

infringed.” Albright v. diver, 510 U S 266, 271 (1994) (citing

Graham 490 U. S. at 394); see also County of Sacranento v. Lew s,

523 U.S. 833, 841 n.5 (1998); Baker v. MCollan, 443 U S. 137,

140 (1979) (noting the need “to isolate the precise
constitutional violation with which [the defendant] is charged”’
in 8 1983 cases). Individuals may | ook to several constitutional
provi sions for protection against state action that results in a
deprivation of their property. The Fourteenth Amendnent
guarantees that individuals are not to be deprived of their

property w thout due process of law, a protection that has been

' It is unclear whether the court viewed the due process
clains as clains that Appellants’ procedural due process rights
or substantive due process rights were violated, or viewed the
conplaint as raising both types of clains.
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vi ewed as guar ant eei ng procedural due process and substantive due
process. Procedural due process pronotes fairness in governnent
decisions “[b]y requiring the governnent to follow appropriate
procedures when its agents decide to ‘deprive any person of |ife,

liberty, or property. Daniels v. Wllians, 474 U S. 327, 331

(1986). Substantive due process, “by barring certain governnent
actions regardless of the fairness of the procedures used to

i npl ement them |[] serves to prevent governnental power from

being ‘used for purposes of oppression. Id. (quoting Murray’s

Lessee v. Hoboken Land & | nprovenent Co., 59 U S. (18 How.) 272

(1856)). The Equal Protection Clause protects individuals from
governnental action that works to treat simlarly situated

individuals differently.? See Gty of Ceburne v. d eburne

Living Gr., 473 U. S. 432, 439 (1985); Rolf v. Gty of San

Antonio, 77 F.3d 823, 828 (5th Gr. 1996); Sanmad v. Gty of

Dal l as, 940 F.2d 925, 941 (5th Cr. 1991).
O her protections exist through incorporation.® For

exanpl e, because principles enbodied in the Takings C ause of the

2 Unlike the Due Process C ause, the Equal Protection
Cl ause does not require that the governnental action work a
deprivation of a constitutionally protected property or |iberty
interest. See Brennan v. Stewart, 834 F.2d 1248, 1257 (5th Cr
1988) .

3 As we explained in Brennan, “[o]ne form of ‘substantive
due process’ is the substantive protections in the Bill of Rights
t hat have been ‘incorporated’ into the Fourteenth Amendnent to
limt the power of the States.” 834 F.2d at 1255. Thus, rights
protected via incorporation are technically part of the
Fourteenth Anendnent’s substantive due process protection.
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Fi fth Amendnent have been incorporated into the Fourteenth

Amendnent, see Sammad, 940 F.2d at 933, individuals are al so

granted the right to receive “just conpensation” if the state
takes their property for public use. Finally, the Fourth

Amendnent protects individual s agai nst unreasonabl e sei zures of

property. See United States v. Janes Daniel Good Real Property,

510 U. S. 43 (1993); Soldal v. Cook County, IIl., 506 U S. 56, 61-

63 (1992); Sanuels v. Meriwether, 94 F.3d 1163 (8th Cr. 1996);

Hroch v. Gty of Omha, 4 F.3d 693 (8th GCr. 1993); Conner v.

Cty of Santa Ana, 897 F.2d 1487 (9th Gr.), cert. denied, 498

U S. 816 (1990).

Appel l ants assert that (1) after requiring that Pham put up
a $70, 000 bond and becone a party to a Bond Agreenment as a
condition for obtaining permts needed for renovation, the Cty
undert ook a sequence of actions that inpeded or halted progress
on Appellants’ renovation efforts; (2) a 1991 denolition order
i ssued to the Wnkler Investnent G oup was based on an
unconstitutionally vague and overbroad statute; (3) the Gty is
estopped fromrelying on the 1991 order to justify its denolition
of buildings in 1997; (4) the Gty's “Dangerous Buil ding
Ordi nance” is unconstitutional, and the City continued to
denolish buildings after August 5, 1997, in violation of an

i njunction agai nst enforcenent of relevant sections of an



ordi nance found unconstitutionally vague on its face;* (5) the
City denolished buildings that were at |east partially renovated
or previously had been issued occupancy permts; and (6) the
Appel l ants were not provided due process before the destruction
and were not personally issued a denolition order. These
allegations formthe basis of Appellants’ clains that the Cty
destroyed their property “w thout public purpose and w thout

conpensation in violation of the Fifth Anendnent,” that they were
denied their “rights to due process of |aw and equal protection
of law . . . as guaranteed under the Fifth, Ei ghth and Fourteenth
Amendnents,” that the Gty’'s actions “constituted a denial of
fundanental fairness in governnment decision nmaking in violation
of the Fourteenth Amendnent,” and that the Cty “engaged in

discrimnatory practices against Plaintiffs in the nmethods by

which it [chose] to enforce [the CURB] O dinance.”

4 In a single paragraph, Appellants refer both to a
“Dangerous Buil ding Odinance” and to the Conprehensive Urban
Rehabilitation and Buil ding M ninmum Standards (“CURB’) Ordi nance.
We assune that these | abels refer to a single ordinance.
Appel l ants do not specify which sections of the CURB O di hance
were found unconstitutional, which clause of the U S.
Constitution the Ordinance allegedly violates, or which sections
of the Ordinance were deened to be applicable to Appellants’
property. The CURB Ordi nance was enacted in 1993, so that
ordi nance could not have been the basis for the 1991 denolition
order. The injunction referenced in the conplaint was issued by
a judge hearing clains that included allegations that CURB
Ordi nance was unconstitutionally vague and overbroad, both
facially and as applied. See Gty of Houston v. Yetiv, No.
9459707 (Tex. App. COct. 20, 1997) (unpublished).
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Appel  ants argue strenuously that their clains do not
i nclude a takings claimbecause they nowhere allege that the City
used its power of eminent domain to take property for public
use.® Instead, Appellants assert that the Gty relied on its
police powers to destroy their property. Such a distinction
bet ween the use of police powers and of em nent domain power,
however, cannot carry the day. The Suprene Court’s entire
“regul atory takings” lawis premsed on the notion that a city’s
exercise of its police powers can go too far, and if it does,

there has been a taking. See Pennsylvania Coal Co. v. Mhon, 260

U S 393, 415 (1922) (“The general rule at least is, that while
property may be regulated to a certain extent, if regulation goes

too far it will be recognized as a taking.”); see also Lucas v.

South Carolina Coastal Council, 505 U. S. 1003 (1992) (exam ning

under the Takings Cl ause a challenge to state | aw that rendered

plaintiff’s property valuel ess).® Moreover, as the Suprene Court

5 Appellants also argue that they do not assert a takings
cl ai m because “the Cty did not ‘take’ the Wnkler Apartnents and
put themto public use. It sinply tore themdown . . . .” To the
extent that this argunent rests on a notion that a governnental
entity nmust appropriate property and put it to use for the
general public in order for the governnent’s action to be a
taking under the Fifth Anmendnent, it nust be rejected. See,
e.q., Ruckelshaus v. Minsanto Co., 467 U. S. 986, 1014 (1984)
(“This Court . . . has rejected the notion that a use is a public
use only if the property is put to use for the general public.”);
see also Hawaii Housing Auth. v. Mdkiff, 467 U S. 229, 243-44
(1984); R ndge Co. v. Los Angeles, 262 U. S. 700, 707 (1923).

6 Wthin the “due process” theory described in WIlianson
County, exercises of police power that go “too far” are
vi ol ations of the Due Process C ause, not the Takings C ause.
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has noted, “[while the typical taking occurs when the governnent
acts to condemn property in the exercise of its power of em nent
domain, the entire doctrine of inverse condemation is predicated
on the proposition that a taking may occur w thout such fornma

proceedi ngs.” First English Evangelical Lutheran Church v.

County of Los Angeles, 482 U. S. 304, 316 (1987). Thus, sinply
because the City did not formally use its powers of em nent
domain to destroy Appellants’ property does not nean that its
actions could not anpbunt to a taking requiring just conpensation.
We consider it telling that the conplaint alleges in a
paragraph that does not nention the Fourteenth Amendnent or due
process that the destruction of the buildings was in violation of
the Fifth Anendnent as it was not for a public purpose and was
done wi thout just conpensation.’ Thus, whether Appellants now

wish to relabel their allegation as a substantive due process

The WIllianson County court declined to consider the nerits of
that theory. See WIllianmson County, 473 U S. at 199 (“W need
not pass upon the nerits of petitioners’ arguments . .

However, the decision in Lucas woul d appear to nake quest|onable
t he theory s viability. See Villas of Lake Jackson, Ltd. v. Leon

County, 121 F.3d 610, 613-14 (11th Gr. 1997) (“Lucas and Fir st
English confirmthat ‘goes too far’ neans so far that the
regul ati on constitutes a Taki ngs O ause taking under one of the
various standards set forth in recent Suprene Court deci sions,
not a substantive due process violation.”).

” The same actions are alleged to be in violation of
Article 1, Section 17 of the Texas Constitution. That section
provides that “No person’s property shall be taken, damaged or
destroyed for or applied to public use w thout adequate
conpensati on bei ng nade, unless by the consent of such person

.”  Tex. Const. of 1876, art. |, 8 17 (West 1997).
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allegation is immterial® —their conplaint asserts a violation
of a right arguably protected by the Fifth Amendnent’s Taki ngs
Clause.® W therefore conclude that the conplaint includes a

takings claim W also identify clains that the Cty violated

8 Appellants’ conplaint labels their basic claimas a
“wrongful taking” claim

 Appellants assert that the government’s action was
“W thout public purpose.” As we have noted previously, the
question of whether governnental action undertaken w thout
authority, e.g., a taking of private property for private use, is
properly considered a violation of the Takings O ause or the Due
Process C ause (or both) has not been definitively answered. See
Samaad, 940 F.2d at 936 n.26. Five Justices recently suggested
that the Takings C ause presupposes |legitimte governnent action,
see Eastern Enters. v. Apfel, 524 U S. 498, 545 (1998) (Kennedy,
J., concurring in judgnent and dissenting in part) (“The
[ Taki ngs] O ause presupposes what the governnent intends to do is
ot herwi se constitutional . . . .”); id. at 554 (Breyer, J.,
di ssenting) (“As [the Takings O ause] |anguage suggests, at the
heart of the Clause lies a concern, not with preventing arbitrary
or unfair governnent action, but with providing conpensation for
| egiti mate governnment action that takes ‘private property’ to
serve the ‘public’ good.”). Oher references to the Takings
Cl ause presupposi ng otherwi se legitimte governnment action al so
appear. See, e.qg., First English, 482 U S. at 315 (“This basic
under st andi ng of the Anendnent nakes clear that it is designed
not tolimt the governnental interference with property rights
per se, but rather to secure conpensation in the event of
ot herwi se proper interference anounting to a taking.”). However,
| anguage inserting principles of due process into takings
jurisprudence is also quite conmmon. See, e.qg., Apfel, 524 U S
at 537 (plurality opinion) (O Connor, J.) (concluding that “the
governnental action [at issue in the case] inplicates fundanenta
principles of fairness underlying the Takings C ause.”); Agins v.
Gty of Tiburon, 447 U. S. 255, 260 (1980) (holding that a zoning
ordi nance constitutes a taking if it does not “substantially
advance a legitimate governnent interest”). W do not regard the
initial consideration of subject-matter jurisdiction as the
appropriate stage at which to decide the knotty issue of the
proper “hone” for Appellants’ claimand are instead guided by the
| anguage they chose to use in their conplaint.
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Appel  ants’ equal protection, due process, and Ei ghth Amendnent

rights.

V. SUBSTANTI AL CLAI M5
Sinply because Appellants’ conplaint states these clains,
however, does not |lead to the conclusion that the | ower court had
subject-matter jurisdiction. As we noted above, in order to

i nvoke a federal court’s jurisdiction, clains cannot be

obvi ously without nerit or clearly forecl osed by the
previ ous decisions of the United States Suprene Court.’”

Hol | and/Blue Streak v. Bartheleny, 849 F.2d 987, 989 (5th G

1988) (per curiam (quoting Walsh v. Louisiana H gh School

Athletic Ass’'n, 616 F.2d 152, 156 (5th Cir. 1980)); see also Ex

Parte Poresky, 290 U S. 30, 32 (1933) (per curian) (“The question

may be plainly unsubstantial, either because it is ‘obviously
W thout nmerit’ or because ‘its unsoundness so clearly results
fromthe previous decisions of this court as to forecl ose the
subject and | eave no roomfor the inference that the question

sought to be raised can be the subject of controversy. (quoting

Levering & Garriques Co. v. Mrrin, 289 U S. 103, 105 (1933))).

The district court found Appellants’ Ei ghth Amendnent claim
frivolous, and therefore dismssed it.

Based on the facts alleged and the context of this case, we
agree with the lower court that the Ei ghth Amendnent claimis
frivolous. Appellants argue that the Suprene Court’s decision in

13



Austin v. United States, 509 U S. 602 (1993), provides a basis

for their claimunder the Excessive Fines Clause. Austin nade
clear that a crucial question under the Ei ghth Arendnent is

whet her a confiscation of property is punishnment, not whether the
proceeding cul mnating in property confiscation is a crimnal or
civil proceeding. See id. at 610. The argunent advanced in
Appel l ants’ case woul d apparently be that the denolition of their
bui | di ngs was puni shnent, and in violation of the Eighth
Amendnent .

Austin, however, did not overrule Ingrahamv. Wight, 430

U S. 651 (1977).° In Ingraham the Court explicitly described
the Ei ghth Amendnent as being “designed to protect those

convicted of crines.” 430 U.S. at 664; see also id. at 666

(“[T]he original Constitution was criticized in the Massachusetts
and Virginia Conventions for its failure to provide any
protection for persons convicted of crinmes. This criticism

provi ded the inpetus for inclusion of the Ei ghth Amendnent in the
Bill of Rghts.”). It was this view of the Anendnent’s

hi storical context that supported the Court’s holding that the
Amendnent was not applicable to a case involving corporal

puni shment adm nistered to schoolchildren. See id. at 669.

There was no question regardi ng whet her the paddling at issue in

10 |n fact, the only reference to I ngrahamv. Wight cane
in a footnote and was in connection with Ingrahan s discussion of
the English Bill of Rights. See Austin, 509 U S. at 609 n.5.
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| ngraham was puni shnent. Thus, for Austin’s focus on puni shnent
to provide the basis for Appellants’ clains, Ingraham would have
to have been overruled. It was not, and this doons Appellants’

claim?t

V. RI PE CLAI M5
This brings us to the question of whether the district court
erred in dismssing the takings, due process, and equal
protection clains as unripe. W may quickly dispose of the
takings claim W note that Appellants do not assail the Cty’s
right to denolish buildings that are dangerous or abandoned.
They do not assert that the Cty denolished their property for a

private purpose, conpare Arnendariz v. Penman, 75 F.3d 1311, 1321

(9th Gr. 1996) (en banc) (describing an all eged purpose of the
governnent’s action as facilitating the purchase, at a | ower
price, of property by a shopping-center devel oper), and indeed,
nowhere specify an all eged purpose of the Cty’'s action. The

conplaint sinply asserts that the denolition was undertaken

11 As the |lower court suggested, |anguage in |ngraham
pertaining to application of the Ei ghth Amendnent to puni shnment
i nposed by a State is also relevant to the finding that
Appel lants’ claimis frivolous. In Ingraham the Court noted
that “the State does not acquire the power to punish with which
the Ei ghth Amendnent is concerned until after it has secured
formal adjudication of guilt in accordance wth due process of
law. Wiere the State seeks to inpose puni shnment without such an
adj udi cation, the pertinent constitutional guarantee is the Due
Process Cl ause of the Fourteenth Amendnent.” 430 U.S. at 671-72
n. 40.
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“W thout a public purpose and without just conpensation in
violation of the Fifth Amendnent.” G ven Appellants’ other
allegations, we interpret the conplaint to assert that the
denolition was undertaken pursuant to an invalid law or in
violation of the Bond Agreenent or that it anobunted to a
destruction of buildings that were not, in fact, nuisances.!?
Because a violation of the Takings C ause does not occur

until just conpensation has been denied, see WIllianson County,

473 U. S. at 194 n. 13, Appellants nust use available state
procedures to seek such conpensation before they may bring a

§ 1983 takings claimto federal court.®® See Rolf, 77 F.3d at

2 Ininterpreting the conplaint in this manner, we nmake no
statenent as to the viability of these clains under the U S
Constitution. The issue before us is not whether Appellants
state a viable clai munder the Takings O ause (unless the entire
claimcan be said to be entirely forecl osed under Suprene Court
precedent) but rather whether they assert a right to just
conpensation for the governnent’'s taking of their property. <.
Rolf, 77 F.3d at 827 n. 10 (noting that under the federal |aw, the
plaintiffs’ claimwould not |ikely be successful). |[If such a
right is asserted, and if given their claimAppellants have an
avai | abl e neans of pursuing just conpensation fromthe State,
WIllianmson County requires that the state-provided procedures
first be used. W have recogni zed one exception to this rule —
clains that the governnent took property for private purposes do
not have to be first submtted to those procedures. See Sanmad,
940 F.2d at 936 (holding that Wllianson County does not require
t hat conpensation first be sought using state procedures where
plaintiffs contend their property was taken for a private use).

3 In bringing their claimfor conpensation to the state
court, Appellants may be able to avail thensel ves of the steps
outlined in Guetersloh v. State of Texas, 930 S.W2d 284, 289-90
(Tex. App. 1996, wit denied), cert. denied, 522 U S 1110
(1998), and reserve their right to have their takings claim
litigated in federal court.
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827; Sammad, 940 F.2d at 936.1'* Although Appellants initially
brought their clains to state court, they subsequently nonsuited
the Gty and Cherry Mving. Appellants have not been denied just
conpensation, and as a result, their takings claimis unripe.

The district court, in response to Appellants’ argunents
that state-provided procedures are inadequate because those
procedures do not provide conpensati on where a governnenta
body’ s police powers are used, found sufficient reason to hold
that those procedures are adequate. W have no cause to concl ude
ot herwi se. Before us, however, Appellants contend that the
state’s inverse condemati on procedures do not provide for
conpensation in cases involving allegations that the deprivation
of property occurred for a non-public use. Based on our review
of cases under Article I, section 17 of the Texas Constitution,
we concl ude that Appellants have not net their burden, as set
forth in Sanaad, 940 F.2d at 934-35, of establishing that they
“al nost certainly” would not be conpensated under Texas | aw.

See, e.qg., Waggoner's Estate v. d eghorn, 378 S.W2d 47, 50 (Tex.

14 \W recogni ze a possible inconsistency between Sanmad and
Rolf —Sanmad held that clainms of takings for private use are not
subject to WIllianson County’'s requirenents, while Rolf held that
a claimof a bad faith taking was unripe because plaintiffs had
not pursued conpensation through state-provided procedures. The
two can be reconciled —though perhaps not entirely
satisfactorily —by reading Rolf to suggest that clains of
takings for illegitimate, but not for private, purposes nust
fulfill WIlianson County’s requirenents. Because we are held to
prior panel’s opinions, and because a way of reconciling the two
opi nions exists, we nust follow Rolf’'s |ead.
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1964) (“In our opinion Article 1377b is unconstitutional and void
to the extent that it purports to authorize the taking of private

property for a private purpose.”); Mbher v. lLasater, 354 S. W 2d

923 (Tex. 1962) (“Article I, 8 17 prohibits the taking of

property for private use.”); Gty of Houston v. Crabb, 905 S. W2d

669, 674 (Tex. App. 1995, no wit) (upholding jury verdict
awar di ng conpensation for denolition of property the Gty had not
shown was a nui sance on the day it was destroyed); Atwood V.

Wllacy County Navigation Dist., 271 S.W2d 137, 140 (Tex. App.

1954, writ ref’d n.r.e.)(holding that Article |, section 17
“prohibits the taking of private property for other than a public

use”), appeal dism ssed, 350 U.S. 804 (1955).1%

A. The Effect of G aham
Whet her the dism ssal of the takings claimneans the
Appel l ants’ other clainms nust also be dism ssed as unripe is a
nmore conpl ex question. In resolving it, we are guided not only
by our own precedents, but also by several general principles
announced by the Suprene Court. W begin wth G aham the
decision relied upon by the district court to reach its

concl usion that Appellants’ remaining clainms nust be di sm ssed.

15 As noted above, Appellants’ conplaint also asserts a
violation of Article I, section 17 of the Texas Constitution.
The resolution of this claimin federal court does not satisfy
the requirenents of WIllianson County. See Sanmad, 940 F.2d at
934 (rejecting the argunent that a pendent state claimcould
serve the purpose of rendering the federal takings claimripe).
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In G aham the Court rejected use of the Fourteenth
Amendnent’ s substantive due process test and instead applied the
Fourth Amendnent’ s reasonabl eness standard to a claimthat |aw
enforcenment officers used excessive force in the course of an

i nvestigatory stop. See G aham 490 U. S. at 395. The Court

reasoned that because the Fourth Anendnent provided “an explicit
textual source of constitutional protection against this sort of
physical ly intrusive governnental conduct, that Anendnent, not
the nore generalized notion of ‘substantive due process,’ nust be
the guide for analyzing these clains.” 1d. The Court has
subsequently noted that G ahamapplies “if a constitutional claim

is covered by a specific constitutional provision,” United States

v. Lanier, 520 U S. 259, 272 n.7 (1997), and if a substantive due
process claimis not so covered, it is to be analyzed using
substantive due process standards. See Lew s, 523 U S. at 842-44
(anal yzi ng an excessive use of force claimthat did not involve a
sei zure or a search using substantive due process, rather than
Fourth Amendnent, standards).

The purpose of G ahamis to avoid expandi ng the concept of
subst antive due process where another constitutional provision
protects individuals against the chall enged governnental action.

See id. at 842; Al bright, 510 U S. at 274-75; Collins v. Harker

Hei ghts, 503 U. S. 115, 125 (1992) (“[T]he Court has al ways been
reluctant to expand the concept of substantive due process

because the gui deposts for responsible decisionmking in this
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unchartered area are scarce and open-ended.”). |In essence, to
the extent that there is duplication, the nore explicit textual
source of constitutional protection is to be used to assess the
validity of the challenged action.

Thi s does not nean, however, that the applicability of the
nmore explicit provision pre-enpts due process protections. See

Lewis, 523 U S. at 842-44: Janes Dani el Good Real Property, 510

US at 49 (“W have rejected the view that the applicability of
one constitutional anendnent pre-enpts the guarantees of

another.”). Moreover, it is clear that a particular action my

inplicate nore than one constitutional protection. See Soldal,
506 U.S. at 70 (“Certain wongs affect nore than a single right
and, accordingly, can inplicate nore than one of the
Constitution’s commands. \Were such nultiple violations are

all eged, we are not in the habit of identifying as a prelimnary
matter the claims ‘dom nant’ character. Rather, we exam ne each
constitutional provision in turn.”). Thus, sinply because an
explicit provision applies does not nean that that provision
makes i napplicable all substantive due process protections. See
Al bright, 510 U. S. at 288 (Souter, J., concurring) (suggesting
that due process is reserved for “otherw se honel ess substanti al

clains”); Tri-County Indus., Inc. v. District of Colunbia, 104

F.3d 455, 459 (D.C. Gr. 1997) (noting that under the circuit’s

prior opinions, “the requirenents of the takings clause cannot be
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said to exhaust the Fifth Arendnent’s substantive protection of
property rights from governnent inposition”).

A nunber of circuit courts have used G ahamto support
considering a substantive due process claimas invoking the

Taki ngs Clause’s protections. See, e.qg., South County Sand &

G avel v. Town of South Kingstown, 160 F.3d 834, 835 (1st Cr.
1998) (applying Gahamto facial due process challenge to

ordi nance); Macri v. King County, 126 F.3d 1125, 1129 (9th GCr.

1997) (holding that substantive due process claimalleging no
| egitimate public purpose was based on conduct that inplicated

the Takings O ause), cert. denied, 522 U S. 1153 (1998); Tri -

County, 104 F.3d at 459 (applying G aham but finding clai mwas

not fully covered by Takings O ause); Bateman v. City of West

Bountiful, 89 F.3d 704, 709 (10th Gr. 1996) (relying in part on
Grahamto hold that plaintiff’s due process and equal protection

clains were subsuned into the Takings O ause); Arnendariz, 75

F.3d at 1318-20 (holding that plaintiffs’ substantive due process
claimwas pre-enpted by the Fourth Amendnent and by the Takings
Cl ause). The effect of such an application my be the di sm ssal
of the substantive due process clai mbecause such a cl ai m cannot

be brought, see, e.qg., Mcri, 126 F.3d at 1130, !® the treatnent

of the entire claimas a takings claim see, e.q., Batenan, 89

6 W note that in Macri, plaintiffs had al so asserted a
takings claim 126 F.3d at 1127.
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F.3d at 709, or the analysis of the “renai nder” using substantive

due process standards, see Tri-County, 104 F.3d at 459-60.

Q her courts, including our own, have anal yzed substantive
due process clains and takings clains separately w thout

mentioning Gaham See, e.qg., Berger v. Gty of Mayfield

Hei ghts, 154 F.3d 621 (6th Cr. 1998) (facial challenge to
ordi nance as not rationally related to |l egitinmte governnent al

pur pose); Texas Manufactured Housing Ass’'n, Inc. v. Gty of

Neder| and, 101 F.3d 1095, 1106 (5th Cr. 1996) (facial and as-
applied challenge to city zoning ordi nance, all egi ng gover nnment

action was arbitrary and capricious); Restigouche, Inc. v. Town

of Jupiter, 59 F.3d 1208 (11th Cr. 1995) (arbitrary and
capricious governnental application of zoning regul ations);

Villager Pond, Inc. v. Town of Darien, 56 F.3d 375 (2d G r. 1995)

(arbitrary conditioning of zoning conpliance permts on

conveyance of property to town), cert. denied, 519 U S. 808

(1996). W, along with other courts, also have anal yzed
substantive due process clains in the absence of takings clains

W t hout invoking G aham See, e.q., H dden OGaks, Ltd. v. Gty of

Austin, 138 F.3d 1036, 1044 (5th Cr. 1998) (as-applied challenge
to placenent of utility holds on buildings, arguing such hol ds
were not rationally related to the protection of health and

safety); Taylor Inv., Ltd. v. Upper Darby Township, 983 F.2d 1285

(3d Cir.) (allegation that denial of use permt was arbitrary and

capricious), cert. denied, 510 U S. 914 (1993). W nay concl ude
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that these courts viewed the substantive due process clains
before them as asserting rights not protected by the Takings
Cl ause.

Al t hough the above cited cases involve factual settings
different from Appellants’, we can say that a bl anket rul e that
under Graham the Takings O ause subsunes any substantive due
process claimrelating to a deprivation of property is both
i nconsi stent with our precedents and with the approach taken by a

majority of other circuit courts.! Cf. Pearson v. Cty of Gand

Blanc, 961 F.2d 1211 (6th Cr. 1992) (rejecting rationale that
all arbitrary and capricious substantive due process clains are
merged into taking clainms). Instead, a careful analysis nust be
undertaken to assess the extent to which a plaintiff’s
substantive due process claimrests on protections that are al so
af forded by the Takings O ause, and, in the proper case, by the

Fourt h Anendnent. See Soldal, 506 U S. at 61

B. The Effect of WIIlianson County

That analysis is but the first step to an assessnent of

whet her the clainms a plaintiff asserts are ripe under WIlianson

County. The Court in WIlianmson County gave two reasons why a

takings claimthat involved a challenge to an application of a

7 Gven the effects of WIllianson County, the application
of such a rule would seemto preclude any exam nation of whether
the substantive due process claimis better analyzed as a Fourth
Amendnent cl ai m
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zoni ng ordi nance was not considered ripe: (1) the absence of a
final decision, and (2) the failure on the part of the plaintiffs
in that case to seek just conpensation fromthe state. See

WIlliamson County, 473 U. S. at 186, 194; see also Suitumyv. Tahoe

Reg’ |l Pl anni ng Agency, 520 U. S. 725, 738-39 (1997) (descri bing

concerns underlying the Wllianmson County’s finality
requirenent). |If the Court considered the claimto be a due
process, rather than a takings claim the absence of a final

decision still made that claimunripe. See WIlianson County,

473 U. S. at 197-200.

Since Wllianmson County was deci ded, courts have applied

these principles to not only substantive due process clainms, but
al so to procedural due process and equal protection clains. In

nost cases, however, only Wllianmson County’s finality

requi renent has been applied to clains other than the “due
process takings” claimdescribed in that case. See, e.q.,

McKenzie v. City of White Hall, 112 F. 3d 313, 317 (8th Gr. 1997)

(“Because the City’'s decisions to deny zoning and buil di ng
permts absent surrender of the privacy buffer were final, the
McKenzi es’ due process and equal protection clains are ripe.”);

Strickland v. Alderman, 74 F.3d 260, 265 (11th Gr. 1996) (“As

appl i ed due process and equal protection clains are ripe for
adj udi cati on when the |ocal authority has rendered its final
decision with respect to the application of the regulation.”);

Taylor Inv., Ltd., 983 F. 2d at 1292-94 (applying WIllianson
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County’s finality rule to due process and equal protection clains
i nvol vi ng townshi p’s revocation of use permt); Southview

Assocs., Ltd. v. Bongartz, 980 F.2d 84, 96-97 (2d G r. 1992)

(applying only Wllianmson County’s finality requirenent to clains

of arbitrary and capricious action), cert. denied, 507 U S. 987

(1993); Del Monte Dunes, Ltd. v. Cty of Minterey, 920 F.2d 1496,
1507 (9th Gr. 1990) (“In evaluating the ripeness of due process

or equal protection clains arising out of the application of |and
use regul ations, we enploy the sane final decision requirenent

that applies to regulatory takings clains.”). But see R ver

Park, Inc. v. Gty of H ghland Park, 23 F.3d 164, 167 (7th Cr

1994) (holding that procedural due process clains in zoning cases
are unripe unless available state procedures have been used). In
contrast, the court below held that any due process and equal
protection clains Appellants assert are subsunmed into their
takings claim and thus are not ripe for review

In so doing, the court adopted the approach of the Tenth

Circuit, which applies Wllianmson County to due process and equal

protection clains “that rest upon the sane facts as a concomtant
takings claim” Bateman, 89 F.3d at 709. This rule arises from
that court’s “reluctan[ce] in the context of a factual situation
that falls squarely within [the Takings C ause] to inpose new and
potentially inconsistent obligations upon the parties under the
substantive or procedural conponents of the Due Process C ause.”

MIler v. Canpbell County, 945 F.2d 348, 352 (10th Cr. 1991).
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In effect, the Tenth Crcuit appears to use reasoni ng anal ogous
to G ahanis to support treatnent of other clains as takings

clains. See Bateman, 89 F.3d at 709 (describing its reasoning as

simlar to that applied in G ahamto substantive due process
cl ai ns).
G ven the Suprene Court’s discussions of Gaham its

statenents in Janes Dani el Good Real Property and Sol dal

regardi ng pre-enption and nmultiple clains, the other circuits’
treatnent of conparable issues and, |ast but not |east, our own
precedent, we think it unwise to adopt the Tenth Crcuit’s rule.
G aham applies to substantive due process clains. Although we
have previously held that a “rel ated due process clainf was

subject to WIllianson County’'s ripeness requirenents, see Rolf,

77 F.3d at 827, we did not do so as a result of applying
Graham *® Rol f al so involved an equal protection claimto which

we did not see fit to apply either G ahamor WIlianson County.

See id. at 828. As the lower court noted, finality is not an
issue in the instant case —it is clear what the Cty has
determ ned to be the proper use of Appellants’ property. As a
result, we do not face here circunstances demandi ng application

of Wllianson County’s requirenents to clains other than those

properly characterized as takings clains.

18 After acknow edging that a First Amendnent claimwas, in
effect, a substantive due process claim it was noted that this
was the only substantive due process claimalleged. See Rolf,
77 F.3d at 827 n. 18.
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C. Appellants’ Cains
We may now assess whet her Appel |l ants’ due process and equal
protection clains are sufficient to i nvoke federal question

jurisdiction under Graham and WIllianson County. Review ng

Appel  ants’ conpl aint, we conclude that other than the claimwe
regard as a takings claim the conplaint includes only one
“substantive due process” claim Appellants assert that the
denolition was carried out under unconstitutional |aws (the CURB
Ordi nance and the | aw on which the 1991 denolition order was
based). G ven other |anguage within the conplaint, we read it to
all ege that the rel evant ordi nances are unconstitutionally vague,
both facially and as applied. This claiminvokes protections of

the Due Process C ause, see United States v. Insco, 496 F.2d 204,

208 (5th Gr. 1974) (“Vaguely phrased neasures run afoul of
substantive due process requirenents by failing to convey with
reasonabl e certainty the statute’ s intended sweep.”), not the
Taki ngs Clause, and thus is unaffected by Gaham It is also
ripe for review. The Appellants’ equal protection claimasserts
rights not protected by the Takings O ause, and is thus not
anenable to treatnent as a takings claimunder Gaham It is

also ripe for review **

19 The City and Cherry Moving argue that Appellants’ equal
protection claimshould be dism ssed because it does not state a
cl ai mupon which relief can be granted, and cite GQuthrie v. Tifco
I ndus., 941 F.2d 374, 379 (5th Gr. 1991), for the proposition
that a court may sua sponte dismss a claimon 12(b)(6) grounds.
Because Guthrie involved sunmary judgnment, and not the initial
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Appel  ants’ procedural due process clains stand on nore
unst abl e ground. Appellants assert that the Cty’ s actions
vi ol ated the Takings O ause, and that they were not afforded due
process prior to the denolition of their buildings. The takings
claimis not yet ripe, and it will only be when a court may
assess the takings claimthat it wll also be able to exam ne
whet her Appel lants were afforded | ess procedure than is

constitutionally required. See WIllianson County, 473 U. S at

195 n. 14 (“Unli ke the Due Process O ause, however, the Just
Conpensati on Cl ause has never been held to require pretaking

process or conpensation.”); Bigelow v. Mchigan Dep’'t of Natura

Resources, 970 F.2d 154, 160 (6th Gr. 1992) (“Until the state
courts have ruled on the plaintiffs’ inverse condemation claim
this court cannot determ ne whether a taking has occurred, and
t hus cannot address the procedural due process claimwth a ful

under st andi ng of the relevant facts.”).

subject-matter jurisdiction determnation, we do not find it
applicable. Indeed, applying such a principle at this stage
woul d appear directly contrary to the teachings of Bell v. Hood,
327 U.S. at 682 (“Whether the conplaint states a cause of action
on which relief could be granted is a question of |aw and just as
i ssues of fact it nust be decided after and not before the court
has assuned jurisdiction over the controversy.”). See also
Daigle v. Opelousas Health Care, Inc., 774 F.2d 1344, 1346 (5th
Cir. 1985) (“Wether a federal court has jurisdiction to decide a
case and whether a plaintiff has a cause of action under a
federal statute are distinct inquiries that nust be addressed
separately.”); id. at 1348 (“This circuit has . . . held that a
court should not render what is, in effect, a judgnent on the
merits of a claimin the nanme of a jurisdictional inquiry.”).
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Appel  ants argue that our decision in H dden OGaks suggests

t hat procedural due process clains are not subject to WIlIlianson

County’s requirenents. See Hidden Oaks, 138 F.3d at 1045 n.6

(refusing to apply WIllianson County to plaintiffs’ procedural

due process claim. |In H dden QGaks, plaintiffs asserted a

violation of their procedural due process rights that inflicted
an injury separate from any takings claimthat was di sm ssed

prior to trial. Appellants’ claimis not of the sanme nature as
they assert that they were denied the pre-denolition procedure

required by the Constitution.? As a result, Hi dden Oaks is of

no assistance. In determning that Appellants’ procedural due

process claimis unripe, we do not apply WIllianmson County per

se, but rather the general rule that a claimis not ripe if

addi tional factual devel opnent is necessary. See New Ol eans

Pub. Serv., Inc. v. Council of the Gty of New Ol eans, 833 F. 2d

583, 587 (5th Gir. 1987).

VI.  CONCLUSI ON
Al t hough we concl ude that sonme of Appellants’ clains are
properly dism ssed, we find that others are sufficient to invoke

subject-matter jurisdiction. W therefore AFFIRMin part,

20 W note that Appellants do not assert that the
procedures mandated by the ordi nances authorizing denolition of
dangerous buildings are constitutionally inadequate. |nstead,
they allege only that they were not provided due process prior to
the denolition
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REVERSE in part, and remand for further proceedi ngs not

i nconsistent with this opinion. W leave to the district court
matters related to the proper disposition of the clainms we have
determ ned to be ripe for review and of Appellants’ pendent state
| aw cl ai s, including whet her under Federal Rule of G vil
Procedure 15(a) Appellants should be granted | eave to anmend their

conplaint. Each party shall bear its own costs.
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