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Appeals fromthe United States District Court for the
Northern District of Texas

March 15, 2001
Before HILL,” JOLLY, and BENAVIDES, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Sout hwestern Bell Tel ephone Conpany (" Southwestern Bell”)
appeal s the district court’s grant of summary judgnent for a nunber
of tel econmunications conpanies wshing to enter into the |oca
t el ephone market in Dall as. At this point, all parties agree that
this case, involving a Dallas city ordinance inposing fees and
restrictions on |ocal telephone providers, is noot, because the
ordi nance has been preenpted by an intervening Texas statute.
Mor eover, the ordi nance has been repeal ed. The one renai ning i ssue
is whether this court has appellate jurisdiction, and, if so,

whet her to vacate the district court’s opinion. W hold that we

Circuit Judge of the Eleventh GCrcuit, sitting by
desi gnation



have jurisdiction over this appeal. W vacate the district court’s
j udgnent as noot, and remand the case with a direction to dism ss
the conplaint with prejudice.

I

This suit arises from the federal deregulation of the
t el ecomruni cations industry, and the attenpt to create conpetition
in local tel ephone markets. The Federal Tel ecommuni cations Act of
1996 (“FTA"), 47 U.S.C. 8§ 251(c)(3), requires existing |ocal
t el ephone conpani es, known as incunbent |ocal exchange carriers
(“ILECs”), to resell their local services or |ease their network
el emrents on an wunbundled basis to conpetitive |ocal exchange
carriers (“CLECs”) that seek to provide |local telecomrunications
services. Wen CLECs attenpted to enter the | ocal tel ephone market
in Dallas, the Cty of Dallas inposed franchise conditions on the
CLECs and increased right-of-way fees on all |ocal telephone
providers. Failure to obtain a franchise or pay fees constituted
a violation of city ordinance.

The individual CLECs and ILECs filed separate suits agai nst
the city of Dallas, contending that the FTA preenpts Dallas’ right
to inpose conditions regulating local telephone service and to
charge fees beyond those needed for direct reinbursenent. The
district court consolidated all the cases, and granted prelimnary
injunctions to the CLECs, preventing Dallas from conditioning a
franchise on anything other than conpliance with the Gty’'s
reasonabl e regul ati ons concerning its rights-of-way. The court
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then granted summary judgnment, first for AT&T Conmuni cati ons of the
Sout hwest, Inc. (“AT&T”), and then for the other CLECs, holding
that a CLEC does not “use” a right of way under section 523 of the
FTA by | easing the unbundl ed network el enents of an ILEC, and is
therefore not responsible for nunicipal fees. Southwestern Bell,
one of the two ILECs in this case, appeals, arguing that the

district court msinterpreted the term “use” in the context of
section 523 of the FTA as a whole. In the neantinme, the state of
Texas enacted Texas Local Governnent Code § 283, which preenpted
the Dallas city ordi nance.
|1

Inthis essentially nooted appeal, we nust briefly address the
i ssue of appellate jurisdiction before we can consider a remand of
this case. Sprint Comrunications Conpany, another of the CLECs,
contends that Southwestern Bell does not have standing to bring
this appeal, because it has no cogni zable |legal interest in the
district court’s judgnent. Because both nootness and standing
inplicate this court’s Article Ill jurisdiction, we could assune,

W t hout deci ding, that Southwestern Bell had standing to appeal in

order to consider the nootness question. Arizonans for Oficia

English v. Arizona, 520 U. S. 43, 66-67 (1997). W are convinced,

however, that the district court’s ruling on “use” of the right of
way directly inpacts Sout hwestern Bell, and is sufficient to confer
st andi ng. W also find that the order entered by the district
court renovi ng AT&T as a “consolidated plaintiff of record” did not
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constitute a severance, and thus, the judgnent was not final and
appeal abl e under Federal Rule of Cvil Procedure 54(b).
Sout hwestern Bell’'s appeal of the judgnent in favor of AT&T was
therefore tinely. Finally, we note that although a notions panel
previously denied Southwestern Bell’s notion to vacate, we can
consider it on appeal, and “overturn it where necessary.” Mattern

v. Eastman Kodak, Co., 104 F.3d 702, 704 (5th Gr. 1997).

The Dallas ordinance that generated this case was repeal ed
pursuant to a Texas statute that preenpts any future simlar city
ordi nances. Tex. Local Gov't Code § 283. As all parties
acknow edge, the statute and repeal of the ordi nance render this

case noot. See AT&T Communi cations of the Southwest, Inc. v. Cty

of Austin, 235 F.3d 241, 243 (5th Cr. 2000) (finding that repeal
of a simlar ordinance and the inability to collect past nunici pal
fees caused nobotness in a virtually identical case). AT&T urges
that, if we find jurisdiction and hold that this appeal is noot, we
should sinply dismss this appeal and allow the district court’s
opi nion and judgnent to stand. W wll not do that. Wen a case
becones noot, vacatur of the district court’s opinion and judgnent
is the appropriate course to follow “as a neans of avoiding the
unfairness of a party’'s being denied the power to appeal an

unfavorabl e judgnent.” &ldinv. Bartholow, 166 F.3d 710, 719 (5th

Cr. 1999). Southwestern Bell did not npbot this case by voluntary

action. See Cty of Austin, 235 F. 3d at 244 (noting that vacatur

is not appropriate when the party seeking relief caused the
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nmoot ness). We therefore VACATE the district court’s judgnents and
REMAND t he case to the district court, directing it to dismss the
case as noot.

VACATED and REMANDED with i nstructions.



