UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-11375

PETULA ASSQOCI ATES, LTD.,
Pl ai ntiff-Counter Defendant-Appell ant-Cross Appell ee,
VERSUS
DOLCO PACKAG NG CORPCRATI ON,

Def endant - Count er C ai mant - Appel | ee- Cross Appel | ant .

Appeals fromthe United States District Court
for the Northern District of Texas, Dallas Division

February 12, 2001

Before DAVIS and EMLIO M GARZA, Crcuit Judges, and POGUE,
Judge”.

POGUE, Judge:

Petula Associates, Ltd. (“Petula”) appeals the district
court’s grant of final judgnent and its grants of sunmary judgnent
in favor of Dolco Packagi ng Corporation (“Dolco”). Petul a had
filed suit in Texas state court, whereupon Dol co renoved the case
to the United States District Court for the Northern District of

Texas, Dallas Division, asserting diversity jurisdiction pursuant

Judge of the U S. Court of International Trade, sitting
by desi gnati on.



to 28 U . S.C. 88 1332, 1441. The district court heard notions on
summary judgnent fromboth parties, and ruled in favor of Dolco in
two separate opi nions and orders dated February 23, 1998, and March
30, 1999. The district court entered its final judgnent on
Decenber 3, 1999, follow ng which Petula filed a tinely notice of
appeal to this Court. Dol co cross-appeals one of the district
court’s rulings. For the reasons discussed below, the Court
REVERSES- | N- PART and AFFI RVS-1 N-PART, and VACATES the district
court’s award to Dol co of an equitable accounting and attorneys’
fees, WTHOUT PREJUDI CE as to the attorneys’ fees. Dolco’ s cross-
appeal is DISM SSED AS MOOT. This case is REMANDED for judgnent

consistent with this opinion.

Fact ual Background

This suit arose from a dispute regarding a purchase option
contained in a | ease agreenent (“the | ease”) on a property | ocated
in Dallas, Texas (“the property”). In Decenber, 1985, Petula
| eased a commercial building to Dolco for a fifteen-year term The
| ease was anended twice. The |ease provided both a renewal and a
purchase option for Dolco. |n Paragraph 43 of the | ease, Dol co was
af forded t he opportunity to purchase the property for the set price
of $4,833,128.16, plus costs, during the first five years of the
| ease, or for the “fair market value” during the next five years of
the | ease. I n Novenber, 1990, however, the purchase option and

rental paynent provisions of the | ease were altered due to Dolco’s



reorgani zation. Wiile the period for purchasing the property at
the set price was re-started (it now expired at 12:00 a.m on
August 1, 1996), the “fair market value” option period was
shortened from five years to five days after the first option
expired. Further, Dolco’'s rental paynents were graduated, so that
Dol co would pay reduced rents in the first five years of the
anended | ease, with the reduction to be nmade up by increased rents
t hereafter.

According to both the original and the anmended |ease, the
“fair market value” of the property was to be determned in
accordance with the val uati on procedure outlined in Paragraph 28 of
the | ease. Pursuant to Paragraph 28, the parties were first
required to attenpt to reach agreenent on the “fair market val ue”
of the property. |If those negotiations failed, the parties were
each required to select an appraiser to value the property; the
average of the appraisers’ estimtes would constitute the “fair
mar ket value” of the property. I f, however, the appraisers’
val uations differed by nore than ten percent, the appraisers were
to select a third appraiser to value the property.

In accordance with the |ease purchase provision, Dolco
informed Petula on August 1, 1996, of its intent to exercise its
option to purchase the property for “fair market value.” The
parties were, however, unsuccessful in their attenpt to reach an
agreenent regarding the “fair market value” of the property. As a

consequence, each party hired an appraiser to value the prem ses.



Dol co’s appraiser determned that the property should be val ued
W thout regard to the | ease, and therefore valued the property at
$2.75 mllion. Petula’ s appraiser determined that the term*“fair
mar ket val ue” should include the value of the | ease, and therefore
apprai sed the property at $5.15 mllion. Because of the divergence
inthe appraiser’s valuations, a third apprai ser was sel ected. The
third appraiser, however, recused hinself before valuing the
property.

After the third appraiser withdrew, Petula refused to allow
anot her apprai ser to be appointed, and instead filed a declaratory
judgnent action in Texas state court. Dolco renpbved the case to
federal district court, and requested summary judgnent. The
questions before the court were whether Dolco caused the third
appraiser to withdraw, and whether the |ease should be considered
in determining the “fair market value” of the property. The
district court held that Dolco’'s actions wth regard to the
apprai ser did not constitute a breach of the | ease, and thus that
Dolco was entitled to specific performance of the |ease.! I n
addition, the district court ordered that another appraiser be
appoi nted, and that the factors in Paragraph 28 control |l ed whet her
the | ease shoul d be considered in determning the fair market val ue
of the property. Because the |ease was not |listed as a factor in
Par agraph 28, the court determned that the |ease should not be

included in the valuation. On June 18, 1998, a new appraiser

. Nei t her party appeal s this aspect of the district court’s
deci si on.



determ ned that the property was worth $3 mllion,? and thereafter
Dol co requested a cl osing date.

Prior to the proposed cl osing date, Dol co i nforned Petul a that
the |l ease required Petula to provide a warranty deed free of liens
or encunbrances at closing. Petula, however, argued that pursuant
to Paragraph 43(D) of the lease, it could tender the property
subject to its first lien nortgage of $3.8 mllion. Ther eupon
Dol co filed a summary judgnent notion argui ng that Petul a coul d not
encunber the property, and that Dol co should receive an equitable
accounting and attorneys’ fees. Petula filed a cross-notion for
summary j udgnment argui ng that Paragraph 43(D) all owed the property
to be encunbered by the lien, and that because of the non-recourse
provision in the lease, Dolco was not entitled to an equitable
accounting or attorneys’ fees.

The district court held that Petula s interpretation of
Par agraph 43(D) was incorrect, and that Petula could not transfer
the property subject to the l|lien because Petula did not have
positive equity in the property. Further, the district court
grant ed Dol co’ s request for attorneys’ fees because the court found
that Paragraph 38 of the |ease contenplated the assessnent of
attorneys’ fees. The court also granted Dolco’' s request for an
equi table accounting for the rents paid by Dolco from July 18,

1998, forward. Al t hough Dol co had requested an accounting from

2 Al t hough Petula conplied with the court’s orders to
proceed with appraisal of the property, it reserved the right to
appeal the |lower court’s determ nations.



Decenber 1, 1996, or one nonth after the original third appraiser
resigned, the court determned that July 18, 1998, was the
appropri ate date, because that was date on which the cl osing should
have occurred followi ng the June 18, 1998, appraisal.

Petul a appeal s three of the district court’s holdings: first,
that the | ease should not be considered in determining the “fair
mar ket val ue” of the property; second, that Petul a may not transfer
the property to Dolco subject to the existing first |ien nortgage;
and third, that Petula may be held |iable to Dolco for an equitable
accounting and attorneys’ fees. Dolco appeals the district court’s
decision to start the equitabl e accounting period on July 18, 1998,

rather than on Decenber 1, 1996, as Dol co had request ed.

Standard of Revi ew

This suit involves the interpretation of terns included inthe
| ease. Because the suit was brought under diversity jurisdiction,
the district <court applied Texas Ilaw regarding contract
interpretation. Under Texas |law, summary judgnent may be granted
if the terns of a contract are not anbi guous, such that they “can
be given a certain or definite |legal neaning or interpretation.”
Coker v. Coker, 650 S.W2d 391, 393 (Tex. 1983). 1In the present
case, the district court concluded, and the parties did not
di spute, that the provisions of the |ease are unanbi guous. The
district court then granted summary judgnent in favor of Dolco

regarding the interpretations of the phrase “fair nmarket val ue,”



t he provisions governing how the purchase price for the property

should be paid, and the provisions limting Petula s personal
liability wunder the |ease. W review the district court’s
concl usi ons de novo. See EEOC v. Boeing Services Int’l, 968 F.2d

549, 553 (5th Gir. 1992).

Di scussi on

Fair Market Val ue

Par agraph 28 of the | ease provides in relevant part:

In determning the “prevailing fair market rate” or “fair

mar ket value” for the purposes of a provision in the

| ease, such rate or value shall be the rate or value, as

the case may be, which Landl ord and Tenant shall nutually

agree upon, considering like premses in the Dallas

Texas area, of the sane quality and age of the buil ding

and al so considering the length of the renewal termthen

under consideration (as to fair market rate), and the

quality, utility and |l ocation of the space invol ved.

Texas courts have consistently defined “fair narket val ue”
broadly to nean the price a piece of property would receive on the
open market if the seller and buyer were not conpelled to enter
into the transaction. See State v. Wndham 837 S.W2d 73, 77
(Tex. 1992)(quoting State v. Carpenter, 126 Tex. 604, 89 S. W2ad
194, 202 (Tex. 1936))(fair market value is “‘the price which the
property would bring when it is offered for sale by one who
desires, but is not obligated to sell, and is bought by one who is
under no necessity of buying it’”). Consequently, when the term

“fair market value” is used in a contract governed by Texas law, it

may be presuned that the parties intended the termto be understood



according to this neaning, absent a clear indication to the
contrary. See RESTATEMENT ( SECOND) OF CONTRACTS § 202 (3)(a) (1981). As
such, we agree with the district court that the term“fair market
val ue” is not anbi guous.

| f Texas's definition of “fair market value” is applied, the
value of the |ease should be considered. For example, in TCC
Enters. v. Estate of Erny, 149 Ariz. 257, 717 P.2d 936 (Ariz. C
App. 1986), the Arizona Court of Appeals applied an identica
definition of “fair nmarket value”® in valuing a |eased property
sold by the lessor to the | essee pursuant to a purchase option
The court concl uded that, because a buyer on the open market woul d
purchase the property as a |eased-fee estate, the |ease would
af fect the value of the property, and therefore nust be consi dered
in the property’s valuation. See TCC, 149 Ariz. at 258, 717 P.2d
at 937. Here, on August 1, 1996, what Petula had to sell was an
estate subject to a lease.* In TCC, the effect of including the
value of the |lease was to decrease the fair market value of the

property; in this instance, because of the graduated rent schedul e,

3 The lease in that case used the term “current market
val ue,” and the court refers to, sinply, “market value.” See TCC,
149 Ariz. at 258, 717 P.2d at 937 (“Market value is determ ned by
hypot hesi zing a sale; it is that price a desirous but unobligated
purchaser would pay a desirous but unobligated seller after
consideration of all uses to which the property is adapted and for
which it is capable of being used.”).

4 Because Texas |aw defines “fair market value” wth
reference to an unobligated seller and an unobligated buyer, we
must di sregard the obligations placed on Petula and Dol co by the
purchase option contained in the | ease.



the effect of including the lease is to increase the fair market
val ue of the property. Nonetheless, fair market val ue nust refl ect
t he val ue of that which can be sold.

The district court decided, however, that, because Paragraph

28 “requires the parties and/ or appraisers to specifically consider

the . . . enunerated factors when determ ning the fair market val ue
for the property . . . the phrase ‘fair market val ue’ has a uni que
meani ng with respect tothe [|]ease.” Mem Opinion and Order (Feb.

23, 1998), at 15. We di sagree. Paragraph 28 does not contain
specific language indicating that it is an exclusive |list of the
factors to be relied upon in determ ning fair market val ue; rather,
the parties are to “consider” the factors listed. The |anguage of

Paragraph 28 does not conpel the parties to refrain from

considering other factors. Mor eover, Paragraph 28 states that
parties shoul d consider the value of “like prem ses” in determ ning
fair market val ue. Under the anal ysis above, “li ke prem ses” neans

a property subject to a |l ease; thus, the | ease should be incl uded.
Finally, the parties failed to include the lease in the |ist of
items that are explicitly excluded from the fair market value
cal cul ation, given that the itens “have been or wll be paid” by

Dol co.® Absent explicit |anguage indicating that the | ease should

5 In TCC, the lessor pointed to simlar |anguage in the
| ease that excluded the value of renodeling and i nprovenents from
the fair market value of the property. The |essor argued there
that, because the | ease allowed only these deductions, a deduction
for the lease could not be made in calculating the fair market
val ue. The court disagreed, explaining that the |anguage
“Iindicates an intent of the parties that the | essee not pay for
sonething already paid for. If TCCis required to pay Erny [for



or should not be included in determning fair market value, the
district court erred in deviating from the definite and fixed
meaning given to the term “fair market value” in Texas contract

| aw, which would include the value of the | ease.®

1. Transfer Subject to the First Lien Mrtgage
Par agraph 43(D) of the | ease provides in relevant part:
At [Petul a s] option, the purchase price shall be payabl e
either all in cash at closing or by [Dolco] accepting
title to the prem ses subject to any then existing first
i en nortgage i ndebt edness and payi ng t he bal ance of the
purchase price to [Petula] in cash.
The i ssue i s whet her Paragraph 43(D) allows Petula to require Dol co
to accept Petula' s first lien nortgage debt of $3.8 nmillion, even
if the debt anobunt exceeds fair market value (i.e., purchase
price). Gven our decision that the value of the |ease should be
included in the determnation of fair market value, and that the
appraiser who included the value of the |ease appraised the
property at $5.15 mllion, it appears unlikely that the fair market

val ue of the property will be less than the $3.8 mllion first lien

nort gage debt. Nonethel ess, we address the question in the event

the fee not subject to the lease], it would pay [extra] for
sonething it already owned, the |ease to the year 2002.” See TCC
at 149 Ariz. 258, 717 P.2d at 937. Here, application of the sane
principle has a different result because of the facts of the case.
| f the value of the |l ease is not included, Dol co would pay | ess for
what it owns than what it agreed to pay in the formof increased
rents during the |later years of the |ease.

6 | ndeed, appraisal industry standards indicate that the
effect of a | ease nust be considered. See APPRAI SAL STANDARDS BOARD,
UNI FORM STANDARDS OF PROFESSI ONAL APPRAI SAL PRACTICE, S. R 1-2(c) (1996).



that the fair market value is in fact determned to be | ess than

$3.8 mllion.

The district court held that, “the |anguage contained in
Paragraph 43(D) . . . is only available to [Petula] if there is a
[sic] positive equity in the building.” Mem Opinion and O der

(Mar. 31, 1999), at 8. The court noted that it was required to
enforce the contract as witten, and therefore it could not enl arge
the paynent provision to afford Petula an unlimted right to
transfer its nortgage debt. See Hubler v. Gshman, 700 S. W 2d 694,
699 (Tex. App. Corpus Christi 1985)(stating that a “court has no
power to decree specific performance in any nmanner except in
keeping with the ternms of the agreenent nade by the parties”).

We agree with the district court. Courts “nust enforce the
unanbi guous | anguage in a contract as witten, and the applicable
standard is ‘the objective intent’ evidenced by the | anguage used,
rather than the subjective intent of the parties.” Cardy Mg. Co.
v. Mirine Mdland Bus. Loans, 88 F.3d 347, 352 (5th Gr.
1996) (quoting Sun Ol Co. (Delaware) v. Madeley, 626 S.W2d 726,
731 (Tex. 1981)). The |language in Paragraph 43(D) is not
anbi guous; it allows Dolco to pay all in cash, or to accept
transfer of nortgage debt and pay the remainder of the purchase
price in cash. The | anguage chosen by the parties indicates that
they intended to all ow Petul a to transfer nortgage debt only if the
debt does not exceed the purchase price. Petula would interpret

Paragraph 34(D) to allow it an unfettered ability to transfer



nort gage debt; the |anguage of the provision does not, however,

support such a broad reading.

I11. Equitable Accounting and Attorneys’ Fees

The district court awarded Dol co an equitable accounting and
attorneys’ fees because of Petula's failure to close at the
purchase price of $3 mllion established by the June 18, 1998
appraisal. As a consequence of our decision above that the fair
mar ket value nust include the value of the |ease, the June 18,
1998, appraisal of the “then fair market value” for purposes of
Dol co’s exercise of its purchase option pursuant to Paragraph
43(A)(ii) was incorrect as a matter of law. Therefore, the July
18, 1998, “latest closing date” required by Paragraph 43(D), on
which the district court based its award of an equitable
accounting, was ineffective as a neans of placing Petula in
defaul t. Because Paragraph 18(K) of the |ease gives Dolco an

“exclusive renedy . . . for damages [i]n the event of any default
by [Petula],” |l|acking any default on the part of Petula, Dol co has
no right to damages. Further, Paragraph 38 of the |ease allows
Dolco to recover attorneys’ fees only if it is “the prevailing
party.” Dolco has failed to prevail onits claimthat fair market
val ue was correctly determ ned by not considering the value of the
| ease. Dol co has, however, prevailed on its claimthat Petul a was

not allowed under the lease to attenpt to transfer the property

subject to the first nortgage |lien, where the val ue of the nortgage



exceeded the equity in the property. Accordingly, we vacate the
district court’s award to Dol co of an equitable accounting and
attorneys’ fees, wthout prejudice to the district court’s ability
on remand to reinstate a portion of the award for attorneys’ fees
related solely to the cost of litigating the first |ien nortgage

i ssue.’

Concl usi on

The district court’s ruling that fair market val ue need not
include the value of the |l ease is REVERSED. The district court’s
ruling that Petula may not transfer the property subject to the
first lien nortgage unless the equity in the property exceeds the
val ue of the nortgage is AFFI RVED. The district court’s award to
Dol co of an equitable accounting and attorney’s fees is VACATED
W THOUT PREJUDI CE as to the attorneys’ fees. Dol co’'s cross-appeal
is DISM SSED AS MOOT. This case is REMANDED for judgnent

consistent with this opinion.

! Al t hough the fair market value including the | ease wll
likely exceed the $3.8 m|llion nortgage, we note that we di sagree
wth the district court that attorneys’ fees may exceed Petula’s
equity in the property. Paragraph 38 provides Dolco with a right
to seek attorneys’ fees; Paragraph 18(K) governs how such judgnents
against Petula may be satisfied, and states explicitly that,
“Notwi t hstandi ng any other provision hereof, [Petula] shall not
have any personal liability hereunder.” (Enphasis added.) Thus, to
the extent that an award of attorneys’ fees exceeds Petula’'s equity
inthe property, such anmount is disallowed by the plain | anguage of
Par agraph 18(K).



