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June 26, 2001

Bef ore KING Chief Judge, PARKER, Circuit Judge, and FURGESQN, "
District Judge.

KING Chief Judge:

Plaintiffs Harold Cox et al. filed suit agai nst Defendant
City of Dallas, Texas and Defendant Jeffrey A Saitas, Executive
Director of the Texas Natural Resource Conservation Conm ssion,
all eging violations of the Resource Conservati on and Recovery
Act, 42 U. S.C. §8 6901 et seq. The City appeals fromthe district
court’s judgnent granting Plaintiffs injunctive relief under
8§ 6972(a)(1)(B). Plaintiffs appeal fromthe district court’s
j udgnent denying injunctive relief against Saitas. For the

foll ow ng reasons, we AFFI RV

| . FACTUAL AND PROCEDURAL BACKGROUND
This case involves two consolidated citizen suits brought
pursuant to the Resource Conservation and Recovery Act (“RCRA"),
42 U.S.C. §8 6901 et seq., concerning two open garbage dunps in

Dal | as, Texas —an 85-acre |ot |ocated at 523 Deepwood Street

District Judge of the Western District of Texas, sitting
by desi gnati on.



(the “Deepwood dunp”)! and an adj acent 40-acre lot (the “South
Loop 12 dump”).?

Zoned for residential use, the Deepwood and South Loop 12
dunps have been used for sand and gravel mning and ill egal
dunpi ng for over twenty-five years. Substantial deposits of
uncovered solid waste, including household waste, tires,
denolition debris, insulation, asphalt shingles, abandoned
aut onobi l es, jugs and bottles | abeled “sulfuric acid” and “nitric
acid,” 55-gallon druns, and syringes, are on the properties.® The

dunps adjoin residential neighborhoods and a tributary to the

! The Deepwood dunp is al so known by the addresses 500
Deepwood Street and 300 South Jim M I | er Road.

2 This dunp is located directly north of the Deepwood
dunp.

3 “Solid waste” includes “any garbage, refuse, sludge
and other discarded material.” 42 U S C. 8 6903(27). From
the RCRA' s inception, Congress nmade clear that it intended the
term“solid waste” to be viewed with a w de |ens:

In addressing the problem the Commttee recognizes
that Solid Waste, the traditional termfor trash or
refuse, is inappropriate. The words solid waste are

| aden with fal se connotations. They are nore narrow in
meani ng than the Conmttee’ s concern. The words

di scarded materials nore accurately reflect the
Commttee's interest. . . . the termdi scarded
materials is used to identify collectively those

subst ances often referred to as industrial, municipal
or post-consuner waste; refuse, trash, garbage and
sludge. . . . It should be noted that discarded
materials are generated froma nultitude of sources in
every sector of the nation’s life.

H R Rep. No. 94-1491, Part |, at 2-3 (1976), reprinted in 1976
U S CCAN 6238, 6240.




Trinity River and are partially in the flood plain of the Trinity
River. Neither dunp has been upgraded or closed according to
sanitary landfill criteria. See 42 U S.C. § 6944(a). Residents
adj acent to the dunps report the appearance of snakes and rats in
their backyards since the beginning of the illegal dunping, and
the dunps are easily accessible to children in the nei ghborhood. *
Since at least 1976, the State of Texas and the Gty of Dall as,
Texas (the “City”) have been aware of open dunping on both sites.

A. Hstory of the Deepwood Dunp

I n August 1976, officials fromthe Texas Natural Resource
Conservation Comm ssion (the “TNRCC')® and the City's sanitation
departnent visited the Deepwood dunp and prepared a report that
called for continuing surveillance of the site. In 1983, the
City conducted soil and water tests at the Deepwood dunp in
response to conplaints fromnearby residents that illegal dunping

was taking place. The Cty’'s report and test results, which made

4 The Cty, in partial conpliance with the district
court’s injunction in this case, has now constructed a fence
around the sites. See infra note 15 and acconpanying prior text
(describing the district court’s injunction against the Gty).

5> Defendant Jeffrey A Saitas is the current Executive
Director of the TNRCC, the Texas agency charged with the
responsibility of overseeing environnental laws relating to
dunping. Both the nane of the relevant state agency and the
identity of the director have changed throughout the years. W

will refer to the director as “Saitas” and the agency as the
“TNRCC,” without attenpting to chronicle those changes, as they
are irrelevant to this appeal. W wll refer to Saitas, the

TNRCC, and the State of Texas as the “the State,” except where
necessary to nmake a distinction for clarity.
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clear that the Deepwood dunp was being used for the disposal of
solid waste, were sent to the State for analysis.

In 1987, the Gty filed suit in state court against the
owners of the Deepwood dunp for dunping solid waste wi thout a
state permt and joined the TNRCC as a necessary party. In
Decenber 1989, the state court entered a final judgnent,
requi ring the Deepwood dunp owners to submt and inplenent a plan
for closure of the site. An April 1991 inspection reveal ed that
t he Deepwood dunp had not been cl eaned up or closed, and the Cty
filed a contenpt notion. This notion was not heard by the state
court, and no further action was taken by the State or the City
to enforce the judgnent.

During this time, the Gty contracted with Billy Nabors and
Dal | as Denolition Excavating Co. (“Dallas Denolition”) to conduct
denolitions of Gty property. These City contractors disposed of
their debris at the Deepwood dunp. The City’'s contracts with
Dall as Denolition did not specify that waste materials generated
by Cty activities nust be properly disposed of in a |egal
landfill. The Cty was aware that Dallas Denolition dunped at
t he Deepwood dunp. However, even after the City' s attorneys had
| earned of Dallas Denolition’s illegal acts, the City continued
to use Dallas Denolition.

Al so, the Gty designed and inplenented a plan to reclaim
the area fromthe flood plain by depositing fill material in the
| ow spots. The plan’s objective was to collect nore tax revenue
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fromthe area by eventually rezoning it for industrial purposes.
In 1982, Terry Van Sickle began operating the Deepwood dunp with
| and use and fill permts issued by the City. Van Sickle overtly
stated his intention to dunp solid waste at the Deepwood dunp
when he submtted his application to the Cty: “Fill old pits
wth solid waste ‘neans all putrescible and non putrescible

di scarded materials or unwanted rock, dirt, netal, sand grave
wood etc. [sic].” The Cty subsequently issued a certificate-of-
occupancy permt based on this application. Wile this
certificate stated that the use was to be for the “mning of sand

and gravel,”® it did not specifically restrict the types of fil

material. Furthernore, the City' s Public Wrks Departnent |ater
granted Van Sickle “[p]erm ssion to fill the mned areas.” This
grant also did not restrict the types of fill material, although

Van Si ckle had made his intentions clear regarding the solid
waste fill he wished to enploy in the dunp. Inits own
docunents, the Gty admts that “control at the site[s] has been
| oose and in a few cases inproper material has been used for fil
[ and] sone approved fl ood plain areas have had | arge
anounts of deconposable material placed in them?”
At a Board of Adjustnment hearing, the Cty considered the

i npact of operations at the Deepwood dunp on the community.

6 W note that, in their docunments, City officials
consistently referred to Deepwood as a dunp, and not as a sand or
gravel mne, quarry, or pit.



Al t hough residents adjacent to the dunp provided information
about the illegal dunping and the hazards at the dunp and
requested that the Board put an end to the use of the dunp, the
Board did not act to termnate the dunping. Plaintiffs contend
that it was in the Gty s interest to continue the filling of the
| and because it would further the City' s plan of elevating the
area, thus reclaimng it fromthe flood plain (which wuld then
permt the Gty to rezone the land for industrial use, naking the
area nore financially profitable for the Gty). Until the
district court’s injunction, the Gty had never revoked the
certificate-of-occupancy permt for the Deepwood site.

Her man Net hery, the current owner of the Deepwood dunp,
operated an illegal open dunp at the Deepwood site from 1994
t hrough 1997. The State inspected the Deepwood dunp several
times from 1995 to 1997 and di scovered massive illegal dunping,
i ncludi ng asbestos, benzene, and nedical waste.’” The State al so
noted in its own reports that there was an i mm nent threat of the
di scharge of nmunicipal solid waste into Elam Creek, a tributary
of the Trinity River, because of the concentrated dunping. In
addition, the State observed that shingles and construction and

denolition debris at the dunp may cause contam nation of surface

" The Deepwood dunp had becone so |arge that other waste
handl ers, such as BFI and WAste Managenent, actually noticed a
decrease in the volune of solid waste they transported; after
inquiries, they discovered that the decrease stemmed fromthe
fact that waste was being illegally dunped at the Deepwood dunp.
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and ground water through the |eaching of contam nates fromthe
debris by rainwater. For several nonths during 1988 and during
1997, the Deepwood dunp caught fire and burned, and a significant
fire hazard still exists at the site.

Despite this history, in August 1994, the City granted
Net hery a permt allow ng mning use of the Deepwood dunp. The
City failed to followits own procedures of issuing permts: no
i nspection was conducted prior to the issuance of the permt, and
no test zone was established around the areas where illegal solid
wast e had been deposited.

In 1995, the Gty filed suit against Nethery in state court
all eging violations of the Texas Solid Waste Disposal Act (the
“TSWDA”), and the State intervened. The state court entered
j udgrment agai nst Nethery for $15,000,060. The judgnent does not
require that any of the inposed civil penalties be used for
cleaning up the dunp. |In addition to the state civil actions,
the State crimnally prosecuted Nethery and Hernman Lee G bbons,
an operator at the Deepwood dunp. Both were convicted of
violating Texas organized crine |laws relating to the financing of
the illegal dunp, and both were incarcerated in Texas on those
char ges.

The Gty inforned the State and the United States
Envi ronmental Protection Agency (“EPA’) that the Deepwood dunp

poses long-termfire and health hazards for the nei ghborhood and



requested funds to renediate the dunp. The State and the EPA

refused to provide funds to clean up the dunp.

B. H story of the South Loop 12 Dunp

In 1964, the Gty entered into an agreenent to use the South
Loop 12 site as a sanitary landfill. 1In 1972, the then-owner of
the site excluded the Gty from dunping because the Gty had not
conplied with the conditions in the agreenent (i.e., to cover the
refuse that it had dunped with at | east eighteen inches of
conpact soil). In addition, the Gty never canceled this
agreenent. In 1989, the City and the State sued the owners of
the South Loop 12 dunp in state court for violating the TSWA
The state court entered an Agreed Final Judgnent in 1990,
ordering the owners to clean up the dunp. An April 1991
i nspection found that no corrective action had been taken, but
the Gty and State did nothing to gain conpliance with the 1990
judgrment.® As was the case with the Deepwood dunp, there
currently exists a substantial danger of fires fromthe solid
waste present on the site, and the dunp is also easily accessible

to children.® The South Loop 12 site remmins an open dunp, and

8 A state inspector noted: “The solid waste which is
bei ng dunped is [on] the area on the east side along the alley
behind [the] honmes. This area of waste is getting larger.”

° But see supra note 4.




the State has not cleaned, and does not intend to clean up, the

site.

C. Procedural History of Current Litigation

In February 1997, Plaintiffs, honeowners in residential
areas adjoi ning these dunps, brought a citizens suit in federal
court against the owners of the Deepwood dunp, the Gty, and
Saitas for injunctive relief under the RCRA 42 U S. C
8 6972(a)(1). This suit was consolidated with Plaintiffs’ July
1998 citizens suit against the Gty and Saitas regarding the

South Loop 12 dunp. Plaintiffs alleged, inter alia, that the

Cty violated 42 U.S.C. 8 6972(a)(1)(B) by “contributing to”
illegal open dunping at both sites, that Saitas failed to
classify the dunps on the EPA's Open Dunp Inventory (“0DI"), and
that Saitas failed to conply with the correspondi ng RCRA

obligation of cleaning up the dunps.!!

10 pPlaintiffs sued Nethery and Van Sickl e.

1 Plaintiffs alleged that Saitas has the obligation to
classify all solid waste facilities in Texas either as open dunps
or sanitary landfills, to list the open dunps on the ODI, and to
take the steps necessary to close or upgrade the open dunps in
conpliance with federal sanitary landfill criteria. Plaintiffs’
argunents distill to the follow ng core conplaint: Saitas
del i berately chose not to classify, close, or upgrade the
illegal, unauthorized solid waste facilities in Texas (i.e., the
Deepwood and South Loop 12 dunps) according to RCRA requirenents.
Plaintiffs asserted various other clains against Saitas that are
not raised on appeal.
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On Cctober 5, 1998, the district court certified an
injunctive relief class of honmeowners near or adjacent to the
Deepwood dunp. As to the South Loop 12 dunp, Plaintiffs are al
i ndividually named. On Decenber 17, 1998, the district court
bi furcated the injunctive relief and damages'? portions of the
suits. The court then held a bench trial regarding the
injunctive relief clains on July 14, 1999. The Final Judgnent,
entered on August 27, 1999,1 granted Plaintiffs injunctive relief
against the Gty on both dunps, finding that the Cty had
“contributed to” illegal open dunping, but denied injunctive
relief against Saitas. The district court’s injunction required

the Cty, inter alia, to (1) erect a fence around both sites, (2)

monitor the sites for nethane gas and fire hazards, (3) prevent
future open dunping, (4) renove all solid waste fromthe sites
W t hout harm ng adj oi ning properties, and (5) restore the sites

t o non- hazardous conditions. See Meghriqg v. KFC Western, Inc.,

516 U. S. 479, 484 (1996) (stating that “a private citizen suing

under 8§ 6972(a)(1)(B) could seek a mandatory injunction, i.e.,

12 These damages clainms (which do not arise under the RCRA)
alleged (1) race discrimnation against the Gty as to both the
Deepwood and South Loop 12 dunps, and (2) common | aw nui sance
agai nst Nethery as to the Deepwood dunp.

13 On August 4, 1999, the district court had filed a
detailed Court’s Findings of Fact and Concl usi ons of Law.

4 Plaintiffs also prevail ed agai nst Nethery and Van
Sickle. Nethery filed a notice of appeal with this court, but
failed to pay the requisite fee, thus waiving his appeal.
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one that orders a responsible party to ‘take action’ by attending
to the cl eanup and proper disposal of toxic waste, or a

prohi bitory injunction, i.e., one that ‘restrains’ a responsible
party fromfurther violating [the] RCRA’).

The Cty tinely appealed, claimng that the district court
erred in holding that the Gty “contributed to” dunping at the
sites.™ Plaintiffs also tinely appeal ed, arguing that the
district court erred in holding that Saitas could not be held

liable for violating the RCRA

1. STANDARD COF REVI EW
“We review the district court’s findings of fact for clear
error and | egal issues de novo. However, we may affirmfor
reasons other than those relied upon by the district court.”

Joslyn Mg. Co. v. Koppers Co., Inc., 40 F.3d 750, 753 (5th G

1994) (citations omtted). A district court’s ruling is not
clearly erroneous unless we are left with the definite and firm

conviction that a m stake has been nuade. See United States V.

Bentley-Smth, 2 F.3d 1368, 1377 (5th Gr. 1993). |In addition,

“IWje review the district court’s grant of a permanent injunction

for abuse of discretion.” Hopwood v. Texas, 236 F.3d 256, 276

(5th Gir. 2000).

15 After the Final Judgnent, the City noved for, and was
granted, a partial stay of the injunction pending this appeal.

12



[11. THE G TY S APPEAL

In the district court, Plaintiffs asserted the foll ow ng
four clainms against the Gty: (1) “contributing to” liability
under 42 U. S.C. 8 6972(a)(1)(B) at the Deepwood dunp, (2)
“contributing to” liability under 8 6972(a)(1)(B) at the South
Loop 12 dunp, (3) liability under 8§ 6945(a) at the Deepwood dunp,
and (4) liability under 8§ 6945(a) at the South Loop 12 dunp. The
district court found the Cty liable under 8 6972(a)(1)(B) for
both the Deepwood and South Loop 12 dunps, but found that
Plaintiffs had not nmet their burden as to their 8§ 6945(a) cl ai ns.
Plaintiffs are not appealing the district court’s decision on the
8§ 6945(a) clains, but the Cty is appealing the liability
findi ngs under § 6972(a)(1)(B).

In order to supply a better understandi ng of the RCRA we
provide at the outset a brief description of nuisance at comon
law. We then lay out the statutory framework of “contributing

to” liability under 8§ 6972(a)(1)(B). Finally, we assess whether
the district court’s ruling that the Gty fell within the
statutory reach of 8 6972(a)(1)(B) was in error.

A. Nui sance at Commbn Law

Nui sance principles formthe core doctrinal foundation for
nmodern envi ronnmental statutes, including the RCRA. The nui sance
action originated in the twelfth century. See RESTATEMENT ( SECOND)

OF Torts § 821D cnt. a (1979). Courts first recognized “private”
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nui sances, see id., and by the sixteenth century, began to
recogni ze “public” nuisances, see id. 8§ 821Ccnt. a. “A private
nui sance is a nontrespassory invasion of another’s interest in
the private use and enjoynent of land.” |1d. § 821D. A public
nui sance, on the other hand, involves an unreasonabl e
interference with a right common to the general public. See id.

8§ 821B. In determ ning whether conduct anmounts to a public

nui sance, courts consider, inter alia, whether the conduct

involves a significant interference with public health, safety,
peace, confort, or convenience. See id. Private and public
nui sances are not set apart in rigid, nmutually exclusive
categories. On the contrary, “[w hen the nuisance, in addition
to interfering with the public right, also interferes with the
use and enjoynent of the plaintiff’s land, it is a private

nui sance as well as a public one.” [d. § 821Ccnt. e. See also

€.q., Orark Poultry Prods., Inc. v. Garman, 472 S.W2d 714, 715

(Ark. 1971) (stating that |andowners’ suit against a factory that
polluted air and water could be both a public and private
nui sance).

These interests (i.e., in a public right and in the use and
enjoynent of one’s |and) “may be invaded by any one of the types
of conduct that serve in general as bases for all tort
l[iability.” RESTATEMENT ( SECOND) OF TORTS § 822 cnt. a. The
Rest at enment explains that one is subject to liability for a
private nuisance (1) if one’s conduct is the | egal cause of an
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i nvasion of another’s interest and (2) if the invasion is either
(a) “intentional and unreasonable” or (b) “unintentional and

ot herwi se actionable under the rules controlling liability for
negli gent or reckless conduct, or for abnornmally dangerous
conditions or activities.” 1d. 8 822. The rules of strict
liability, i.e., liability inposed without regard to the
defendant’s negligence or intent to harm?® are frequently applied
to abnormally dangerous activities, see RESTATEMENT ( SECOND) OF TORTS
8§ 519 (1977), although they are inposed in other nuisance

situations as well .Y

6 “lt is probable that the § 829A strict-liability idea
[see infra note 17] is generally consistent wwth the strict-
[iability concept set forth in [8 20].” RESTATEMENT ( TH RD) OF
TORTS. LIABILITY FOR PHYSI CAL HARM (BAsIiCc PRINCIPLES) 8§ 20 cnt. ¢
(Tentative Draft No. 1, Mar. 28, 2001) (tentatively approved at
the Anerican Law Institute Annual Meeting, May 14-17, 2001).
Strict liability is essentially defined as “liability inposed
W thout regard to the defendant’s negligence or intent to harm
. [S]trict liability signifies liability without fault, or at
| east without any proof of fault.” RESTATEMENT ( TH RD) OF TORTS
L1 ABI LI TY FOR PHysI cAL HARM (BAsic PRINCIPLES) ch. 4 scope note; see
al so PROSSER AND KEETON ON THE LAWOF TorTs 8§ 75, at 534 (W Page
Keeton et al. eds., 5th ed. 1984) (stating that strict liability
“means liability that is inposed on an actor apart fromeither
(1) anintent to interfere with a legally protected interest
W thout a legal justification for doing so, or (2) a breach of a
duty to exercise reasonable care”). However, it is inportant “to
observe that there is no single theory for strict liability in
tort.” RESTATEMENT ( THIRD) OF TORTS: LIABILITY FOR PHyYsI cAL HAaRM ( BAsi C
PRINCIPLES) ch. 4 scope note. But, “at a mnimm strict-
liability doctrines do require that the defendant’s conduct or
activity be a cause of the plaintiff’s injury.” Id. (enphasis
added) .

7 “While 8 829A], which further defines the term
“unreasonabl e’ used in the general rule of 8§ 822,] is explained
in the | anguage of unreasonabl eness, that section in essence
rests on an idea of strict liability: that it is appropriate for
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The private nuisance liability framework of Restatenent
8§ 822 is also generally applicable in public nuisance situations.
See RESTATEMENT ( SECOND) OF TORTS 8§ 822 cnt. a. However, public
nui sance law tends to inpose liability nore often on the basis of

strict liability. See, e.q., New York v. Shore Realty Corp., 759

F.2d 1032, 1051 (2d G r. 1985) (applying New York | aw and stating
that liability for public nuisance exists “irrespective of

negligence or fault”); Concerned Citizens of Bridesburg v. Gty

of Phila., 643 F. Supp. 713, 726 (E.D. Pa. 1986) (“At common | aw,
neither individuals nor nmunicipalities have the right to nmaintain
for any period of tinme activities that constitute a public

nui sance, irrespective of lack of fault or due care.”); Wod v.
Picillo, 443 A 2d 1244, 1248 (R 1. 1982) (stating, in a case in
which nultiple private plaintiffs sued under public and private
nui sance alleging that the defendants’ chem cal dunp site was
polluting the soil, that “generally this court has not required
plaintiffs to establish negligence in nuisance actions”); id. at
1247 (stating that “liability in nuisance is predicated upon
unreasonabl e injury, rather than upon unreasonabl e conduct”);

Branch v. W Petroleum Inc., 657 P.2d 267, 274 (Utah 1982)

(“Unlike nost torts, [nuisance |law] is not concerned with the

nature of the conduct causing the damage, but with the nature and

the defendant to conpensate the plaintiff even though the

def endant has in general behaved in a reasonable way.”
RESTATEMENT ( THIRD) OF TORTS: LIABILITY FOR PHYSI cAL HARM ( BASI C PRI NCI PLES)
§ 20 cnt. c.
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relative inportance of the interests interfered with or
i nvaded. ") .18

Two basic renedies are avail able in nuisance actions —
damages and i njunctions. See RESTATEMENT ( SECOND) OF TORTS 8§ 821B
cnt. i; id. 8 821C (stating that to maintain a danmage action for
a public nuisance, the plaintiff nust have suffered damage
different in kind fromthat suffered by the general public and

that to maintain an injunctive action for a public nuisance, the

8 However, sonme courts have applied a nore fault-based
schene to public nuisance actions brought by private plaintiffs
(as opposed to actions brought by the sovereign). See, e.q.,
Quinnett v. Newran, 568 A 2d 786, 789 (Conn. 1990). This
distinction (between private and public plaintiffs) stens from
the origin of public nuisances, in which such nui sances were
treated as crines at conmmon | aw (which, of course, were within
the purview of the state’s police power). See RESTATEMENT ( SECOND)
OF TORTsS at 8§ 822 cnt. a; PROSSER AND KEETON ON Torts 8 90. Al t hough
public nui sances are no longer treated only as crines, they
continue to be considered intrusions on the public welfare. See
RESTATEMENT ( SECOND) OF ToRTS 8 821B cnt. b. As such, the degree to
whi ch the defendant is at fault is less inportant than the
state’s interest. See Starr v. Commir of Envtl. Prot., 627 A 2d
1296, 1315 (Conn. 1993) (“Because a public nuisance inplicates
the rights of the public and the exercise of the state’s police
power, the legislature could legitimtely determ ne that the
plaintiff’s lack of culpability for the existence of the
contam nated condition is outweighed by the state’s interest in
protecting public resources.”). This rationale for inposing
liability without regard to fault does not translate conpletely
when the plaintiff is a private citizen.

However, the above potential basis for differentiation
between private and public plaintiffs in public nuisance | aw does
not retain full force when private plaintiffs sue in the context
of statutory citizen suit provisions (which permt private
parties to act essentially in place of the governnental entity

when it is unable or unwilling to take action). These citizen
suit provisions are conmon in environnental statutes, such as the
RCRA. See, e.qg., 42 U S.C. §8 6972(a)(1l) (RCRA citizen suit

provisions); 33 U S.C 8§ 1365(a)(1) (O ean Water Act citizen suit
provi si on).
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plaintiff nust have a right to recover damages or the authority
to represent a political subdivision in the matter or standing to
sue in acitizen's action); id. 8 821F (revealing that a private
or public nuisance action for damages may be mai ntai ned only by

t hose who have suffered “significant harnt); id. 8 822 cnt. d
(providing that an “injunction nmay be obtained in a proper case
agai nst a threatened private nui sance, but an action cannot be
mai nt ai ned at | aw unl ess harm has al ready been suffered” and
referencing 8§ 821C for a simlar distinction in the real m of

public nuisances); see also Developnents in the Law —

Injunctions, 78 Harv. L. ReEv. 994, 1001 (1965) (explaining that

i njunctions are usually granted when damages are inadequate, such
as with ongoi ng nui sances in which nunerous suits or future
damage awards woul d be required).

The theory of nuisance lends itself naturally to conbating

the harns created by environnental problens. See Geo-Tech

Recl amation Indus., Inc. v. Hanrick, 886 F.2d 662, 665 (4th Cr.

1989) (stating that “the operation of a landfill . . . was
recogni zed as a nui sance even by the early common law’). One
coment at or succinctly described environnental jurisprudence,
stating: “The deepest doctrinal roots of nodern environnental
law are found in principles of nuisance. . . . Nuisance actions
have invol ved pollution of all physical nedia —air, water, |and
—by a wde variety of neans. . . . Nuisance actions have
chal l enged virtually every major industrial and nunicipal
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activity which is today the subject of conprehensive
environnental regulation . . . . Nuisance theory and case law is
the comon | aw backbone of nodern environnental and energy |aw.”
WLLIAM H. RODGERS, JR., HANDBOOK ON ENvI RONMENTAL LAw § 2.1, at 100
(1977) .

Specifically, as regards the RCRA, Congress indicated that
the statute enbodi ed conmon | aw concepts of nuisance. See S. REP.

No. 96-172, at 5 (1979), reprinted in 1980 U S.C. C. A N 5019,

5023 (“[The RCRA] is essentially a codification of comon | aw
public nuisance renedies. . . . [and], therefore, incorporates
the legal theories used for centuries to assess liability for
creating a public nuisance (including [the theories of]
intentional tort, negligency, and strict liability) and to
determ ne appropriate renedies . . . . However, . . . . [s]one
ternms and concepts . . . are neant to be nore liberal than their

comon | aw counterparts.”); cf. Solid Waste Agency v. U S. Arny

Corps of Eng’rs., 101 F. 3d 503, 505 (7th Gr. 1996) (noting that

the interests protected by the Cean Water Act “overlap to a
great extent the interests that nuisance |law protects”). See

generally infra Part [11.B. 2.

Havi ng provided a brief summary of the common | aw negli gence
principles that underlie the RCRA, we next proceed to lay out the
regul atory framework of the RCRA as it applies to the facts of
this case.

B. Section 6972(a)(1)(B)
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Section 6972(a)(1)(B) of the RCRA provides in relevant part:

[ Al ny person may comrence a civil action on his own
behal f —agai nst any person, including the United
States and any ot her governnental instrunentality or
agency, to the extent permtted by the el eventh
anendnent to the Constitution, and including any past
or present generator, past or present transporter, or
past or present owner or operator of a treatnent,
storage, or disposal facility, who has contributed or
who is contributing to the past or present handling,
storage, treatnent, transportation, or disposal of any
solid or hazardous waste which may present an imm nent
and substantial endangernent to health or the

envi ronment .

42 U.S.C. § 6972(a)(1)(B) (enphasis added).

Parsing the | anguage of 8 6972(a)(1)(B), we find it contains
essentially three elenents. To prevail on a “contributing to”
claim a plaintiff is required under §8 6972(a)(1)(B) to
denonstrate: (1) that the defendant is a person, including, but
not limted to, one who was or is a generator or transporter of
solid or hazardous waste or one who was or is an owner or
operator of a solid or hazardous waste treatnent, storage, or
di sposal facility; (2) that the defendant has contributed to or
is contributing to the handling, storage, treatnent,

transportation, or disposal of solid or hazardous waste!®; and (3)

19 As an aside, with reference to the discussion of
nui sance at common | aw supra in Part Il11.A we note that nuisance
liability at common | aw has been based on actions which
“contribute” to the creation of a nuisance. See, e.qg., King v.
Col unbi an Carbon Co., 152 F.2d 636, 641 (5th Cr. 1945) (stating,
in a case under Texas law, that: “Qur conclusion is that
nui sances may exi st w thout negligence and in such situations it,
of course, is not requisite that negligence be alleged, but in
all cases where negligence has created, or contributed to the
creation of, the nuisance such negligence should be alleged.”
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that the solid or hazardous waste may present an inm nent and
substanti al endangernent to health or the environnent. See,

e.qg., United States v. Aceto Agric. Chens. Corp., 872 F.2d 1373,

1382 n.9 (8th Cr. 1989); Zands v. Nelson (“Zands 11"), 797 F

Supp. 805, 809 (S.D. Cal. 1992).

We turn now to the district court’s finding that the Cty
falls within the statutory reach of 8 6972(a)(1)(B) for both the
Deepwood and South Loop 12 dunps.

1. Any Person

First, the RCRA states that “any person” may be held |iabl e,

“includi ng” past or present generators, transporters, owners, Or

operators. See 42 U S.C. § 6972(a)(1)(B); H R Rer. No. 98-198,

Part |, at 48 (1983), reprinted in 1984 U S.C. C. A N 5576, 5607
(stating that “anyone who has contributed or is contributing to

the creation, existence, or mai ntenance of an i mm nent and

(enphasi s added)); New Jersey v. G oucester Envtl. Mint. Servs.
Inc., 821 F. Supp. 999, 1012, 1012-13 (D.N. J. 1993) (stating, in
a case under New Jersey law, that “one who creates or contributes

to the creation of the nuisance is generally |iable for that

nui sance” and that “[i]t is enough for a nuisance claimto stand
that the municipalities allegedly contributed to the creation of
a situation which, it is alleged, unreasonably interfered with a
ri ght common to the general public” (enphasis added)); Attorney
Gen. v. Baldwin, 279 N E 2d 710, 717 n.3 (Mass. 1972) (stating
that “[i]t is not necessary to show that the person charged
commtted the particular act that created the nuisance; it is
sufficient if he contributed thereto” (enphasis added); WIson v.
Key Tronic Corp., 701 P.2d 518, 525 (Wash. Ct. App. 1985)
(finding the following jury instruction proper under WAshi ngton
aw. “One who creates and/or contributes to the creation of a
nui sance is liable to any person whose property is injuriously
af fected or whose personal enjoynent is | essened by the

nui sance.” (enphasis added)).
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substanti al endangernent is subject to [the RCRA]” and that “such

persons include, but are not limted to, past and present

generators . . . , past and present owners and operators . . . ,
and past and present transporters” (enphasis added)); Zands 11

797 F. Supp. at 809 (stating that “the word ‘including does not

limt the definition of the word ‘person’”); cf. Cobell v.

Norton, 240 F.3d 1081, 1100 (D.C. Gr. 2001) (“It is hornbook | aw
that the use of the word including indicates that the specified
list . . . that follows is illustrative, not exclusive.”
(alteration in original) (internal quotations omtted) (quoting

in parenthetical Puerto Rico Maritine Shipping Auth. v. 1CC 645

F.2d 1102, 1112 n.26 (D.C. Cir.1981)); United States v. Grassie,

237 F.3d 1199, 1215 (10th Cr. 2001) (regarding “the statutory
use of the word ‘including’ . . . as the preface for a
representative or illustrative exanple, and not as a term of
restriction or exclusion for anything not expressly specified”);

United States v. Canada, 110 F.3d 260, 263 (5th Cr. 1997)

(stating that the term “includes” indicates a non-exhaustive
list).
In addition, it is undisputed® that the City has been and is

a generator of solid waste.?® Muinicipal activities, such as basic

20 |n fact, no party raises this issue, proceeding on the
inplicit assunption that the Gty is a generator of solid waste.

2L W note that 8§ 6972(a)(1)(B) also specifically applies
to past contributors, as the phrase “past and present” nodifies
generators, transporters, owners, and operators. See 42 U S C
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office operations in city buildings, denolition, and

construction, generate waste. See Meghrig, 516 U. S. at 483

(stating that the “RCRA is a conprehensive environnment al

statute”); C & A Carbone, Inc. v. Town of O arkstown, 511 U. S.

383, 408 (1994) (O Connor, J., concurring in judgnent) (stating
that the “RCRA is a sweeping statute intended to regulate solid
waste fromcradle to grave”); 1 JAMES T. O REILLY ET AL., RCRA AND
SUPERFUND: A PRACTICE GUDE WTH FORMS § 2. 08, at 2-25 (2d ed. 2000)
(“The ‘cradle to grave’ intent of the RCRAlawis illustrated by
the law s inclusion of generators, transporters, and di sposers

wthin the broad reach of the statute.”); see also Zands v.

Nel son, 779 F. Supp. 1254, 1257 (S.D. Cal. 1991) (“Zands 1")
(stating that the term “generators” indicates that the “RCRA
applies to individuals who do no nore than create solid waste”).
Specifically, on this record, the City generated solid waste
through its denolition activities.
2. Has Contributed to or Is Contributing to

Second, the district court did not err as a matter of law in
interpreting the “contributing to” prong of 8 6972(a)(1)(B). In
addition, its finding that the City satisfied the requirenents of

the provision was not clear error. |In so concluding, we first

8§ 6972(a)(1)(B); cf. HR Cow. Rep. No. 98-1133, at 119 (1984),
reprinted in 1984 U . S.C. C. A N 5649, 5690 (stating that “persons
who have contributed in the past or are presently contributing to
t he endangernment [of health or the environnent], including but
not limted to generators,” have al ways been |iable under 8§ 6973,
see infra note 22).
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lay out the basic framework that will guide our analysis and then
exam ne the evidence relating to each dunp.
a. Construction of the Term “Contri bute”
The RCRA does not define the term“contribute” or any
variation thereof. “This silence conpels us to ‘start wth the
assunption that the |legislative purpose is expressed by the

ordi nary neaning of the words used.’” Russello v. United States,

464 U. S. 16, 21 (1983) (quoting Richards v. United States, 369

US 1, 9 (1962)); see also Geen Tree Fin. Corp. v. Randol ph,

121 S. . 513, 519 (2000) (stating that “[b]ecause the [statute]
does not define [a tern] or otherw se suggest that the ordinary

meani ng of [the tern] should not apply, [the Suprenme Court

accords] the termits well-established neaning”); Asgrow Seed Co.

V. Wnterboer, 513 U. S. 179, 187 (1995); cf. Hallstromv.

Tillanbok County, 493 U. S. 20, 31 (1989) (adopting plain | anguage

meani ng for the RCRA notice requirenent in 8 6972(b)).

Webster’'s Dictionary defines “contribute” as to “have a

share in any act or effect.” WBSTER S TH RD NEW | NTERNATI ONAL
DictioNarY 496 (unabridged) (1963); see al so OxFORD ENGLI SH Di CTI ONARY
849 (2d ed. 1989) (“to have a part or share in producing [an
effect]”); THE AVERI CAN HERI TAGE DI CTI ONARY OF THE ENGLI SH LANGUAGE 410 (3d

ed. 1992) (“to help bring about a result”).??

22 That the definition indicates a “non-narrow
construction of “contribute” is also supported by the rel evant
| egislative history. See S. Rer. No. 96-172, at 5 (1979),
reprinted in 1980 U S.C.C. A N 5019, 5023; H R Cow PRNT No. 96-
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Qur sister circuits have drawn upon the plain neaning of the
word “contribute” and on the legislative history as well to
interpret the “contributing to” phrase under the anal ogous 8§ 6973

provision.?® See, e.q., Aceto, 872 F.2d at 1383 (“The rel evant

| egislative history supports a broad, rather than a narrow,

construction of the phrase ‘contributed to.””); United States v.

Waste Indus., Inc., 734 F.2d 159, 167 (4th Gr. 1984)

(“Congress’s intent, then, was to establish a standard of
liability by incorporating and expandi ng upon the comon |[aw. ”).

The Court of Appeals for the Fourth Grcuit aptly summari zed

| FC 31, at 31 (1979).

We note that this legislative history pertains to an
anal ogous provision, 8 6973, which details the requirenents that
must be nmet in order for the EPA (on behalf of the United States)
to bring suit. It contains |anguage identical to the citizen
suit provision of 8§ 6972(a)(1)(B). W apply the “normal rule of
statutory construction that identical words used in different
parts of the sane act are intended to have the sane neaning.”
Commi ssioner v. Lundy, 516 U S. 235, 250 (1996) (internal
gquotations and citations omtted); cf. 2A N SINGER, SUTHERLAND ON
STATUTORY CONSTRUCTION 8 46. 07, at 202-04 (6th ed. 2000) (“Were one
section of a statute contains a particular provision, om ssion of
the sanme provision froma simlar section is significant to show
different legislative intent for the two section [sic].”).

In addition to this well-established rule of statutory
construction, which is based on |ikely congressional intent, our
conclusion that § 6972(a)(1)(B) and 8 6973 are to be simlarly
interpreted is al so supported by the evidence we have of
congressional intent regarding the RCRA. See H R Rep. No 98-
198, Part |, at 53 (1983), reprinted in 1984 U S.C. C. A N 5576,
5612 (stating that private parties may sue under the citizen suit
provision [of 8§ 6972(a)(1)(B)] “pursuant to the standards of
liability established under [§ 6973]").

23 See supra note 22.
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congressional intent regarding interpretations of phrases such as
“contributing to”:

[ Congress has mandated] that the fornmer conmon | aw of
nui sance, as applied to situations in which a risk of
harm from solid or hazardous wastes exists, shal

i ncl ude new terns and concepts which shall be devel oped
in aliberal, not a restrictive, manner. This ensures
t hat probl ens that Congress could not have antici pated
when passing the [RCRA] will be dealt with in a way
mnimzing the risk of harmto the environnent and the
public.

Waste Indus., 734 F.2d at 167. (citations omtted).? Therefore,

we follow our sister circuits’ lead and interpret “contribute” to

mean “have a part or share in producing an effect.”

b. The Required Level of Fault
As to the fault standard under which such “contributions”
are held actionable, we note that the one circuit that has
addressed this specific issue has held that the RCRA inposes

strict liability, i.e., liability inposed wthout regard to the

24 The congressional statenents are in accord with the
overriding objective of the RCRA: “The [RCRA] is a nmultifaceted
approach toward sol ving the problens associated with the 3-4
billion tons of discarded materials generated each year, and the
problens resulting fromthe anticipated 8% annual increase in the
vol une of such waste.” H R Rep. No 94-1491, Part |, at 2
(1976), reprinted in 1976 U S.C.C. A N 6238, 6239. *“Congress
believed that by giving citizens thenselves the power to enforce
[ RCRA] provisions by suing violators directly, they could speed
conpliance with environnental |aws, as well as put pressure upon
a governnent that was unable or unwlling to enforce such | ans
itself.” Geenpeace, Inc. v. Waste Techs. Indus., 9 F.3d 1174,
1179 n.2 (6th CGr. 1993) (citing HR Rep. No. 98-198, Part |, at
53 (1983), reprinted in 1984 U S.C.C A N 5576, 5612); cf. Waste
I ndus. 734 F.2d at 165 (stating that Congress expressly intended
the RCRA to “cl ose | oopholes in environnental protection”).
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defendant’s negligence or intent to harm Cf. United States v.

Nort heastern Pharm & Chem Co., 810 F.2d 726, 741 (8th Gr.

1986) (stating, in a case arising under 8 6973 (see supra note
22), that Congress intended to inpose liability “w thout fault or
negl i gence” and specifically on past non-negligent off-site
generators and transporters); Aceto, 872 F.2d at 1377 (citing

Nort heastern and stating that 8 6973 “has been interpreted to

i npose strict liability”).? Some other courts have al so cone to

2 The City argues at one point that Aceto is inapposite
because it deals primarily with the Conprehensive Environnental
Response, Conpensation, and Liability Act (“CERCLA’), 42 U. S . C
8§ 9607, than the RCRA. As to this rationale, we do not agree.
Acet o considers both CERCLA and RCRA clains, clearly delineating
bet ween the two di scussions. See 872 F.2d at 1376, 1378, 1382.

The City also asserts that the RCRA “is not directed to
i ssues regarding liability for hazardous waste as [is CERCLA],”
apparently to distinguish CERCLA cases. First, we note that the
di stinction between the RCRA and CERCLA is not that the fornmer
deals with solid waste and the latter with hazardous waste.

Rat her, both statutes deal with both types of waste; the
variation arises fromthe fact that the RCRA concerns existing
dunps and the CERCLA deals with abandoned dunps. See O REILLY ET
AL., RCRA AND SUPERFUND 8 2. 02, at 2-3 (stating that “CERCLA applies
t o abandoned sites, and RCRA deals with today’ s generators”).

We also do not find the City's inplied argunent (i.e.,
that solid and hazardous waste be treated differently) to be
persuasive. There is no such indication in 8 6972(a)(1)(B). To
the contrary, the terns “solid or hazardous waste” in
8 6972(a)(1)(B) indicate that both are to be treated simlarly.
| f Congress had wished to treat solid waste differently under
this provision, it could have done so, as it has done in other
provisions. See, e.qg., 42 U S C 8§ 6922 (dealing only with
“standards applicable to generators of hazardous waste”); 8§ 6937
(describing an “inventory of Federal agency hazardous waste
facilities”). W also note that the State di scovered at |east
one drum at the Deepwood dunp that appeared to contain hazardous
wast e.
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the sanme conclusion. See, e.qg., Zands |l, 797 F. Supp. at 809-10.

We have no reason to consider here whether strict liability
may be a basis for liability under the RCRA 2®  The district
court did not hold the Cty strictly liable for the waste that it
generated and that was deposited in the Deepwood and South Loop
12 dunps. |In the case of the South Loop 12 dunp, the City did
not dispute that it used the site as a municipal dunp. |In the
case of the Deepwood dunp, the district court found, and we
agree, that there is a conpelling case on the record that the
City's actions were negligent, i.e., that the City failed to
exercise due care in selecting or instructing the entity actually

conducting the disposal of the City' s waste.?

26 That Congress intended for the RCRA to be a strict
liability statute finds sonme support in the legislative history.
See, e.g., HR Cowv. REr. No. 98-1133, at 119 (1984), reprinted
in 1984 U S.C. C. A N 5649, 5690 (“Therefore, [the RCRA] has
al ways reached those persons who have contributed in the past or
are presently contributing to the endangernent, including but not
limted to generators, regardless of fault or negligence.

Thus for exanple, non-negligent generators whose wastes are
no | onger being deposited or dunped at a particular site may be
ordered to abate the hazard to health or the environnment posed by
the | eaking of the wastes they once generated and whi ch have been
deposited on the site.”); HR Cow PRNT No. 96-1FC 31, at 31
(1979) (“For exanple, a conpany that generates hazardous waste
woul d be soneone ‘contributing to® an endangernent . . . even
wher e soneone el se deposited the waste in an inproper disposal
site (simlar to strict liability under common law).”); H R REP.
No. 98-198, Part |, at 48 (1983), reprinted in 1984 U S.C C A N.
5576, 5607 (“[The RCRA] has always provided the authority to
requi re the abatenent of present conditions of endanger nent
resulting from past disposal practices, whether intentional or
uni ntentional.”).

2l There are also indications in the legislative history
that Congress intended to create liability under a negligence
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c. The Evi dence Regardi ng the Deepwood
and South Loop 12 Dunps

We now exam ne the evidence regardi ng each dunp and concl ude
that the district court did not commt clear error in finding
that the evidence established § 6972(a)(1)(B) “contributing to”
liability for the Cty.

i . Deepwood Dunp

The RCRA creates, at the very least, a duty on the part of
generators not to dispose of their waste in such a manner that it
may present an inm nent and substantial endangernment to health or
the environnent. Negligent oversight of disposal is actionable
under the RCRA. 22 See supra note 27 and acconpanying text. As
described supra in Part |.A the Gty contracted with Billy
Nabors and Dallas Denolition to conduct denolitions of Gty

property. These Gty contractors dunped | oads of debris at the

framework. See, e.qg., S. REr. No. 96-172, at 5 (1979), reprinted
in 1980 U S.C C. A N 5019, 5023 (“For exanple, a conpany that
gener at ed hazardous waste m ght be soneone contributing to an

endangernent . . . even where soneone el se deposited the waste in
an i nproper disposal site (simlar to strict liability under
comon | aw), where the generator had know edge of the illicit

di sposal or failed to exercise due care in selecting or
instructing the entity actually conducting the disposal.”
(enphasi s added)).

28 The City appears to argue that holding it liable for the
actions of its contractors in disposing of city waste is akin to
strict liability. This assertion is wholly without nerit. As we
have noted and will explain, this neets a negligence standard,
and we are not addressing here whether strict liability is
appropriate under the RCRA
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Deepwood dunp. The Cty’'s contracts with Dallas Denolition did
not specify that waste materials generated by the Gty’'s
activities nust be properly disposed of in a legal landfill.
The Cty was aware that Dallas Denolition engaged in illegal
dunpi ng and operated its own unauthorized waste site.
Furthernore, the Cty’' s attorneys were infornmed that Dall as
Denolition dunped at the Deepwood dunp. However, even after the
City's attorneys had |l earned that Dallas Denolition had been
dunping illegally in Dallas, the Gty continued to work with
Dal l as Denplition.?® The district court did not clearly err in
finding that this “lax oversight” of its contractors and their
di sposal of Gty waste is evidence of the GCty’'s “contributing

to” liability. C. Blue Legs v. U S. Bureau of Indian Affairs,

867 F.2d 1094, 1099 (8th Cr. 1989) (finding that federal
gover nnment agencies “contributed to” open dunping by “generating
solid waste, contracting for its disposal and, in sone instances,
transporting solid waste to dunps operated in violation of
federal |aw (enphasis added)).

The City argues that there is no evidence in the record that

the Cty's waste actually went into the Deepwood dunp. The Gty

2 The City asserts that it had no know edge that its
contractors were illegally dunping at the Deepwood dunp. On the
record, the district court did not clearly err in finding that
the Gty s attorneys were aware of the contractors’ illegal
actions. In addition, we note that, under negligence, it is not
required that the Cty actually “know.” Rather, it is sufficient
that the Gty reasonably should have known.
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asserts, instead, that the contracts sinply denonstrate that it
coul d have used Billy Nabors or Dallas Denolition to haul trash,
but that there is no evidence that it actually did do so (and,
even if it did utilize these haulers, that the Cty' s particul ar
waste was taken to the Deepwood dunp). We find little nmerit in
this argunent.

First, the district court reasonably inferred that the
Cty's waste went into the Deepwood dunp, and on this record,
this inference is not clear error. The Cty Council allocated
funds for the denolition actions, and the Cty Council,
subsequent to a bidding process, awarded specific contracts to
Dall as Denolition and Billy Nabors, even after Cty attorneys
knew that they were dunping illegally at the Deepwood dunp.
Gven that the Gty specifically hired these contractors to
performcertain jobs, a logical conclusion is that the Cty used
themfor those jobs. A nere assertion fromthe Gty that the
j obs m ght not have been perforned is insufficient to alter this
concl usi on.

The City’'s actions therefore snugly fit the “failed to
exercise due care in selecting or instructing the entity actually
conducting the disposal” statenent fromS. REr. No. 96-172, at 5

(1979), reprinted in 1980 U S.C.C. A N 5019, 5023. See supra

Part 111.B.2.b.% This situation also closely parallels an

30 There may al so be other bases for 8§ 6972(a)(1)(B)
liability, but we need not decide that in the instant case.
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exanpl e considered in a 1979 House Committee Report and a 1979
Senate Report, i.e., that a generator of solid waste is subject
to liability even when soneone el se conducted the di sposal at the
generator’s request. See S. REr. No. 96-172, at 5 (1979),

reprinted in 1980 U S.C.C. A N 5019, 5023; H R Cow PRNT No. 96-

| FC 31, at 31 (1979).
Therefore, the district court did not err in assessing
8§ 6972(a)(1)(B) liability against the City based on the Cty’'s

negl i gent actions regarding the disposal of its waste.?3

ii. South Loop 12 Dunp
The City does not dispute that it used the South Loop 12
site as a nmunicipal landfill from 1964 until at |least 1972. An

owner of South Loop 12 fenced the site and hired a guard to stop

3% The district court also based § 6972(a)(1)(B) liability
on the City's actions in granting permts for filling and m ni ng
operations at the Deepwood dunp after the Gty had obtained a
j udgnment (which had not been conplied wth) against the owner of
t he Deepwood dunp finding the site to be an illegal open dunp and
requi ring the abatenent of the conditions at the site. See supra
Part 1.A. The district court found, in addition, that in issuing
those permts, the Gty “had nunmerous opportunities to mnimze
the health hazard that exists next door to the Plaintiffs hones
by sinply following its own procedures,” opportunities which the
City did not avail itself of.

The district court held, and we agree, that the Gty’'s
liability may be based on its generation and subsequent di sposal
of solid waste, wholly apart fromthe Cty's permtting actions.
We therefore need not and do not address whether the Cty’s
permtting activities could also be a basis for 8§ 6972(a)(1)(B)
liability. W note that the Gty does not argue that negligent
actions in issuing permts could not, as a matter of law, forma
basis for 8§ 6972(a)(1)(B) liability, but instead appears to
assert that its actions as to the permts were not negligent.
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the Gty fromdunping because the Cty would not properly cover
the refuse it had dunped there.*2 The City's primary argunent is
t hat because its use ended in 1972 and because the RCRA was not
enacted until 1976, it cannot be held |iable under

8§ 6972(a)(1)(B). W do not agree.

Section 6972(a)(1)(B) is clear that it applies to both past
and present acts, as the adjectives “past and present” are
specifically included. W have al so previously confirnmed that
“Iw] e understand [the] |anguage [of § 6972(a)(1)(B)] to provide a

claimfor injunctive relief based on either past or present

conduct.” Tanqgl ewood E. Honeowners v. Charl es-Thomas, Inc., 849

F.2d 1568, 1576 (5th Cir. 1988) (enphasis added) (the activities
at issue in the case had al so occurred before 1976);

Nort heastern, 810 F.2d at 739 (stating that the anal ogous

provi sion of 8 6973, see supra note 22, “specifically applies to
past generators and transporters” and rejecting the defendant’s
argunent that pre-1976 dunpi ng should not be a basis for RCRA

liability); see also infra Part 111.B.3 (explaining that although

t he endangernment nust currently exist, the actions causing the

endanger nent nmay have occurred wholly in the past); cf. Gnaltney

of Smthfield, Ltd. v. Chesapeake Bay Found., Inc., 484 U. S. 49,

32 This directly contradicts the City’'s assertion that
there is no evidence in the record that it did not fulfill its
requi renent of placing at |east eighteen inches of conpact soi
over the waste (a condition of using the site as a sanitary
landfill).
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57 & n.2 (1987) (noting that Congress intentionally used
“l anguage that explicitly targets wholly past violations” when it
created 8§ 6972(a)(1)(B)).

“I'n short, the disposal of wastes [as wholly past acts] can
constitute a continuing violation as |ong as no proper disposal
procedures are put into effect or as long as the waste has not
been cl eaned up and the environnental effects remain renedi able.”

Gache v. Town of Harrison, 813 F. Supp. 1037, 1041, 1042

(S.D.N Y. 1993) (rejecting the defendant city’s argunent that it
had not dunped any materials in years and thus should not be held

liable); United States v. Price, 523 F. Supp. 1055, 1071 (D.N.J.

1981) (rejecting defendants’ argunent that the RCRA could not be
applied to its activities, which ceased in 1972), aff’d, 688 F.2d
204 (3d Cr. 1982). The continued presence of this nunici pal
waste in the South Loop 12 dunp (so long as it presents an
i mm nent and substantial endangernent to health or the
environnent, see infra Part 111.B.3) is actionable under
8§ 6972(a)(1)(B).
3. Imm nent and Substantial Endanger nent
to Health or Environnment

Lastly, the district court did not err in concluding that an
i mm nent and substantial endangernent to health or the
envi ronnent existed at both dunps. At the outset, we note that

the operative word in 8 6972(a)(1)(B) is “may.” Thus, Plaintiffs
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nust denonstrate that the waste “may present” such a danger.*

See Dague v. Cty of Burlington, 935 F.2d 1343, 1355 (2d G r

1991) (“Significantly, congress used the word ‘may’ to preface

the standard of liability[.]”), rev'd in part on other grounds,

502 U. S. 1071 (1992); Kara Holding Corp. v. CGetty Petrol eum

Mtg., Inc., 67 F. Supp. 2d 302, 310 (S.D.N. Y. 1999) (enphasi zing

“may” in § 6972(a)(1)(B)); cf. Geenpeace, Inc. v. Waste Techs.

Indus., 9 F.3d 1174, 1181 (6th G r. 1993) (contrasting the
“difficult standards of 8§ 6976(b)” wth the “far less restrictive
rules governing [imm nent and substantial endangernment under]
8§ 6972(a)(1)(B)").

The Suprenme Court has al so pointed out that the phrase “may
present” comruni cates another idea: It “quite clearly excludes
waste that no | onger presents” the harm contenpl ated by

8 6972(a)(1)(B). See Meghrig, 516 U. S. at 486. “[T]his |anguage

‘“inplies that there nust be a threat which is present now,
al though the inpact of the threat may not be felt until later.’”

ld. (quoting Price v. U S. Navy, 39 F.3d 1011, 1019 (9th Cr

1994)). As such, “under an inmm nent hazard citizen suit, the
endanger nent nust be ongoi ng, but the conduct that created the

endanger nent need not be.” Conn. Coastal Fishernen’s Ass’'n v.

3% As will be explained infra in the text, Plaintiffs’
evidence not only illustrates that the waste at each dunp “nmay
present” an “imm nent and substantial endangernent,” but al so
that it already does present such a danger to health and the
environnent. See infra Parts II1.B.3.a & b.
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Rem ngton Arns Co., Inc., 989 F.2d 1305, 1316 (2d G r. 1993); see

also U S. Navy, 39 F.3d at 1019 (stating that the |anguage of the

provi sion does not require actual harm but threatened or

potential harn); United States v. Waste Indus., Inc., 734 F.2d

159, 165 (4th G r. 1984) (stating that the RCRA was intended to
apply to “active human conduct” and is “a nmeans to respond to
di sasters precipitated by earlier poor planning” (enphasis
added)) .

Because the RCRA does not define “inmmnent,” the Suprene
Court, as is its customary practice, see supra Part Il11.B.2.a

(di scussing neani ng of “contribute”), |ooked to the plain neaning
of the term “An endangernent can only be ‘“immnent’ if it
‘“threaten[s] to occur imrediately.’” Meghrig, 516 U S. at 485
(alteration in original) (quoting WBSTER S NEW | NTERNATI ONAL DI CTI ONARY

OF ENGLI SH LANGUAGE 1245 (2d ed. 1934)); see also Dague, 935 F.2d at

1356 (“A finding of ‘imm nency’ does not require a show ng that
actual harmw |l occur imediately so long as the risk of

threatened harmis present[.]”); United States v. Price, 688 F.2d

204, 213-14 (3d Cr. 1982); Kara Holding, 67 F. Supp. 2d at 310

(citing Meghrig); cf. Envtl. Def. Fund v. EPA, 465 F.2d 528, 535

(D.C. Cr. 1972) (“An ‘imm nent hazard’ may be declared at any
point in a chain of events which may ultimately result in harmto
the public.” (internal quotations and citation omtted)). The
| egislative history supports interpreting “immnent” in

accordance with this plain neaning:
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Imm nence . . . applies to the nature of the threat
rather than identification of the tinme when the
endangernent initially arose. The section, therefore,
may be used for events which took place at sone tine in
t he past but which continue to present a threat to the
public health or the environnent.

H R Cow PrRNT No 96-1FC 31, at 32 (1979). And finally, an

endangernent is “substantial” if it is “serious.” See U.S. Navy,

39 F. 3d at 1019.

Wth this framework in place, we now exam ne the evidence
regardi ng the i mm nent and substantial endangernent to health and
t he environnent at each dunp.

a. Deepwood Dunp

The district court did not clearly err in concluding that
t he Deepwood dunp “may present an i nm nent and substanti al
endangernent to health or the environnent.”3* See supra Part |.A.
The evi dence includes the follow ng: The Deepwood dunp is
adj acent to residences and is partially in the flood plain of the
Trinity River; the dunp is easily accessible to children; the
Deepwood dunp twi ce caught fire and burned, with the resulting
fumes pol luting the neighborhood air; a significant fire hazard

continues to exist at the dunp; the State’s reports reveal that

3 On appeal, the City does not strenuously assert that the
conditions at the Deepwood dunp do not pose an “inmm nent and
substanti al endangernent to health or the environnent.” At one
point, the Gty does conclusorily state that there is no evidence
to support the district court’s finding in this regard. As
denonstrated infra in the text, there is anple evidence in the
record, including the City’'s own adm ssions, that the Deepwood
dunp constitutes such an endanger nent.
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there is an immnent threat of the discharge of nunicipal solid
waste into Elam Creek, a tributary of the Trinity R ver, because
of the massive illegal dunping; the State itself has noted that
waste at the Deepwood dunp nmay cause contam nation of surface
wat er and ground water through the | eaching of contam nates from
the debris by rai nwater; asbestos, benzo(a)athracene, and benzene
(in excess of state limts) have been detected at the Deepwood
dunp; and the City itself has |ong maintained that the Deepwood
dunp poses a hazard to the public health.
b. South Loop 12 Dunp

On appeal, the Gty argues that the material it dunped at
the South Loop 12 dunp presents no danger to health or the
environnent; yet, the Cty points to nothing in the record to
support this assertion. The district court concluded that
Plaintiffs have adequately denonstrated that the Gty’s
contributions played a role in the creation of the dangers at the
South Loop 12 dunp, and, as will be explained below, the record

wel | supports this conclusion.?®°

3% The City asserts further that the district court’s
conclusion that there is a danger of fires is not supported by
the record. The City points out that sonme of the exhibits upon
which the district court relied give a “no” answer to the
question whether solid waste burned at the dunp. Oher exhibits
answer the sane question with “unknown.” The court’s finding of
a danger of fires in the future is not rendered clearly erroneous
by sonme evidence that solid waste at the dunp had not burned in
the past. On this record, the court did not clearly err in
finding that an i nm nent and substantial endangernment to health
and the environnent exists at the South Loop 12 dunp. See infra
t ext.
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The district court did not clearly err in finding that the
South Loop 12 dunp satisfies the endangernent standard of
8§ 6972(a)(1)(B). First, as the district court noted, the Gty
itself had previously admtted that the South Loop 12 dunp was a
“hazard to the public health in its present condition.”
Furthernore, the Cty’' s state court judgnent agai nst the owners
stated that the judgnent was “necessary for the maintenance of
the public health and environnent.”

In addition, the State’'s docunents thensel ves describe the
very danger of old landfills, like the South Loop 12 dunp, that
were established before any of the proper closure requirenents
were in place: As the old waste deconposes, the cover soil can
settle, ground and surface water can becone contam nated with
| eachat e, and dangerous gases can form and m grate underground.
This neets the “may present an i nm nent and substanti al
endangernent” standard. Moreover, as the Cty failed to adhere
even to the less stringent requirenents in effect during the tine
it was dunping at the South Loop 12 dunp, the dangers descri bed

inthe State’'s plan are even nore likely to materiali ze.

36  These dangers, stemmng fromold waste, are al so
applicable to the Deepwood dunp.
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Therefore, the district court’s finding that the Gty was
I iabl e under 8 6972(a)(1)(B) for the Deepwood and South Loop 12

dunps was not clearly erroneous.?®

37 Although the City contests its liability under
8§ 6972(a)(1)(B) for both dunps, it has never argued in the
alternative that, even if it were to be held liable, it is not
responsible for the cleanup in toto. At oral argunent, the Cty
stated for the first tine that it had determ ned that over eight
mllion cubic yards of waste existed at the dunps (as opposed to
the two mllion figure utilized throughout the case). 1In
response to a question fromthe panel, the Cty’ s counsel
acknow edged that this issue was not raised before the district
court, was not briefed on appeal, and was being raised for the
first tinme at oral argunent. As such, this issue is not properly
before us. See Hornel v. Helvering, 312 U S. 552, 556 (1941)
(“Ordinarily an appellate court does not give consideration to
i ssues not raised below ”); Stewart Gass & Mrror, Inc. v. U S
Auto Gass Disc. &rs., Inc., 200 F.3d 307, 316-17 (5th Cr.
2000) (“It is a bedrock principle of appellate review that clains
raised for the first tinme on appeal will not be considered.”);
Trust Co. v. NNP. Inc., 104 F.3d 1478, 1485 (5th GCr. 1997)
(stating that “‘contentions not briefed are waived and wll not
be considered on appeal’” (quoting Zeno v. Geat Atl. & Pac. Tea
Co., 803 F.2d 178, 180 (5th GCir. 1986))).

Moreover, the point itself is elusive. Oher than the
al l eged fact of the existence of eight mllion cubic yards of
waste at the dunps, there was no suggestion in oral argunent that
the Gty has any |egal basis for dimnishing its responsibility
for the renmedy. W note that several courts have found that the
RCRA i nposes joint and several liability. See, e.qg., Waste, Inc.

Cost Recovery Goup v. Allis Chalners Corp., 51 F. Supp. 2d 936,
941 (N.D. Ind. 1999); Aurora Nat’'l Bank v. Tri Star Mtg., Inc.,
990 F. Supp. 1020, 1034 (N.D. Ill. 1998); United States v.

Val entine, 856 F. Supp. 627, 633-34 (D. Wo. 1994); United States
v. Conservation Chem Co., 619 F. Supp. 162, 199 (WD. M. 1985)
(discussing in detail the reasons underlying joint and several
liability in RCRA violations); Lincoln Props., Ltd. v. Higaqins,
ClV. No. S-91-760DFL/GCGH, 1993 W. 217429, at *15 (E.D. Cal. Jan.
21, 1993); see also infra Part IV.B.1 (discussing, wth regard to
redressability in the standing inquiry, the broad authority of
courts to grant equitable relief under the RCRA). Under this
famliar doctrine, when two or nore persons cause an indivisible
harm each is subject to liability for the entire harm See,
€.q., RESTATEMENT ( THIRD) OF TORTS. APPORTI ONMENT OF LIABILITY 88 10, Al8
(2000 & Supp. 2001); DoeBs, LAwor Torts 1077, 1091 (2001); PROSSER,
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| V. PLAI NTI FFS" APPEAL

The district court dismssed Saitas fromthe case, finding
that Plaintiffs had not net their burden as to any of their
clains against Saitas. On appeal, Plaintiffs contend that they
did neet their burden as to their clains that Saitas violated
specific regulations, requirenents, and standards that took
ef fect pursuant to the solid waste disposal provisions of the
RCRA. ®® They argue that these provisions require Saitas to
inventory all landfills in the state, to classify those that do
not neet EPA standards for sanitary landfills as open dunps, to
achi eve either the closing of the dunps (such that they are in
conpliance with EPA standards) or the upgrading of the dunps to
sanitary landfill status, to elimnate the health hazards of the

dunps, and to take steps to prevent future health hazards. See

LAWOF TorTs 328, 347 (1984 & Supp. 1988); see also, e.qg., Aurora
Nat’'|l Bank v. Tri Star Mtg., Inc., 990 F. Supp. 1020, 1034 (N.D
[11. 1998). |If, however, the defendant can denonstrate that the
harmis divisible and if there is a reasonable basis for the
apportionnent, the defendant is responsible for its own
contribution to the harm See, e.q., RESTATEMENT ( THIRD) OF TORTS at
8 26; DoBBS, LAWOF TORTS at 423; PROSSER, LAWOF TORTS at 348-52; see
also, e.q., Aurora, 990 F. Supp. at 1034. However, the Gty nade
no claim even at oral argunment, that this doctrine (or any
other) could provide a |legal basis for reducing its
responsibility for the renedy.

% |n the district court, Plaintiffs had al so clained that
Saitas “contributed or is contributing” to the handling, storage,
treatnent, transportation, or disposal of solid or hazardous
waste at the Deepwood and South Loop 12 dunps, in violation of 42
US C 8 6972(a)(1)(B), and that Saitas engaged in solid waste
managenent practices in violation of 42 U S.C. 8§ 6945(a).
Plaintiffs do not appeal the dism ssal of these clains.
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42 U.S.C. 88 6943(a)(2) & (3), 6944, 6945, 6947; 40 C.F.R
8§ 256.23(a), (c), (d). Plaintiffs seek to enforce these
obligations via the citizen suit provision in 42 U S C

8§ 6972(a)(1)(A).

Before we address Saitas’s argunents with respect to the
threshol d i ssues of standing and El eventh Arendnent inmunity, and
in order to provide context for these argunents, we pause here to
lay out the relevant statutory and regul atory background. W
then continue with our analysis.

A. Statutory and Requl atory Franmewor k

Under the RCRA, states are able to receive federal financial
and ot her assistance if they conply with various RCRA provisions
and the correspondi ng EPA regul ations. One such requirenent is
that states nust submt solid waste managenent plans that

“prohibit the establishnent of new open dunps within the State,”

and ensure that solid waste will be “utilized for resources
recovery or . . . disposed of in sanitary landfills . . . or
ot herwi se di sposed of in an environnentally sound manner.” 42

US C 8 6943(a)(2). Further, the plan nust “provide for the

cl osing or upgrading of all existing open dunps wthin the State
pursuant to the requirenents of section 6945.” |1d. § 6943(a)(3).
Along these lines, a state is to provide the EPA wth a |list of
open dunps in the state, which the EPA nust publish in the OD.
See 42 U.S.C. 8§ 6945(b); 40 CF. R pt. 256. The CD was neant
“[t]o assist the States in conplying with section 6943(a)(3).”
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42 U.S.C. § 6945(b). Section 6945(a) in turn specifies that the

state plan nust “contain a requirenent that all existing disposal

facilities or sites for solid waste in [the] State which are open

dunps listed in the [CDI] . . . shall conply wth such neasures

as may be pronul gated by the Adm nistrator to elimnate health

hazards and m nim ze potential health hazards.” 1d. 8§ 6945(a).
These regul ati ons, promul gated by the EPA, provided

“gui delines for the devel opnent and i nplenentation of State solid

wast e managenent plans.” Quidelines for Devel opnent and

| npl enent ation of State Solid Waste Managenent Pl ans, 44 Fed.

Reg. 45066, 45066 (July 31, 1979). States were required to

classify existing solid waste disposal facilities, with the open

dunps to be published in the ODI. See 40 CF.R 8§ 256.23(a).

“TAlny facility which fails to conply with any one el enent of the

‘“Criteria for Cassification of Solid Waste Di sposal Facilities

and Practices’ . . . is an open dunp.” Solid Waste Di sposal;

| nventory of Open Dunps, 50 Fed. Reg. 41952, 41952 (Cct. 16,

1985) (explaining that facilities that did not satisfy the

sanitary landfill criteria and which were not facilities for the

di sposal of hazardous waste were to be classified as open dunps).

“For each facility classified as an open dunp the State shal

take steps to close or upgrade the facility.” 40 C F. R

8§ 256.23(c). In addition, while “providing for the closure of

open dunps the State shall take steps necessary to elimnate
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health hazards and m nimze potential health hazards.” 1d. 8§ 256.23(d).

In accordance with these statutory and regul atory
requi renents, the State of Texas submtted its Solid Waste
Managenent Plan (“the state plan”), which was subsequently
approved by the EPA. See Approval of Texas Solid Waste
Managenent Pl an, 48 Fed. Reg. 3986, 3986 (Jan. 28, 1983). The
district court found that the State “adopted a strategy of only
listing on the ODI those sites that had previously received a
permt” fromthe State. The district court further found that
because nost dunps do not apply for a state permt, “this
strategy greatly reduced the nunber of existing open dunps in
Texas that could potentially find their way onto the ODI.” The
court went on to state in its Findings of Fact and Concl usi ons of
Law that the State “never informed the EPA of its intent to
unilaterally narrow the scope of the ODI.”"3

B. Standi ng and El eventh Amendnent | munity

On appeal, Saitas puts forth various jurisdictional issues
and argues that, even if the nerits were to be reached, he did
not violate the RCRA. W exam ne each of the threshold issues in
turn. Not finding themto be viable in the instant case, we then
exam ne the nerits of Plaintiffs’ clains, concluding that the

district court did not err in finding in favor of Saitas.

3 The district court also found that the dunps that the
State did list on the ODI were subsequently upgraded to neet the
EPA' s sanitary landfill criteria.
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Saitas asserts that Plaintiffs |ack standing and al so that
he is inmune fromsuit under the El eventh Amendnent.*° Standing
is ajurisdictional doctrine that the Suprene Court has held nust

be deci ded before the nerits of a case. See Steel Co. .

Ctizens for a Better Env't, 523 U. S. 83, 93-102 (1998)

(rejecting the doctrine of “hypothetical jurisdiction”); see also

Schl esi nger v. Reservists Comm to Stop the War, 418 U. S. 208,

215 (1974) (stating that “the concept of justiciability, which
expresses the jurisdictional limtations inposed upon federal
courts by the ‘case or controversy’' requirenent of Art. [11
enbodies . . . [anobng other doctrines] the standing doctrine[]”).
“Whil e the El eventh Anmendnent is jurisdictional in the sense that
it isalimtation on the federal court’s judicial power,

[the Supreme Court has] recognized that it is not coextensive
wth the limtations on judicial power in Article Ill1.” Calderon

v. Ashnus, 523 U S. 740, 745 n.2 (1998); Laje v. R E. Thonmson

Gen. Hosp., 665 F.2d 724, 726 n.2 (5th Gr. 1982) (stating that

El eventh Amendnent clains “are jurisdictional in nature”
(enphasi s added)). The Suprene Court has al so stated that

standi ng nust be exam ned before the El eventh Amendnent. See

0 1n the district court and on appeal, Saitas al so asserts
the diligent prosecution defense. This is a statutory defense,
arising fromthe RCRA itself. See 42 U S. C. §8 6972(b)(1)(B)
Because the diligent prosecution defense is not jurisdictional
and because we find that Saitas ultimately prevails on the
merits, see infra Part IV.C, we do not address Saitas’s argunents
in this regard.
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Cal deron, 523 U. S. at 745 (stating that the Court “nust first
address whether [the action] is the sort of ‘Article Ill’ ‘case
or controversy’ to which federal courts are limted").

1. Standi ng

Article Ill, 8 2 of the Constitution “extends the ‘judicial
Power’ of the United States only to ‘Cases’ and ‘ Controversies.'”
Steel Co., 523 U.S. at 102. “That a suit may be a class action

adds nothing to the question of standing, for even naned
plaintiffs who represent a class nmust allege and show t hat they
personal | y have been injured, not that injury has been suffered

by other, unidentified nmenbers of the class to which they bel ong

and which they purport to represent.” Lewis v. Casey, 518 U S

343, 357 (1996) (alteration in original) (internal quotations

omtted) (quoting Sinon v. Eastern Ky. Wl fare Rights Oqg., 426

US 26, 40, n. 20 (1976)). A plaintiff nust denonstrate that he
or she satisfies the three constitutional requirenents of
standing: (1) injury in fact, (2) causation, and (3)

redressability. See Bennett v. Spear, 520 U S. 154, 167 (1997);

Lujan v. Defenders of Wldlife, 504 U S. 555, 560-61 (1992).

A plaintiff suffers injury in fact when there has been “an
invasion of a legally protected interest which is (a) concrete
and particul arized, and (b) actual or inmm nent, not conjectural
or hypothetical.” Lujan, 504 U S. at 560 (internal quotations
and citations omtted). The causation requirenent is nmet when

the injury is such that it is ““fairly . . . trace[able] to the
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chal | enged action of the defendant, and not . . . th[e] result
[of ] the independent action of sone third party not before the
court.’”” 1d. at 560-61 (alterations in original) (quoting Sinon

v. Eastern Ky. Wlfare Rights Org., 426 U S. 26, 41-42 (1976)).

As for redressability, it must be “likely, as opposed to nerely
specul ative, that the injury will be redressed by a favorable
decision.” 1d. at 561 (internal quotations and citation
omtted).

On appeal ,* Saitas does not appear to argue that Plaintiffs
have not suffered an injury in fact or that they fail to
denonstrate causation.* Rather, Saitas focuses his challenge on
the redressability requirenent. Saitas argues that an injunctive
order requiring himto classify the Deepwood and South Loop 12
sites as “open dunps,” and to formally submt the nanes of those
sites to the EPA for inclusion on the ODI, wll not renmedy the

probl em posed by the illegal dunps because there is no

4 Saitas also asserted this defense in the district court,
but the court did not address it, choosing rather to decide on
the nmerits. The district court based its judgnent that Saitas be
dismssed fromthe suit on Plaintiffs’ inability to carry their
burden on the cl ai ns.

42 Because standing is a jurisdictional doctrine, we
neverthel ess nust insure that the injury-in-fact and causation
el ements are satisfied.
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correl ation between classification and enforcenment.* Saitas
anal ogi zes the instant case to Steel Co.

Plaintiffs acknowl edge that if they were seeking only to
have the dunps classified as open dunps and listed on the QDI
then standing could be problematic, as in Steel Co. However,
they interpret the RCRA not only to require Saitas to classify
Deepwood and South Loop 12 as open dunps and submt themfor the
CDI, but also to require Saitas either to upgrade or to close the
dunps. Thus, Plaintiffs assert that their requested relief goes
beyond nerely listing the Deepwood and South Loop 12 dunps on the
CDI, noting that they strove to obtain an injunction that would
also require Saitas to take steps to close the dunps or upgrade

themto federal standards and to take the steps necessary to

48 Saitas also points out that the EPA has not given
pl anning grants for the ODI since fiscal year 1981 and that the
ODI was | ast published in 1985. W agree with the district court
that this fact does not dispose of Plaintiffs’ clains:

The provision of the Texas Admi nistrative Code that
grants Saitas the authority to evaluate sites to
determ ne whether to place themon the CDI, 30 TeEx
ADM N. CopE 8 335.304 (West 1998), becane effective My
28, 1986. The fact that Saitas was granted this
authority after 1985 runs directly counter to his
argunent that the statutory provisions relating to the
CDI were no longer in effect after 1985, the date of
the | ast published CDI

See also Guidelines for Devel opnent and | nplenentation of State
Solid Waste Managenent Plans and Criteria for Identification of
Solid Waste Disposal Facilities and Practices, 46 Fed. Reg.
47048, 47048 (Sept. 23, 1981) (EPA stating that, although future
funds have not been allocated, it “remain[s] ready . . . to
performits statutory duty under Section 4007 to take action to
approve or disapprove plans submtted by the States”).
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elimnate the existing health hazards and to m nim ze potenti al
health hazards. W agree with Plaintiffs that they have
st andi ng.

First, Plaintiffs have anply denonstrated an injury in fact.
At |east two-mllion cubic yards of waste, approximately forty-
feet deep, are present at the Deepwood dunp, which is adjacent to
Plaintiffs’ residential neighborhoods. Residents close to the
dunps report the appearance of snakes and rats in their backyards
since the beginning of the illegal dunping. Asbestos and
benzo(a)at hracene have been detected at the Deepwood dunp, and

benzene has been di scovered in excess of state limts. The

Deepwood dunp has caught fire and burned several tines, and a
significant fire hazard still exists at the dunp. Solid waste
continues to be dunped on the South Loop 12 site, with the State
di scovering during a 1991 inspection that the area of the waste
along the alley behind the hones has been expanding. The Cty
and State thensel ves have acknow edged that both dunps constitute
a hazard to the public health. These facts, anong others,
denonstrate a concrete, actual injury and thus satisfy the first
st andi ng requirenent.

Next, we find that Plaintiffs have denonstrated causati on.
The district court found that because nost dunps do not apply for
a state permt, the State's strategy of listing only previously
permtted sites on the ODI “greatly reduced the nunber of
exi sting open dunps in Texas that could potentially find their
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way onto the ODI.” The court also found that all of the dunps
that the State did list on the ODI were subsequently upgraded to
nmeet the EPA's sanitary landfill criteria. Fromour review of
the record, we find that the district court did not err in making
these findings. Therefore, it can be said that Plaintiffs’
injury is “fairly traceable” to the actions of Saitas as it is
likely that conditions at the Deepwood and South Loop 12 dunps
woul d have been aneliorated if Saitas had acted to set the
process in notion. Had the Deepwood and South Loop 12 dunps been
pl aced on the ODI (which, Plaintiffs contend, is required by the
RCRA*), Saitas would have been obligated to plan for and

i npl emrent the closing or upgradi ng of the dunps under 40 C. F.R

8§ 256. 23.

We also agree with Plaintiffs that Steel Co. is inapposite
to the instant case and find that they have satisfied the
redressability requirenent as well. In Steel Co., a citizens
group sought declaratory judgnent that the defendant violated the
Emer gency Pl anning and Community Right to Know Act (the “EPCRA”),

42 U.S.C. § 11046(a)(1l), by failing to file tinely annual

4 As described earlier in this section, Plaintiffs have a
colorable claimunder their interpretation of the RCRA. See
Steel Co., 523 U.S. at 96 (stating that standing, which is

jurisdictional, “is not defeated . . . by the possibility that
the . . . petitioners [may not recover,]” i.e., that “‘the right
of the petitioners to recover under their conplaint will be
sustained if the . . . [lawis] given one interpretation and wl|

be defeated if [it is] given another’” (quoting Bell v. Hood, 327
U S. 678, 682, 685 (1946))).
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ener gency and hazardous chem cal inventory forns. See Steel Co.,

523 U.S. at 86-88. Unlike the instant case, the Steel Co.
defendant filed all of the overdue reports with the rel evant
agencies after receiving notice fromthe plaintiff that it was in
violation of the EPCRA (even before the civil suit was filed).
See id. at 88. The Suprene Court itself subsequently noted this

very distinction in Friends of the Earth, Inc. v. Laidlaw

Envi ronnmental Services (TOQ), Inc., 528 U S. 167 (2000). The

Court stated:
We specifically noted in [Steel Co.] that there was no
allegation in the conplaint of any continuing or
i mm nent violation, and that no basis for such an
all egation appeared to exist. 1In short, Steel Co. held
that private plaintiffs, unlike the Federal Governnent,
may not sue to assess penalties for wholly past
viol ations, but our decision in that case did not reach
the issue of standing to seek penalties for violations
that are ongoing at the tine of the conplaint and that
could continue into the future if undeterred.
ld. at 187-88 (internal citations omtted); see also 13 CHARLES
ALAN WRI GHT & ARTHUR R M LLER, FEDERAL PRACTI CE AND PROCEDURE § 3531. 10,
at 868 (Supp. 2000) (“Many aspects of the [ruling in Steel Co.]
rested on the conclusion that the plaintiff could not achieve
standi ng by seeking renedi es that woul d advance the public
interest in deterring future violations or punishing past
violations.”).
In this case, Saitas did not act to classify properly the
Deepwood and South Loop 12 sites as open dunps and then execute

the resul ting upgrade/cl osure process after being informed by
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Plaintiffs of alleged violations of federal |aw (as the Steel Co.
def endant had done). Plaintiffs have alleged | ongstandi ng and
uncorrected violations of Saitas’s obligations to plan for and
acconplish the elimnation of the hazards caused by the dunps.
Thus, an injunction requiring Saitas to upgrade or close the
dunps woul d redress the hazards created by those dunps.* See
Meghrig, 516 U S. at 484 (stating that “a private citizen suing
under 8 6972(a)(1)(B) could seek a mandatory injunction, i.e.,
one that orders a responsible party to ‘take action’ by attending
to the cl eanup and proper disposal of toxic waste, or a

prohi bitory injunction, i.e., one that ‘restrains’ a responsible

party fromfurther violating [the] RCRA"); Sealy Conn., Inc. v.

Litton Indus., Inc., 989 F. Supp. 120, 124 (D. Conn. 1997)

(stating that “mandatory injunctions are authorized by
8§ 6972(a)(1)(B)” for attending to the cleanup and proper disposal

of toxic waste); cf. United States v. Price, 688 F.2d 204, 214

(3d Gr. 1982) (stating that 8§ 6973, see supra note 22,

4 Therefore, Saitas’'s assertions that nerely requiring him
to place the Deepwood and South Loop 12 dunps on the ODI woul d be
i neffectual are unavailing; Saitas m scharacterizes the relief
sought by Plaintiffs and also fails to recognize that once those
dunps appear on the ODI, the upgrade/closure requirenents are
triggered under the regulations. W also note that even if al
that Plaintiffs were seeking to vindicate were procedural rights,
we have previously stated: “[T]he Suprenme Court has counsel ed
that, in a procedural rights case . . ., a plaintiff is not held
to the normal standards for redressability and i medi acy.”

Sierra Cub v. Peterson, 185 F.3d 349, 360 (5th G r. 1999)
(citing Lujan v. Defenders of Wldlife, 504 U S. 555, 573 n.7
(1992)); see also Sierra Qub v. dickmn, 156 F.3d 606, 613 (5th
Cr. 1998).

52



“aut hori zes the cleanup of a site, even a dormant one, if that
action is necessary to abate a present threat to the public

health or the environnment”); United States v. Valentine, 856 F

Supp. 627, 633 (D. Wo. 1994) (stating that “[i]t is plain

that [§ 6973, see supra note 22,] enpowers [a court] to
grant the full range of equitable renedies and also all renedies
traditionally provided under the conmmon | aw of nui sance, at |east
so long as such relief serves to protect the public health and
environnent”) .

2. The El event h Anendnent

Sai tas argues on appeal *® that he is protected fromsuit by
the El eventh Anendnent and that the suit cannot be maintai ned

under Ex parte Young, 209 U S. 123 (1908). The El eventh

Amendnent states: “The Judicial power of the United States shal
not be construed to extend to any suit in law or equity,
comenced or prosecuted against one of the United States by
Citizens of another State, or by Ctizens or Subjects of any
Foreign State.” U S. ConsT. anend. XI.  “Although by its terns
the Anendnent applies only to suits against a State by citizens
of another State, . . . the Anendnent’s applicability [has been
extended] to suits by citizens against their own States.” Bd. of

Trustees of the Univ. of Ala. v. Garrett, 121 S. C. 955, 962

(2001).

46 See supra note 41.
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Because Plaintiffs have sued a state official in his
official capacity, we address whether the doctrine of Ex parte
Young operates in this case. As will be explained below, we find
that Plaintiffs’ suit for prospective injunctive relief under the
RCRA may proceed against the individual state official sued in
his official capacity, Jeffrey A Saitas, Executive Director of
t he TNRCC. #/

Ex parte Young

Ex parte Young held that the El eventh Anrendnent does not bar

a suit against a state official who is alleged to be acting in
violation of federal law. See 209 U. S. 123, 159-60 (1908); see

also Garrett, 121 S. C. at 968 n.9; Pennhurst State Sch. & Hosp.

v. Hal derman, 465 U. S. 89, 102-03 (1984); Edelnan v. Jordan, 415

U. S 651, 667-69 (1974); AT&T Communi cations v. Bellsouth

Tel ecomms. Inc., 238 F.3d 636, 647 (5th Gr. 2001); Earles v.

State Bd. of Certified Pub. Accountants, 139 F.3d 1033, 1039 (5th

Cir. 1998). The Ex parte Young doctrine is prem sed on the

concept that a state cannot authorize its officials to violate

the Constitution and | aws of the United States. See Ex parte

Young, 209 U S. at 160 (“The State has no power to inpart to [the
state officer] any immunity fromresponsibility to the suprene
authority of the United States.”). The Suprene Court’s

“deci sions repeatedly have enphasi zed that the [Ex parte] Young

47 See supra note 5.
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doctrine rests on the need to pronote the vindication of federal
rights.” Pennhurst, 465 U S. at 105.
In this case, we find that Plaintiffs’ clains against

Saitas are within the anbit of Ex parte Young. First, having

sued Saitas in his official capacity, Plaintiffs are seeking
prospective injunctive relief,* as opposed to retrospective

relief. See Edelman, 415 U. S. at 667-69 (rejecting an injunction

ordering retroactive paynent of previously owed nonetary
benefits). “The distinction between that relief perm ssible

under the doctrine of Ex parte Young and that found barred in

Edel man was the difference between prospective relief on one hand

and retrospective relief on the other.” Quern v. Jordan, 440

U S. 332, 337 (1979).

Second, Plaintiffs are also alleging violations of federal
| aw, specifically the RCRA, and not state |law. The regul ati ons,
requi renents, and standards that Plaintiffs seek to enforce
pursuant to 42 U.S.C. 8 6972(a)(1)(A) are federal statutory and
regul atory provisions: 42 U S.C. 88 6943(a)(2) & (3), 6944; 40

CF.R 8 256.23(a), (c), & (d). A though the state plan provides

8 Plaintiffs request injunctions requiring Saitas to
classify the Deepwood and South Loop 12 sites appropriately as
open dunps and then either to upgrade or close the dunps such
that the health hazards are elimnated or mnimzed. See
Edel man, 415 U. S. at 667-68 (“[T]he fiscal consequences to state
treasuries in these [injunctive relief] cases were the necessary
result of conpliance with decrees which by their terns were
prospective in nature. . . . Such an ancillary effect on the
state treasury is a permssible and often inevitable consequence
of the principle announced in Ex parte Young.”).
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that the State will conply with these federal provisions,
Plaintiffs are not seeking to enforce the plan itself and
therefore do not run afoul of Pennhurst’s adnonition regarding

state law clains. See Pennhurst, 465 U S. at 106 (concl udi ng

that “[Ex parte] Young and Edel nman are inapplicable in a suit

agai nst state officials on the basis of state law); Earles, 139
F.3d at 1039-40.

Saitas does not appear to contest that Plaintiffs are
seeki ng prospective injunctive relief for violations of federal
law. Rather, Saitas argues that state officers cannot be sued to
enforce federal statutes that contain conprehensive enforcenment

mechani sns. Saitas focuses on Sem nole Tribe of Florida v.

Florida, 517 U S. 44 (1996), in which the Suprene Court hel d:
“[Where Congress has prescribed a detailed renedial schene for
the enforcenent against a State of a statutorily created right, a
court should hesitate before casting aside those Iimtations and
permtting an action against a state officer based upon Ex parte

Younqg.” 1d. at 74.

In Sem nole Tribe, the Court found that Congress intended to

limt the availability of an Ex parte Young suit against state

officers for violations of federal statutory |law when it enacted
the I ndian Gam ng Regul atory Act (the “ICGRA"). See id. at 75-76.
However, the statute that gives rise to Plaintiffs’ clains in

this case is distinguishable fromthe IGRA. In Sem nole Tribe

itself, the Court differenti ated between the | GRA and st at utes
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such as the Cean Water Act (the “CWA’). See 517 U. S. at 75 n.17
(noting that the | GRA provision at issue “stands in contrast to”
provi sions such as those under the CM, in which Congress is
clear that it intends to authorize federal jurisdiction over
governnent entities and focusing on the “any person” | anguage in
the CMA citizen suit provision). W are persuaded that the
simlarity of the citizen suit provisions of the CW and the RCRA

requires like interpretation. See U S. Dep’'t of Energy v. Chio,

503 U. S. 607, 615-16 (1992). The CWA authorizes citizen suits

agai nst any person (including (i) the United States,
and (ii) any other governnental instrunentality or
agency to the extent permtted by the el eventh
anendnent to the Constitution) who is alleged to be in
violation of (A an effluent standard or limtation
under this chapter or (B) an order issued by the

Adm nistrator or a State with respect to such a
standard or limtation.

33 U S.C 8 1365(a)(1) (2000). Simlarly, Plaintiffs are suing
pursuant to the RCRA provision that authorizes citizens suits
agai nst any person (including (a) the United States,
and (b) any other governnental instrunmentality or
agency, to the extent permtted by the el eventh
anendnent to the Constitution) who is alleged to be in
violation of any permt, standard, regul ation,
condi tion, requirenent, prohibition, or order.
42 U.S.C. §8 6972(a)(1)(A). That the RCRA authorizes suits
agai nst “any person” “to the extent permtted by the el eventh
anendnent” clearly indicates that Congress specifically intended

to permt suits against states wthin the bounds of the

Amrendnment . See, e.qg., Prisco v. New York, No. 91 Cv. 3990

(RLO), 1996 W 596546, at *16 (S.D.N. Y. Cct. 16, 1996)
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(determning that Sem nole Tribe did not bar plaintiff’s RCRA

claimunder Ex parte Young); cf. S. Rer. No 92-414, at 64 (1971),

reprinted in 1972 U S.C C. A N 3668, 3730 (stating that “if the

Federal, State, and | ocal agencies fail to exercise their
enforcenent responsibility, the public is provided the right to
seek vigorous enforcenent action under the citizen suit

provisions”); Natural Res. Def. Council v. Cal. Dep’'t of Transp.

96 F.3d 420, 424 (9th Cr. 1996) (finding that “Congress

inplicitly intended to authorize citizens to bring Ex parte Young

suits against state officials with the responsibility to conply
with [the CWA]").

We thus find the RCRA, with its explicit reference to the
El eventh Amendnent and its simlarity to the CW, to be precisely

the sort of statute envisioned by the Sem nole Tribe Court to

aut hori ze an Ex parte Young acti on. See 517 U. S. at 75 n. 17.

Far from denonstrating Congress’s intention to bar access to Ex

parte Younqg, the RCRA enbraces the Ex parte Young doctrine as a

feature of its remedial schene. Therefore, Plaintiffs' RCRA

claimagainst Saitas is not barred by Senmi nole Tribe's exception

to the doctrine of Ex parte Yound.

C. Plaintiffs’ dains Agai nst Saitas

W now turn to Plaintiffs’ clainms against Saitas, nanely
that Saitas was obligated to classify the Deepwood and South Loop
12 sites as open dunps and then to set in notion procedures to
upgrade or close those dunps. See supra Part IV.B.1. Plaintiffs
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assert that Saitas’s failure to take these actions places Saitas
in violation of 42 U . S.C. 88 6943(a), 6944, 6945(a) & (b), and
the relevant regulations, particularly 40 C F. R 8§ 256.23. See
id. Plaintiffs seek to enforce these obligations via the citizen
suit provision in 8 6972(a)(1)(A).

The district court did not err in finding that Plaintiffs
have not carried their burden on their clains against Saitas.
Plaintiffs failed to denonstrate that Saitas’s actions
contravened the statutory provisions and regul ations that are the
basis of their suit. |In essence, Plaintiffs seek to add
requi renents not explicitly dictated by the statute.

As di scussed supra in Part IV.A the RCRA places several
conditions* on states in order for themto receive federal
funding for waste managenent. See 42 U . S.C. 8§ 6947(b). A state
is required to submt a solid waste managenent plan, which nust
be approved by the EPA. See id. 88 6942, 6947. This approval
depends upon the plan satisfying the requirenents in the RCRA

See id. § 6943.

4 Plaintiffs spend considerable tinme arguing that these
conditions create enforceabl e obligations under Pennhurst State
School & Hospital v. Halderman, 451 U. S. 1, 24 (1981) (stating
that a state’s knowi ng and vol untary acceptance of conditions in

exchange for federal funding will create substantive rights
enforceabl e against a state). W are not in disagreenent with
this proposition. As wll be explained infra in the text,

Plaintiffs’ claimfails, not because a state’s obligations in the
RCRA are unenforceabl e, but because Plaintiffs have not
denonstrated that Saitas has violated any of those obligations.
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The Texas state plan, which was approved by the EPA, inforns
the reader that the State “has undertaken a programto classify
all land disposal facilities in Texas.” It states further:
“Since all disposal sites could not be inventoried i mediately, a
strategy was devel oped to determne which facilities would be
inventoried first. . . . Apriority list was then prepared for
the first year of the [ODI] and the [ODI] was begun.” This neets
the requirenent in 40 CF. R 8 256.23(a) that the “State plan
shal|l provide for the classification of existing solid waste
di sposal facilities.” The plan also explains that once the State
classifies a site as an open dunp, the State wll “continue
surveill ance and enforcenent to elimnate [the] existing open
dunp by cl osing or upgrading” and includes a “procedure chart for
upgradi ng or closure of open dunps.” These features of the plan
are inline with 8 6943(a)(3)’'s requirenent that the “plan shal
provide for the closing or upgrading of all existing open dunps”
and with 40 CF. R 8§ 256.23(d)’s statenent that the plan nust
account for “long-termnonitoring and contingency plans.”
Plaintiffs would, in essence, have us read another provision into
the RCRA that conpels Saitas to act beyond these statutory
requi renents. We cannot adopt their interpretation of the
st at ut e.

We find the statutory requirenents satisfied. Saitas
submtted a plan that confornmed to the requirenents in the RCRA
The statutory provisions and rel evant regul ati ons obligate a
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state “to provide for” certain elenents in the state plan, which
Saitas did. The requirenents that a state “shall take [certain]
steps” appear in the context of a facility already classified as
an open dunp. See, e.qg., 40 CF. R 8 256.23(c) & (d). W do not
find any “permt, standard, regulation, condition, requirenent,
prohi bition, or order which has becone effective pursuant to [the
RCRA],” 42 U S.C. §8 6972(a)(1)(A), that a state “shall take
steps” to classify waste disposal facilities. Rather, we find in
the RCRA that a state “shall provide for” such a classification
inits plan, which, as we have expl ai ned, Saitas has done. Qur
conclusion regarding Saitas’s duties in placing the Deepwood and
South Loop 12 dunps on the ODI is buttressed by the EPA s
coments in amending 40 C.F. R 88 256 and 257: “[The] EPA is
required to publish an inventory of open dunps, based on the
State findings. |In doing so, [the] EPA does not pass on the
adequacy of the State determ nations. Likew se the decision to
renmove a facility fromthe inventory is a State determ nation.”
Cui del i nes for Devel opnent and I nplenentation of State Solid
Wast e Managenent Plans and Criteria for ldentification of Solid
Waste Disposal Facilities and Practices, 46 Fed. Reg. 47048,
47048 (Sept. 23, 1981).

Wiile Plaintiffs valiantly attenpt to read a requirenent
into the RCRA that Saitas nmust not only “provide for” the
classification of all waste facilities, but also nmust “take
steps” to performthe classification, we do not find that
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Congress included such a specification in the statute.

Therefore, Plaintiffs have not denonstrated that Saitas viol ated
a permt, standard, regulation, condition, requirenent,

prohi bition, or order, and as such, fail to carry their burden on
their 8 6972(a)(1)(A) clains concerning the Deepwood and South

Loop 12 dunps.

V. CONCLUSI ON
For the above-stated reasons, we AFFIRM the judgnent of the
district court. Stay pending appeal VACATED. Plaintiffs and the

City shall each bear one-half of the costs of this appeal.
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