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ROBERT M PARKER, Circuit Judge:

Def endant s- Appel l ants, Allied Pilots Association (“APA’) and
two of its officers, appeal an adjudication of civil contenpt
agai nst them and an award of conpensatory damages for that
contenpt. The district court awarded approximately $45.5 nmillion
dollars in conpensatory damages after finding that defendants
failed to carry out a tenporary restraining order nmandati ng that
they call off a “sick out” by the pilot nenbers of the APA
Def endants contest the evidence and the due process given in the
district court's contenpt and damage rulings and al so argue that

any award of conpensatory danmages is inconsistent with the



Rai | way Labor Act.
FACTUAL HI STORY AND PROCEEDI NGS BELOW

This saga began with Anerican Airlines's (“Anerican”)
acquisition of Reno Air, Inc. in Decenber of 1998. Follow ng the
acquisition, Anerican advised the APA that it intended to operate
Reno Air separately for a transitional period due to |egal,
operati onal and busi ness constraints that prevented instantaneous
integration.? The APA, which is certified under the Railway
Labor Act® to represent approximtely 9,300 pilots enpl oyed by
Anerican, took the position that the newly-affiliated Reno Air
flights should be flown in accordance with the existing
Col | ective Bargai ning Agreenent (“CBA’) between Anerican and the
APA. Specifically, the APA argued that Anmerican's operation of
Reno Air with pilots not on Anerican's Pilot Seniority List was
in violation of the Recognition and Scope O ause of Section 1 of

the CBA.* Anerican refused to apply the CBA to the new

! The factual history of this case is thoroughly reported
inthe district court's July 23, 1999 Order. See Anerican
Airlines, Inc. v. Allied Pilots Ass'n, 53 F. Supp. 2d 909, 913-17
(N.D. Texas 1999).

2 This proposed procedure was consistent with Arerican's
acquisition of Air Cal in 1987. Follow ng that acquisition,
Anmerican operated Air Cal as a separate carrier for a
transitional period during which Arerican and the APA
successful ly negotiated an agreenent providing for the
integration of the pilot workforces.

? 45 U.S.C. § 151-88 (1994).

4 Section 1 of the CBAis titled “Recognition and Scope.
Section 1(C, titled “Scope,” states as follows: “(1) Ceneral.
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affiliate. The APA contended that Anmerican's operation of Reno
Air outside the CBA constituted a unilateral anmendment to the CBA
whi ch, under the RLA, justifies self-help neasures such as a
strike or other job action. Anerican took the position that the
CBA did not inmmediately oblige it to apply its terns to Reno Air
and that because the dispute with the APA invol ved contract
interpretation,® it was a “mnor” dispute under the RLA, thereby
maki ng unl awful any self-help action by the APA

Anerican and the APA negotiated for approximtely two nonths
W t hout resolution. On February 5, 1999, a |arge nunber of the

APA' s pil ot nenbers began an unannounced sick-out. This illegal

Al flying performed by or on behalf of the Conpany or an
Affiliate shall be perfornmed by pilots on the Arerican Airlines
Pilots Seniority List in accordance with the terns and conditions
of the agreenent.” This language is identical to that contained
in the CBA in place during Anerican's prior acquisition of Ca
Ar.

> Despite Anerican's willingness to do so, the APA failed
to adhere to the CBA with regard to renedies for alleged
vi ol ations of the Scope Cause in Section 1. Section 1.L of the
CBA, titled “REMEDI ES” provides, verbatim

(1) The Conpany and the Association agree to arbitrate
any grievance filed by the other party alleging a
violation of this Section 1 on an expedited basis
directly before the System Board of Adjustnent sitting
with a neutral arbitrator. The arbitrator shall be a
menber of the National Acadeny of Arbitrators and
experienced in airline industry disputes. The burden
of proof will be determned by the arbitrator. The
provi sions of the Railway Labor Act shall apply to the
resolution of any dispute regarding this Section 1
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job action® resulted in an enornous nunber of flight
cancel | ations due to | ack of crew, which, in turn, cost Anerican
mllions of dollars in |ost revenues and affected hundreds of

t housands of passengers throughout the country.

The sick-out began on February 6, 1999. Fromthat day until
February 9, 1999, over 1600 flights were cancel ed because of |ack
of crew On February 10, 1999, Anerican sought relief fromthe
district court in the formof a Tenporary Restraining O der
(“TRO'). At 4:00 p.m (CST) on February 10 the district court
signed the TRO The TRO required the defendants and anyone
working for or with themto take “all reasonable steps within
their power” to prevent continuation or encouragenent of the
sick-out. The TRO al so contained specific requirenents: that the
defendants “instruct all pilots to resune their normal working

schedul e,” that the defendants notify all APA-represented pilots
by the “nopst expeditious neans possible” of the contents and
meani ng of the TRO, that the latter comrunication contain a
directive “to cease and desist” the sick-out, that the

comuni cati on be posted on the APA's web site, that the contents

of the TRO ordering paragraphs be included on all tel ephone

hotlines held by the APA that the defendants report by noon on

6 The parties have stipulated that the dispute |eading up
to this job action was a m nor dispute under the RLA. See
Anmerican Airlines, 53 F. Supp. 2d at 917 (“Because it was a
"m nor dispute,’ Defendants were prohibited by the RLA from
engaging in the sick-out as they did. The sick-out was thus an
illegal job action.”)
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February 12, 1999, the nethods used to effect the notice required
by the TRO and that copies of the notice and reports be
furni shed to Anmerican.

The district court found that the sick-out actually
increased in size after the TRO was signed. On February 11,
1999, the day after the TRO was signed, over 1200 flights were
cancel ed. That sane day, Anmerican sought to hold the defendants
incivil contenpt for violating the TRO. After hearing evidence
on Anerican's contenpt notion on February 12, 1999, the district
court issued an Order of Contenpt’ in which the defendants were
adj udged to be in civil contenpt. |In addition, a date was set
for a hearing on the issue of conpensatory damages for February
17, 1999.

At the February 17, 1999 hearing, American presented
evi dence regardi ng the anount of damages it suffered as a result
of the defendants' contenptuous conduct. The defendants did not
present evidence, but noved for a continuance which the district
gr ant ed.

The hearing on danages reconvened on April 12, 1999, and was
further continued until April 15, 1999. At the conclusion of the

hearing, the district court announced its decision fromthe bench

" That unpublished order can be found at 1999 W. 66188
(N.D. Tex. Feb. 13, 1999). The district court also nade findings
of fact and conclusions of law at this hearing which can be found
at 1999 W. 66168 (N.D. Tex. Feb. 13, 1999). Those findings and
concl usions were adopted in toto in the district court's final
opinion. See Anerican Airlines, 53 F. Supp. 2d at 917 n. 44.
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to award $45, 507, 280.00 in conpensatory danmages attributable to
t he defendants' conduct.
STANDARD CF REVI EW

We review contenpt findings and damage awards for contenpt
for abuse of discretion. See Martin v. Trinity Indus., Inc., 959
F.2d 45, 46 (5th G r. 1992); see also Crowe v. Smth, 151 F.3d
217, 226 (5th Cr. 1998) (noting that “review is not perfunctory”
where “a district court's inposition of sanctions under its
i nherent power is involved”). The district court's underlying
findings of fact are reviewed for clear error and its underlying
concl usions of |aw revi ewed de novo. See Petrol eos Mexicanos V.
Crawford Enterprises, Inc., 826 F.2d 392, 401 (5th G r. 1987)
(citing Anderson v. Cty of Bessenmer City, 470 U S. 564, 572
(1985)).

DI SCUSSI ON

Liability for Gvil Contenpt.

A The District Court's Order.

To support a contenpt finding in the context of a TRO the
order nust delineate “definite and specific” mandates that the
defendants violated. See FED. R QGv. P. 65; Travel host, Inc. v.
Bl andf ord, 68 F.3d 958, 961 (5th Cr. 1995). “An injunction nust
sinply be franmed so that those enjoined wll know what conduct
the court has prohibited.” Meyer v. Brown & Root Const. Co., 661

F.2d 369, 373 (5th Gr. 1981). The district court need not
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anticipate every action to be taken in response to its order, nor
spell out in detail the neans in which its order nust be
effectuated. See North Al ano Water Supply Corp. v. Cty of San
Juan, 90 F.3d 910, 917 (5th G r. 1996) (“Although this order does
not choreograph every step, |leap, turn, and bow of the transition
ballet, it specifies the end results expected and all ows the
parties the flexibility to acconplish those results.”).

The district court's TRO contained the foll ow ng provisions:

| T 1S ORDERED, that the Defendants, and each of
them their agents, successors, deputies, servants and
enpl oyees, and all persons acting by, in concert wth,
t hrough or under them or by and through their orders,
are hereby tenporarily restrained pending a hearing on
the prelimnary injunction in this matter:

(a) Fromecalling, permtting, instigating,
aut hori zing, encouraging, participating in,
approving or continuing any interference with
Anmerican's airline operations, including but
not limted to any strike, work stoppage,
si ck-out, slowdown or other concerted
refusals to fly over a mnor dispute or
otherwise in violation of the RLA 45 U S C
88 151-88 (1988).

AND I'T | S FURTHER ORDERED

(b) That the said Defendants and said ot her
persons acting in concert with them shal
take all reasonable steps within their power
to prevent the aforesaid actions, and to
refrain fromcontinuing the aforesaid actions
i f comrenced.

(c) That the said Defendants shall instruct al
pilots to resune their normal working
schedul e, and provide Plaintiff a copy of al
such instructions.

(d) That APA and the individually naned
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Def endants notify, by the nost expeditious
means possible, all APA-represented pilots
enpl oyed by Anerican of the issuance,
contents and neaning of this Tenporary
Restrai ning Order, and produce a copy of al
such nessages to Plaintiff.

(e) That the notice described in (d) above

i ncl
who

ude a directive from APA to those pilots
are engaging in a sick-out or other

concerted refusals to fly to cease and desi st

al |

such activity and to cease and desi st al

exhortations or commruni cati ons encouragi ng
sane.

(f) That APA and the individually naned
Def endants post the notice described in (d)
above to APA's Internet web site, and provide
a copy of the notice to the Plaintiff.

(g) That APA and the individually naned
Def endants include the contents of the
ordering paragraphs of this Order on all
recorded tel ephone hotlines under control of
Def endants or any of them wuntil such tinme as

t he

Court has acted on Plaintiff's Mtion for

a Prelimnary Injunction, and provide a copy
of all nmessages to the Plaintiff.

(h) That APA and the individually naned
Def endants report by February 12, 1999, by
sworn affidavit, the nethods used to effect

t he

notice described in (d) above to all APA-

represented pilots.

(ry Al
Pl ai
shal
t he

copies required to be furnished to the
ntiff by Defendants under this O der

| al so be contenporaneously furnished to
Court.

Def endants argue that all of the specific requirenments of

the TRO were net.

whet her the general

Qur exam nation of this issue focuses on

provi sions of the TRO were sufficiently clear

i n what conduct they mandated and prohi bited to support the

contenpt finding.



B. The Defendants' Efforts to Conply with the TRO

According to the defendants' brief, LaVoy appeared before
tel evision caneras immedi ately after the TRO was i ssued sayi ng
that the APA would conply with the district court's order and
aski ng APA nenbers to return to work. The evening of February
10, LaVoy and Mayhew participated in a conference call with
menbers of APA's Board of Directors. On this conference call,
Lavoy i nformed Mayhew and the Board of the TRO told themthat he
woul d send out a nessage to nenbers of the APA to begin
conpliance with the TRO as soon as possible, and told themthat
anot her conference call would be forthcom ng to discuss such
conpliance after APA' s counsel had an opportunity to reviewthe
TRO. According to the defendants, LaVoy “unequivocally” told the
Board that any pilot fit to fly ought to return to his schedul e.
That evening, at 7:30 p.m (CST), LaVoy recorded a nessage on the
APA's Information Hotline.® That nessage read in pertinent part:

It is inportant to bear in mnd that this order does

not constitute a judgnent on the nerits of the

contractual dispute and should have no effect on either

si de's bargai ning power.

Al so, please be aware that where the courts [sic] order

refers to “defendants,” it is referring to APA' s

National Oficers, Board of Directors, Negotiating

Comm ttee and General Counsel.
* % %

The Association wll conply with the judge's order and

8 This nessage was al so posted on the APA's web site. See
<http://ww.alliedpilots.org/pub/hotline/19990210. htm > (visited
July 17, 2000).
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pl ans to provide you, the nenbership, with nore

specific information about the order as soon as we have

had an opportunity to conplete our review

As we have enphasi zed throughout this dispute, we

remai n focused on negotiating an agreenent that is good

for all of the pilots involved in the Reno Air

acquisition. Today's |egal maneuvering by nanagenent

does not bring us any closer to our goal of a

negoti ated settl enent.

Foll ow ng a review by counsel the next norning, LaVoy
recorded a revised Hotline nmessage, ® which repeated the previous
day's statenents regardi ng managenent's | egal maneuvering and
that the TRO was not a judgnment on the nerits of the contractual
di spute and quoted the full text of the TRO In addition, the
February 11 (sent at 1 p.m (CST)) nessage contained the
follow ng statenent i mediately after the full quote of the TRO

That is the conplete text of the order. Fellow pilots,

the Allied Pilots Association and its officers do not

aut horize, ratify or condone any sick-out or slow down

or violation of the prohibitions in the ORDER W

further instruct all pilots to resune their nornma

wor ki ng schedul e and to otherwi se conply w th Judge

Kendal | 's February 10, 1999 order.

A simlar statenent, along with the text of the TRO was
distributed to all board and commttee nenbers with instructions
to post the nessage on all domcile bulletin boards, to tell al
pilots to resune their normal working schedul es and to convey

that the TRO prohibited a sick-out. 1In addition, a script for

® This nessage was al so posted on the APA's web site. See
<http://ww.alliedpilots.org/pub/hotline/19990211. html > (visited
July 17, 2000).
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phone bank!® volunteers was drafted.? This script instructed the
volunteer to read the foll ow ng statenent:

The Allied Pilot's Association and its officers do not

aut horize, ratify, or condone any sick out or slow down

or violation of the prohibitions contained in the

ORDER. We further instruct all pilots to resune their

normal wor ki ng schedule and to other wise conply with

Judge Kendal |'s February 10, 1999 ORDER

During the tinme between the issuance of the TRO (4 p. m,
February 10, 1999) and late the follow ng norning (February 11,
1999), the nunber of pilots on the sick list increased. Anerican
moved for a finding of contenpt and an award of conpensatory
damages agai nst the defendants on the afternoon of February 11.
The district court issued an order requiring the defendants to
show cause at a hearing at 10 a.m on February 12, 1999, as to
why they should not be held in contenpt. The district court also
schedul ed a hearing regarding Anerican's prayer for conpensatory
damages for February 16, 1999.

At the contenpt hearing the district court heard testinony
froman Anmerican vice president and from several APA w tnesses
called by Anerican. Qur review of the record shows that the

gquestioning and di scussion centered on the February 10, 1999,

communi cations imedi ately followi ng the issuance of the TRO

10 The district court found that the Union ran a phone bank
bet ween February 7 and February 10 to call pilots and actively

encourage themto call in sick. See Anerican Airlines, 53 F
Supp. 2d at 922. This active process of notifying nenbers was
referred to in testinony as a “phone tree.” See id. at n.69.

11 Mayhew assisted in the drafting of this script.
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According to the defendants' brief and our review of the record,
the district court asked the APA' s representatives why they did
not initiate a “phone tree”!?2 and why they did not order APA,
menbers, specific ternms, to clear the sick list imediately and
return to work.

At approximately 4 p.m (CST), followi ng the February 12,
1999, contenpt hearing, LaVoy placed yet another nessage (al ong
wth the text of the district court's order) on the APA s
Hot | i ne. 3

Before delivering the bul k of today’s nessage, | want

to make a personal plea to all of our pilots: the

Associ ation’s | eadershi p needs your help in conplying

w th Judge Joe Kendall’s Order. W need to get this
airline back up and running at full capacity, and we

12 Rather than set up the active “phone tree,” the APA had
set up a passive “phone watch” to notify nenbers of the TRO s
requi renents. Testinony reveal ed that a “phone watch” is passive
in the sense that the APA sinply has people answering the phone
when nenbers call in for information. See Anerican Airlines, 53
F. Supp. 2d at 922 n.68. The district court commented on this
rat her sudden switch in comuni cation format:

The evidence further denonstrates that although a
phone bank (in the formof a “phone tree”) was
operational to cause the sick-out, at the tinme of the
contenpt hearing on February 12, 1999, one has not been
established to call pilots to get themto stop. This
is so even though fromthe operation of the “phone
wat ch,” they had both the |ines and the manpower to
take this very reasonable action to end this ill egal
sick-out and conply with this Court's Order.

Anmerican Airlines, 53 F. Supp. 2d at 922 (footnotes omtted).

13 This nessage was al so posted on the APA's web site. See
<http://ww.alliedpilots.org/pub/hotline/19990212. htm > (visited
July 17, 2000). This nmessage was distributed to the 6,350 pilots
for whom the APA had e-nmail addresses.
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need to do so quickly. Please clear the sick |ist

i mredi ately and resune your normal schedul e. Again, APA
is absolutely serious about doing all we can to conply
wth the judge's order, and APA's entire | eadership is

asking for your help in doing so.
* * %

That is the conplete text of the order. Fellow pilots,

| repeat, the Allied Pilots Association and its

officers do not authorize, ratify or condone any sick-

out or slow down or violation of the prohibitions in

the order. Again, we further instruct our pilots to

clear the sick list, resune your normal worKking

schedul e and to otherw se conply wth Judge Kendall’s

February 10, 1999 order.

In addition, the APA started a “phone tree” and began actively
calling pilots and telling themto clear the sick list and return
to work.

C. Cvil Contenpt.

“A novant in a civil contenpt proceedi ng bears the burden of
establishing by clear and convincing evidence: 1) that a court
order was in effect, 2) that the order required certain conduct
by the respondent, and 3) that the respondent failed to conply
wth the court's order.” Martin v. Trinity Indus., Inc., 959
F.2d 45, 47 (5th Gr. 1992) (quoting Petrol eos, 826 F.2d at 401).
The cont enptuous actions need not be willful so long as the
contemmor actually failed to conply with the court's order. See
N.L.R B. v. Trailways, Inc., 729 F.2d 1013, 1017 (5th Cr. 1984).

D. Uni on and Individual Liability.

A union can be held in contenpt “if the strike was conducted

or encouraged by its nmenbers functioning as a union, by its

agents acting within their apparent authority, or by those whose
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acts the union can be held to have ratified by its inaction.”
Bl ack Dianond Coal M ning Co. v. Local Union 8460, 597 F.2d 494,
495 (5th Gr. 1979). “Ratification occurs where the union's
efforts to return strikers are so mninmal that the union's
approval or encouragenent may be inferred.” United States Steel
Corp., 598 F.2d at 365; see also Black D anond M ning, 597 F.2d
495 (“[T] he circunstances surrounding the strike nmay create an
i nference that the Union condones or ratifies the illegal
activity and the Union will be held responsible by its failure to
take neasures to end the strike.”). W find that the district
court did not abuse its discretion in concluding that the APA
ratified the illegal job action, and therefore, was in contenpt
of the TRO

The conduct of LaVoy and Mayhew failed to bring the APA into
conpliance with the TRO.* They are therefore responsible for
t he APA's disobedi ence of the TRO As executive officers of the
APA, LaVoy and Mayhew are subject to contenpt charges for their
failure to cause the APAto conply with the district court's
order. See Wlson v. United States, 221 U S. 361, 376-77 (1911);
see also NNL.R B. v. Maine Caterers, Inc., 732 F.2d 689, 691 (1st

Cir. 1984) (“[Aln officer, responsible for the corporation's

4 It is inportant for us to note that we are not setting
up an unreasonabl e standard for future labor litigants. LaVoy
and Mayhew are not being held responsible for their failure to
get the workers back to work, but for their failure to use their
best efforts to effectuate the APA' s conpliance with the TRO
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efforts and for its disobedience, nmay be held in contenpt.”).
The district court's conclusion that LaVoy and Mayhew are subject
to contenpt charges for their acts (or omssions) in this illega
job action was not in error.

E. The Defendants Viol ated the TRO

The district court found that the defendants' February 10,
1999, communi cation violated sections (a) thru (g) of the TRO
See Anerican Airlines, 53 F. Supp. 2d at 917-23. The district
court's factual findings with regard to defendants' efforts to
conply with the TRO on February 10, 1999, are not clearly
erroneous. The district court also found that the appellants
February 11, 1999, conmmunication violated sections (a), (b), (d),
(e) and (f) of the TRO. The district court's factual findings
wth regard to appellants' efforts to conply with the TRO on
February 11, 1999, are not clearly erroneous. For the reasons
that follow, we find that the district court did not abuse its
discretion in finding the defendants in civil contenpt for
violating the TRO.

1. The TRO s “all reasonabl e steps” requirenent.

Section (b) of the TROclearly required the APAto “take al
reasonabl e steps” to end or prevent the sick-out. Qur review of
the district court's order and the record | ead us to concl ude
that is was not clearly erroneous for the district court to hold

that this portion of the TRO inter alia, was not satisfied until
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4 p.m (CST) on February 12, 1999. W agree with the district
court's finding that the February 10 communi cation did not purge
t he defendants of contenpt due to the fact that the comrunication
was

so lacking in authoritative forceful ness that [it]

either [was] not heard at all . . . or [was] discounted

as being nerely stage lines parroted for the benefit of

sone |ater judicial review
United States Steel v. United M ne Wrkers of Anerica, 598 F.2d
363, 366 (5th CGr. 1979), quoted at Anerican Airlines, 53 F
Supp. 2d at 921-22.

The district court's finding that the February 11
comuni cation also failed to satisfy the “all reasonabl e steps”
portion of the TROis also not clearly erroneous. Like the
February 10 communi cation, the February 11 conmunication was a
m nimalist, non-authoritative directive that was nerely
acconpani ed by a verbati mquotation of the TRO

The district court's conclusions that the February 10 and 11
communi cations did not constitute “all reasonable steps” by the
APA are bol stered by additional docunents in the record prior to
the district court's issuance of the TRO on February 10, 1999.1

This evidence is a series of e-mails show ng that APA

representatives forewarned pilot nmenbers that a federa

1 The printouts of the e-mails were attached to Anerican's
“Menorandum i n Support of Plaintiff's Mdtion for a Tenporary
Restraining Order and Injunctive Relief,” filed with the district
court on February 9, 1999.
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i njunction may be forthcom ng, but that the pilots should not
feel conpelled to return to work imedi ately. The final

transm ssion, dated February 5, 1999, was witten by Los Angel es
APA Chai rman Denny Breslin and contained the foll ow ng
statenments:

This is the tine of the year when colds, flu and

Vi ruses abound. In addition to the normal health
concerns, the stress and distraction due to our current
contract dispute appears to be taking its toll. As an

organi zati on dedicated to safety, we cannot tol erate
any degradation of safety within our cockpits.

* * %
Captai ns, please nmake every effort to ensure that your
crewis not enotionally distracted in any way. Pl ease
don't engage in discussion in the cockpit that could
cause a safety hazard. |If you decide that you are
unfit to fly your next trip, and MOST pil ots probably
are, then you should contact crew schedule i nmedi ately
to let them know you are SICK. You are not required to
state the nature of your illness, and do not allow
yourself to be dragged into a discussion about it.

* * %

Qur intention is to vigorously defend any pilots' [sic]
right to use their sick | eave appropriately.
It is possible that a Federal Judge will enjoin the APA

froman alleged illegal job action. |If that happens it
does NOT nean that you, as an individual, may return to
work if you still feel too stressed to performsafely

in the cockpit. Renenber the FAA has given YQU t he

final determ nation whether or not you are fit for

flying duty.

This evidence, in front of the district court prior to its
i ssuance of the TRO strongly supports the district court's
finding that the comuni cations of February 10 and 11 did not

constitute “all reasonable steps” to prevent or otherw se stop

the sick-out. Indeed, it strongly inplies that the intention of
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the APA and its | eaders?® fromthe outset was to instigate the
very illegal job action that took place.
2. The TRO s “cease and desist” requirenent.

Section (e) of the TROrequired the APA to issue “cease and
desist” directives to pilots engaging in the sick-out. A plain
readi ng of the February 10 and 11 communi cati ons shows t hat
nei t her conmmuni cation contained a direction to stop the sick-out.
The February 11 addition to the communi cation that the “pilots
resune their normal working schedules” is “so lacking in
authoritative forcefulness” that it did little if anything to
halt the sick-out. As stated above, the nunber of APA pilots on
the sick list actually increased in size on February 11.

3. Def endants did not Purge Thensel ves of Contenpt
Until February 12.

W find that the district court's conclusion that defendants
failed to purge thensel ves of contenpt via the February 10 and 11
comuni cations was not clearly erroneous. Significant evidence
fromour review of the record shows that it was not unti
February 12, 1999, at 8 p.m (CST), that LaVoy finally took

action, on behalf of the APA sufficient to purge the defendants

16 Al'though there was originally some question as to
whet her the Union formally organized the sick-out, counsel for
defendants later admtted that they had a hand in organi zing the
illegal work action. See Anerican Airlines, 53 F. Supp. 2d at
922 n. 71 (describing as “troubling” this “conplete 180 degree
turn fromwhat had earlier been stated to the Court on the record
in open court by LaVoy and defendants' counsel”).
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of contenpt.

F. Due Process and the District Court's
Cont enpt Proceedi ngs.

Def endants argue that they were entitled to nore process
than they received during the contenpt phase of this proceeding.
As primary authority for this assertion, the defendants assert
that the standard applied in International Union, UWA v.
Bagwel |, 512 U. S. 821 (1994), should apply in the situation sub
judice. W decline the invitation to apply the principle
enunciated in Bagwell to civil contenpt situations.

Cont enpt proceedi ngs are naturally “summary in form and
swft in execution.” Ryals v. United States, 69 F.2d 946, 947
(5th Gr. 1934). The defendants' argunent that they are entitled
to what amounts to a full trial on the nerits of their contenpt
charge is contrary to case law. See, e.g., Placid Refining Co.
v. Terrebonne Fuel & Lube, 108 F.3d 609, 613-14 (5th Cr. 1997)
(holding that civil contenpt proceeding that gave “notice and an
opportunity to be heard” was constitutional), accord Al berti v.
Kl evenhagen, 46 F.3d 1347, 1359 (5th GCr. 1995).

The defendants had adequate notice of the contenptuous acts
or om ssions alleged by Anerican. Anerican's Mtion for Contenpt
asked the district court to hold the defendants in contenpt
because (1) the sick list increased in nunber after the issuance

of the TRO, (2) the nessages on the Hotline and the Internet were
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not in conpliance with the TRO s nmandates; and (3) the defendants
did not take “all reasonable steps within their power to” prevent
continuation of the sick-out.

W find that the allegations in Anerican's Mtion for
Cont enpt provi ded the defendants adequate notice to informthem
of the nature of the charges and to enable themto prepare a
defense. “Sinple notice is all that is required.” United States
v. Powers, 629 F.2d 619, 625 (9th Cr. 1980). Couple this with
the district court's Show Cause Order!” and the record shows that
def endants were provided with all the notice necessary under the
Due Process d ause.

Def endants al so argue that the district court's decision to
all ow Anerican to expand the record after the February 12 hearing
W t hout giving defendants an opportunity to confront this new
evidence violated their right to due process. As noted in our
di scussion of the defendants' violations of the TRO the February
10 and 11 conmunications along with the series of e-mails
forewarning the pilot nenbers of inpending court action (all of
which were in front of the district court prior to its issuance

of the TRO provide sufficient evidence that the defendants

7 The district court's “Order to Show Cause” advised the
def endants to appear on February 12 and “show cause, if any there
be, why they should not be adjudged in civil contenpt of this
Court, and why the Court should not inpose fines on Defendant APA
and i ndivi dual naned Defendants, as prayed in the Mtion of
Plaintiff.”
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actions did not conply with the spirit or letter of the TRO
Therefore, any discussion of the post-February 12 evidence is
unnecessary and noot .

1. *“Conpensatory Damages” for Cvil Contenpt.

A “Conpensat ory Danmages” Under the RLA vs. “Conpensatory
Damages” for Violation of a Court Order.

In this circuit, Anmerican nmay not recover fromthe APA or
its representatives under the RLA for danages caused by ill egal
strikes due to “mnor disputes.” See Burlington Northern Rail.
Co. v. Brotherhood of Mi ntenance of Way Enpl oyees, 961 F.2d 86,
88 (5th CGr. 1992) (Wsdom J.); Louisville & Nashville Rail. Co.
v. Brown, 252 F.2d 149, 154-55 (5th Gr. 1958). The analysis in
Brown focused on the fact that Congress did not specifically note
in the RLA that damage renedi es were avail able. See 252 F.2d at
155. Inportantly, this analysis did not hold that district
courts were stripped of their contenpt renedies by the RLA

There is a difference between a damage action by an enpl oyer
for harmresulting froman illegal strike and a conpensatory
sanction issued by a court for disobedience of its nandates.!®
Wth the conpensatory sanction, the end result is largely the

sane as an action for damages--the enployer is conpensated. See,

8 This point was al so not |ost on the district court.
See, e.g., Anerican Airlines, 53 F. Supp. 2d at 941 n. 182 (“The
money i s not being ordered paid because of the illegal work
st oppage, but for the damages caused by not ending it when
ordered to do so by a federal court.”).
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e.g., Chandler v. Janes, 180 F.3d 1254, 1270 (1ith G r. 1999)
(“Conpensatory sanctions nerely imtate the relief that would be
provided in a damages action.”). However, the justification for
the sanction is different than that for the damage action. The
district court recognized this distinction in its articulation of
the controversy in this case:

The basic controversy in this case is whether the APA

was engaged in an illegal job action under the RLA and

whet her they should be ordered to stop via a TRO and

Injunction after a hearing. The basic controversy was

resolved in favor of Anmerican when the Court found and

the APA stipulated that this was a “m nor dispute”

under the RLA, thus making the APA instigated sick-out

an illegal job action under the RLA. Furthernore, the

parties have now asked the Court to enter an agreed

injunction. If the TRO had been obeyed, the APA woul d

not owe a di me because danmages are not avail abl e under

the RLA. But the Defendants are liable for damages

because of their contenptuous acts of not obeying and

ending the illegal sick-out when ordered.
Anmerican Airlines, 53 F. Supp. 2d at 939-40. In short, the
sanction was issued in this case to conpensate Anerican for the
damages caused by the defendants' violation of the TRO not a
viol ation of the RLA

“Judi cial sanctions in civil contenpt proceedings, may in a
proper case, be enployed for either or both of two purposes: to
coerce the defendant into conpliance with the court's order, and
to conpensate the conplainant for | osses sustained.” United
States v. United M ne Wrkers of Anerica, 330 U. S. 258, 303-04
(1947); see also Norman Bridge Drug Co. v. Banner, 529 F.2d 822,

827 (5th Gr. 1976) (“Conpensatory civil contenpt reinburses the
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injured party for the | osses and expenses incurred because of his
adversary's nonconpliance.”), accord Travel host, 68 F.3d at 961-
61; Petroleos, 826 F.2d at 400. Because the contenpt sanction in
this case was ordered to conpensate Anerican for |ost revenue
resulting fromthe defendants' contenptuous conduct, it is
clearly conpensatory in nature.?®

The district court “has broad discretion in the assessnent
of damages in a civil contenpt proceeding.” Long Island Rail.
Co. v. Brotherhood of Rail. Trainmen, 298 F. Supp. 1347, 1347
(E.D.N Y. 1969). “The purpose is to conpensate for the danages
sustained. The public rights that the said court orders sought
to protect are inportant nmeasures of the renmedy.” 1d. (citing
McConb v. Jacksonville Paper Co., 336 U. S. 187, 191 (1949)). In
this case the sanction issued by the district court sought to
protect the sanctity of judicial decrees and the |egal process.
See McConb, 336 U.S. at 193 (“The neasure of the court's power in
civil contenpt proceedings is determned by the requirenents of
full remedial relief.”). “In our conplex society, there is a
great variety of limted |oyalties, but the overriding |oyalty of

all is to our country and to the institutions under which a

¥ Inits April 12, 1999, hearing on conpensatory danmages,
the district court was enphatic in using the civil contenpt
term nology and in proclaimng that any damages paid by the APA
were going directly to Anerican. “Wiile the district court's
characterization is certainly not controlling, it can be
considered.” Petroleos, 826 F.2d at 399 n. 11 (citations
omtted).
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particular interest may be pursued.” United M ne Wrkers, 330
U S at 306. The district court did not abuse its discretion in
deciding to award Anerican conpensatory damages for the injuries
caused by the defendants' civil contenpt.

B. Due Process and “Conpensatory Damage” Proceedi ngs.

Qur review of the record in this case denonstrates that the
i ssue of damages is indeed a conplex one. @ven the fact that
t he damages are not susceptible to sinple quantification, we nust
ensure that careful procedures were used to ascertain the anount
appropriate to conpensate Anerican and to vindicate the district
court's authority to demand adherence to its orders. W find
that the district court did not abuse its discretion during the
damage phase of its contenpt proceeding as it addressed the issue
wi t h adequate procedural vigilance.?

At the February 17, 1999, hearing, Anerican presented its
case-in-chief which relied heavily on expert testinony. The
def endants were allowed to cross exam ne the experts, but were
not gi ven advance notice of the experts' reports or allowed to
depose the experts. Wien Anerican was finished presenting its
case, the defendants requested a continuance to devel op their

defense. The district court granted the defendants' request and

20 Consistent with our due process analysis with respect to
the liability phase of the civil contenpt proceeding, we decline
to adopt a procedural requirenent in civil contenpt sanction
hearings akin to that set forth in Bagwell.
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conti nued the danages phase of its contenpt hearing until md-
April. At this subsequent hearing, defendants were again all owed
to cross examne the plaintiff's experts and were allowed to
present their other evidence. The extension of tinme allowed the
def endants nore than adequate tine to develop their argunents
regardi ng the damages caused by their conduct.

The defendants' brief discusses at |ength only one specific
exanpl e of how the district court purportedly violated their due
process rights in the damages hearing: the so-called “truncated
di scovery process.” The manner in which the district court
tailored the discovery to the particul ar demands of the damages
phase of this case was well within its discretion in this
particul ar case. See, e.g., Minoz v. Or, 200 F.3d 291, 305 (5th
Cir. 2000). |In our view, defendants have not denonstrated how
addi tional discovery would shed any significant anount of |ight
on the issue.

Qur review of the record reveals no evidence of inadequate
due process during the danmage phase of this trial. The
procedural framework set up by the district court was sufficient
for all parties to develop their respective damage cases. Both
si des presented conpl ex damage nodel s that invol ved expert
testinony and i ndustry docunent analysis. Based on the testinony
of Anmerican's danage experts, inter alia, the district court

determ ned that Anerican's overall |oss caused by the work
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st oppage were sonmewhere between $200 to $250 nmillion.?t The
basis of the district court's conpensatory damage award was the
actual damages suffered during the two days the APA was in
contenpt. This anmount, approximately $51 mllion, was reduced
another 11 percent for the margin of error in Anerican's revenue
estimati on and “booki ng away” that may have occurred.?? Any
additional tinme and proceedi ngs woul d serve to prolong this
unfortunate incident and woul d not benefit anyone.

The district court's decision to continue the damages
hearing and tailor the discovery process in the manner it chose
was not an abuse of discretion.

CONCLUSI ON

For the aforenentioned reasons, we AFFIRM the district

court's ruling on the defendants' liability for civil contenpt.

We also AFFIRM the district court's determ nation of damages for

2l The district court ultimately found the testinony of
APA' s damage nodel experts contradictory, see Anerican Airlines,
53 F. Supp. 2d at 935 (finding that the two APA experts differed
with each other on the harmsuffered by Anerican by a factor of
six and differed on the anount of damages for the two days by a
factor of two), and unreliable. See id. (finding the assunptions
that fornmed the basis for their calculations were “inconsistent
with the obligations inposed on Contemtmmors by the TRO and the
reality of the pilots' actions as evidenced by their conduct once
they were directed to return to work on February 12"). These
findings by the district court are not clearly erroneous.

22 Booking away is a phenonenon that occurs when passengers
becone aware of the fact that there is sonme sort of job action
going on at Anerican, then those whose tickets permt themthe
flexibility to change their reservations, change themto another
airline because of potential disruption of service at Anerican.
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t hat civi

AFFI RVED.

cont enpt .
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