UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-10560
Summary Cal endar

POTOVAC | NSURANCE COVPANY OF | LLINO S,

Pl ai ntiff-Counter Defendant-Appell ant,

VERSUS

JAYHAVK MEDI CAL ACCEPTANCE CORPORATI ON ET AL.,
Def endant s,
JAYHAVK MEDI CAL ACCEPTANCE CORPORATI ON

Def endant - Count er C ai mant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas, Dallas Division

January 4, 2000
Before SM TH, BARKSDALE and PARKER, Circuit Judges.
Robert M Parker, Crcuit Judge:

Appel I ant, Potomac | nsurance Conpany of Illinois
(“Potomac”), appeals the district court's ruling on summary
j udgnent that Potomac had a duty to defend Appellee, Jayhawk
Medi cal Acceptance Corporation (“Jayhawk”) in three |lawsuits
under the terns of a conprehensive general liability insurance
policy. The specific issue on appeal is the district court's
hol ding that a “professional services” exclusion in the policy

did not apply to relieve Potomac of its duty to defend. Because



we find that the services perfornmed by Jayhawk were not
“prof essional services,” we AFFI RM
FACTS AND PROCEEDI NGS BELOW

Jayhawk provides financing for elective surgeries and refers
clients to doctors who performsuch surgeries. At all pertinent
tinmes referred to herein, Jayhawk was insured by Potonmac under a
conprehensive general liability policy. The policy provided
coverage for “bodily injury” and “property damage” caused by an
occurrence during the period covered by the policy. dains
related to the rendition of professional services are
specifically excluded fromcoverage. The applicabl e excl usion
reads:

Wth respect to any professional services shown in the

Schedul e, this insurance does not apply to “bodily

injury,” “property damage,” “personal injury,” or

“advertising injury” due to the rendering or failure to

render any professional service.

In 1998, Jayhawk was sued by three persons who were
dissatisfied with the results of their breast augnentation

surgeries.! After Jayhawk submtted these clains to Potonac for

a defense, Potomac filed a declaratory judgnent action in federal

! Two of the cases were filed agai nst Jayhawk and the doctors
who perfornmed the surgeries. See Lasoya v. Al -Marashi, MD., et
al ., No. DV98-1835 (116th Dist. C., Dallas County, Texas);
Juarez v. Jayhawk Medical Acceptance Corp., et al., No. 798281
(Dist. C., Oange County, California). One case was initiated
by Jayhawk, but the patient filed a counterclaim See Jayhawk
Medi cal Acceptance Corp. v. Sarmento, No. CV198-423AC (7th D st.
., day County, Mssouri).
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court.? The district court ruled that the act of referring
patients to doctors to performelective surgeries is not a
“prof essional service” so as to be excluded from coverage under
this general liability policy and that Potomac had a duty to
defend Jayhawk in the |awsuits.

The question thus becones whether referring
patients to doctors and verifying their qualifications
to performelective surgery are inherent to the
speci al i zed know edge Jayhawk brings to its business.
Jayhawk argues that it sinply arranges financing for
patients and contracts with physicians. O course, the
poi nt of maeking these contracts is to put doctors on a
referral list; however, no specialized know edge or
skill particular to the business is required once these
financial arrangenents are made. Potonac has failed to
prove that referrals thensel ves involve anything nore
than nerely finding a | ocal doctor who has arranged to
participate in the program The Court therefore
concludes that the act of referring patients to doctors
for elective surgery is not a “professional service” in
the context of this particul ar case.

Based on the general allegations of negligent referrals in
each of the three conplaints against Jayhawk and the fact that
the mere act of referral does not constitute a “professional
service,” the Court held that Potomac had a duty to defend
Jayhawk in the |awsuits.

STANDARD OF REVI EW

Qur review of a grant of summary judgnent is de novo. See

2 Jayhawk asserted counterclains for breach of contract,
unfair clainms settlenment practices, breach of the duty of good
faith and fair dealing and violations of the Texas |nsurance
Code. Neither party sought summary judgnent regardi ng these
cl ai ns.

-3-



Canutillo v. Indep. School Dist. v. National Union Fire Ins. Co.,
99 F.3d 695, 700 (5th Cr. 1996). |In addition, the district
court's interpretation of an insurance contract is reviewed de
novo. See id.; Principal Health Care v. Lewer Agency, Inc., 38
F. 3d 240, 242 (5th CGr. 1994).
| NSURANCE CONTRACT | NTERPRETATI ON

In this case, Texas rules of contract interpretation
control. See Amca Mut. Ins. Co. v. Mdak, 55 F.3d 1093, 1095
(5th Gr. 1995). Texas courts interpret insurance contracts
under the sanme rules that apply to contracts generally. See
Barnett v. Aetna Life Ins. Co., 723 S.W2d 663, 665 (Tex. 1987).

In examning a sunmary judgnent ruling relating to the
construction of an insurance contract, we nust first determ ne
whet her the applicable policy terns are anbi guous. See
Canutillo, 99 F.3d at 700 (citing Yancey v. Floyd Wst & Co., 755
S.W2d 914, 917 (Tex. App.--Fort Worth 1988, wit denied)). |If
the terns of a contract are reasonably susceptible to two
differing interpretations, then that contract is anbi guous. See
Coker v. Coker, 650 S.W2d 391, 393 (Tex. 1983). Any anbiguity
in a contract is resolved in favor of the insured. See National
Union Fire Ins. Co. v. Hudson Energy Co., 811 S.W2d 552, 554
(Tex. 1991). This Circuit recently spoke on the effect that a
contract's anbi guousness has on a court's construction of that

contract.



Under Texas |aw, an insurance contract wll be [sic] not

be construed neutrally unless it is susceptible of only

one reasonable construction. If nmultiple interpretations

are reasonable, the court nust construe the contract

against the insurer, and this applies with special force

when exceptions to liability are exam ned.
Travel ers Indemmity Co. v. CI TGO Petrol eum Corp., 166 F.3d 761
769 (5th Cir. 1999) (citing Western Heritage Ins. Co. v. Magic
Years Learning Centers and Child Care, Inc., 45 F. 3d 85, 88 (5th
Cir. 1988)). “These special rules favoring the insured, however,
are applicable only when there is an anbiguity in the policy; if
the exclusions in question are susceptible to only one reasonabl e
construction, these rules do not apply.” Canutillo, 99 F. 3d at
701.3

Texas courts use the “eight corners” or “conplaint
all egation” rule when determ ning whether an insurer has a duty

to defend. See Canutillo, 99 F.3d at 701; Duncanville Di agnostic

Cr., Inc. v. Atlantic LIoyd's Ins. Co., 875 S.W2d 788, 789

3 “Not every difference in the interpretation of an insurance
policy amounts to an anbiguity.” Maryland Casualty Co. v. Texas
Comrer ce Bancshares, Inc., 878 F. Supp. 939, 941 (N. D. Tex.
1995). Although the insured and the insurer take conflicting
vi ews of coverage, neither conflicting expectations nor
dialectics are sufficient to create anbiguity. 1d. (citing
Forbau v. Aetna Life Ins. Co., 876 S.W2d 132, 134 (Tex. 1994)).
In addition, nere absence of a policy definition does not give
rise to a finding of anbiguity. See Harris Methodi st Health Sys.
v. Enpl oyers Reinsurance Corp., No. 3:96-CV-0054, 1997 W. 446459,
at *5 (N.D. Tex. July 25, 1997) (noting that “Texas courts have
previously given neaning to the phrase 'professional services
where it has not been specifically defined in an insurance
contract, reinforcing the idea that the absence of a policy
definition does not create an anbiguity”) (footnote omtted).
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(Tex. App.--Eastland 1994, wit denied) (“To determ ne whether an
insurer has a duty to defend its insured in a |awsuit, the
allegations in the underlying suit nust be considered in |Iight of
the provisions of the insurance policy.”). Qur decision
regarding the duty to defend is not influenced by “facts
ascertai ned before the suit, developed in the process of
litigation, or by the ultimte outcone of the suit.” @lf Chem
& Metal lurgical Corp. v. Associated Metals & Mnerals Corp., 1
F.3d 365, 369 (5th Gr. 1993) (quoting Anerican Alliance Ins. Co.
v. Frito-Lay, Inc., 788 S.W2d 152, 153-54 (Tex. App.--Dallas
1990, wit disnid)).

An insurer must defend an insured only when facts alleged in
the conplaint, if taken as true, “potentially state a cause of
action within the terns of the policy.” Canutillo, 99 F. 3d at
701 (quoting GQulf Chem, 1 F.3d at 369). As long as the
conplaint states at |east one cause of action within the policy's
coverage, the duty to defend attaches. See Rhodes v. Chicago
Ins. Co., 719 F.2d 116, 119 (5th G r. 1983).

DI SCUSSI ON

Pursuant to the “eight corners rule” we will exam ne each
of the three conplaints in the underlying |lawsuits involving
Jayhawk in |ight of the general liability policy and the
“prof essional services” exclusion contained therein to

determ ne whet her Potonmac is obligated to defend Jayhawk. As
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the district court noted, the patients all generally alleged
negligent referrals on the part of Jayhawk; however, only two
two plaintiffs allege that Jayhawk nade specific
representations as to the conpetency of the doctors who
performed the surgeries.

The Sarm ento Case.

Julia Sarmento alleged negligent referral and negli gent
i nvestigation of Dr. John Baeke's qualifications agai nst
Jayhawk in a counterclaim |In her negligent referral
allegation, Ms. Sarmento fails to allege that Jayhawk did
anyt hing beyond nerely referring her to Dr. Baeke. Because
mere referrals are admnistrative, or mnisterial tasks that
do not fall within the exclusion for “professional services,”
we affirmthe district court's ruling the Potomac nust defend
Jayhawk in the lawsuit brought by M. Sarm ento.

The nere act of referring a person to a doctor does not
constitute a “professional service” as the phrase is defined
in Texas. Recently, the Texas Court of Appeals held that an
attorney's solicitation letter sent to a prospective client,
whi ch does not include any | egal advice, did not fall within
an i nsurance policy exclusion exenpting “designated
prof essional services.” See Atlantic Lloyd' s Ins. Co. v.
Susman Godfrey, 982 S.W2d 472, 478 (Tex. App. 1998--Dall as,

wit denied). The Court of Appeals gave the foll ow ng



statenent regardi ng “professional service”:

[I]t is clear that a professional nust performnore

than an ordinary task to perform a professional

service. To qualify as a professional service, the

task nust arise out of the acts particular to the

i ndividual's specialized vocation. W do not deem an

act a professional service nerely because it is

performed by a professional. Rather, it nust be

necessary for the professional to use his specialized

know edge or training.
Susman Godfrey, 982 S.W2d at 476-77 (citations omtted). See
al so Duncanville, 875 S.W2d at 790 (“In sone sense, of
course, a profession involves |abor, skill, education, special
know edge and conpensation or profit.”). It is clear that the
mere act of referring a patient to a doctor, w thout nore,
does not constitute a professional service. Therefore, we
affirmthe district court's ruling with respect to M.
Sarm ento. Potomac nust defend Jayhawk in this suit.

The Lasoya and Juarez Cases

The remai ning two conpl ai nts agai nst Jayhawk, allege nore
than nere referrals in their negligent referral clains. The
Lasoya conplaint and the Juarez conplaint allege that Jayhawk
made specific statenents regardi ng the conpetency of the
doctors to whom Ms. Lasoya and Ms. Juarez were referred.
Al t hough an allegation that Jayhawk represented that these
doctors were conpetent goes beyond a nere referral, such an

al l egation does not constitute the performance of a

“prof essional service” as defined by Texas courts.



“To qualify as a professional service, the task nust
arise out of the acts particular to the individual's
speci alized vocation. . . . [I]t nust be necessary for the
prof essional to use his specialized know edge or training.”
Susman Godfrey, 982 S.W2d at 476-77 (citations omtted).
Jayhawk is not in a profession. It provides financial
assi stance to persons seeking el ective operations not
ot herwi se covered by insurance. |In addition, Jayhawk's
know edge relates to financial matters, not to doctor
qualifications. Therefore, a referral that represents that a
particul ar doctor is qualified does not constitute a
“prof essional service” under the facts of this case. Potonac
has a duty to defend Jayhawk in these two cases as well.

CONCLUSI ON

For the above-stated reasons, we AFFIRM the district
court's ruling that Potomac has a duty to defend Jayhawk in
the three lawsuits filed by Ms. Sarm ento, Ms. Lasoya and M.

Juar ez.



