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BENAVI DES, Circuit Judge:

Petitioner Juan Soria (Soria), convicted of capital nurder in
Texas and sentenced to death, requests from this Court a
Certificate of Appealability (COA) pursuant to 28 U S C 8§
2253(c)(2). Soria raises nunerous argunments on appeal, including
denial of equal protection, denial of an inpartial jury, and
i neffective assi stance of counsel. Finding that Soria has not nade
a substantial showing of the denial of a constitutional right, we
deny the COA

| . BACKGROUND

By way of indictnent, a Tarrant County grand jury charged
Soria wth the capital offense of nmurdering Allen Bolden, while in

the course of commtting and attenpting to commt the offenses of



robbery and ki dnapi ng, and the offense of nmurdering Allen Bol den.
A jury found Soria quilty of capital nurder. After a separate
puni shnment hearing, the jury answered affirmatively the two speci al
i ssues submtted pursuant to Article 37.071 of the Texas Code of
Crimnal Procedure.! As aresult of the jury' s findings, the trial
court assessed punishnent at death by |ethal injection.

On direct appeal, the Texas Court of Crimnal Appeals
initially affirmed the conviction but reforned the sentencetolife
i nprisonment, hol ding that the evidence was i nsufficient to support
the jury’'s finding that Soria would be a continuing threat to
society. Soria v. State, No. 69,679 slip op. (Tex.Crim App. June
8, 1994) (per curiam (unpublished). 1In an opinion on the State’s
motion for rehearing, the Court affirmed Soria s conviction and
reinstated the death sentence. Soria v. State, 933 S . W2d 46
(Tex. Crim App. 1996), cert. denied, 117 S.C. 2414 (1997).

Soria, through counsel, filed a state application for a wit
of habeas corpus. After a “hearing” by affidavit, the trial court

entered findings of fact and concl usi ons of |aw reconmendi ng t hat

! The trial court submtted the follow ng questions to the
jury in the punishnent charge:

Do you find from the evidence beyond a
reasonabl e doubt that the conduct of the
defendant that caused the death of the
deceased was conmmtted deliberately and with
the reasonabl e expectation that the death of
t he deceased or another would result?

Do you find from the evidence beyond a
reasonabl e doubt that there is a probability
that the defendant would commit crimnal acts
of violence that woul d constitute a continuing
threat to society?



habeas relief be denied. The Court of Crimnal Appeals denied
relief, expressly adopted the trial court’s findings, excepting,
W t hout expl anation, concl usions of lawtwo, twelve, and thirteen.

Soria, through counsel, filed the instant federal petition for
a wit of habeas corpus. The respondent answered the petition and
moved for sunmmary judgnent. After hearing oral argunent on the
respondent’s notion, the district court denied relief ina witten
or der. Soria noved for a COA, which was denied by the district
court. Soria now requests a COA fromthis Court.

1. STANDARD OF REVI EW

Soria filed his section 2254 application for habeas relief on
January 15, 1999, which was after the April 24, 1996 effective date
of the Antiterrorismand Effective Death Penalty Act (AEDPA). His
application therefore is subject to the AEDPA. Lindh v. Mirphy,
521 U. S. 320, 336, 117 S.Ct. 2059, 2068 (1997). Under the AEDPA
a petitioner nust obtain a COA. 28 U S.C 8§ 2253(c)(2). A CQOA
wll be granted only if the petitioner makes “a substantial show ng
of the denial of a constitutional right.” 28 U S. . C 8§ 2253(c)(2).
To make such a showing, a petitioner “nust denonstrate that the
i ssues are debatable anong jurists of reason; that a court could
resolve the issues [in a different manner]; or that the questions
are adequate to deserve -encouragenent to proceed further.”
Barefoot v. Estelle, 463 U S. 880, 893 n.4, 103 S.C. 3383, 3394
n.4 (1983) (citation and internal quotation marks omtted). Any
doubt regarding whether to grant a COA is resolved in favor of the

petitioner, and the severity of the penalty may be considered in



maki ng this determnation. Fuller v. Johnson, 114 F.3d 491, 495
(5th Gir. 1997).

[11. ANALYSI S

Soria asserts nunerous grounds of error in his application for
COA. Each will be addressed in turn

A EQUAL PROTECTI ON CLAI M

Relying on Batson v. Kentucky, 476 U S. 79, 106 S.C. 1712
(1986), Soria asserts that the state trial court’s refusal to
requi re the prosecutor to provide racially neutral explanations for
perenptorily challenging two Hi spanic venire nmenbers resulted in a
violation of the Equal Protection Cause of the Fourteenth
Amendnment. To evaluate a Batson claim we |look to the foll ow ng
framework: (1) the petitioner nust make a prina facie show ng that
the prosecutor exercised his perenptory strikes on the basis of
race; (2) the burden of production then shifts to the prosecutor
to articulate a race-neutral reason for challenging the venire
menber; and (3) finally, the trial court nust decide whether the
petitioner has sustained his burden of proving purposeful
di scrimnation. Thonpson v. Cain, 161 F.3d 802, 810-11 (5th Cr
1998) .

To establish a prinma facie case, Soria was required to
denonstrate that the prosecutor exercised perenptory chall enges

against mnority venire nenbers--in this case Hi spani cs?--and that

2 |n Batson, the Suprenme Court required that the party
objecting to the chall enges be of the sane cogni zabl e race as the
excluded venire nenbers. 476 U S. at 96, 106 S.C. at 1723. The
Suprene Court | ater abandoned this requirenent. Powers v. Ohio,
499 U.S. 400, 111 S.Ct. 1364, 1366 (1991).
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the relevant circunstances raised an inference of purposeful
di scrim nation. Batson, 476 U.S. at 96, 106 S.Ct. at 1723. An
inference may be drawn from such circunstances as a “pattern” of
strikes against mnority venire nenbers and the remarks nade by a
prosecutor during voir dire. 1d. at 96-97, 106 S.C. at 1723.

In the instant case, the trial court’s statenent that it did
not “see a pattern or a systematic exclusion” and its refusal to
require the prosecutor to articulate his reasons for the strikes
should be treated as a finding that Soria failed to make a prim
faci e case of discrimnation under Batson.?

On direct appeal, the Texas Court of Crim nal Appeal s provided
the follow ng factual analysis upholding the trial court’s finding
that no prinma facie case was nade:

Ei ghty-four (84) veni remenbers were
exam ned by the parties during the selection
process. O these, 25 were excluded for cause
on notion of one or the other party, and 13
were excused by the trial judge, either on
agreenent of the parties, due to a previously
uncl ai red exenption, or for reasons of
hardship. Two of these 38 prospective jurors
were hispanic people, but there 1is no
suggestion that either was excluded in
viol ati on of Batson .

O the 46 remai ning venirenen, three were
hi spani ¢ people. Two of these were struck by
the State. The other was not chall enged by
either party, and so served on the jury.
G ven the proportion of hispanic people on the
venire and conparing it with the proportion of
hi spani ¢ peopl e struck by the prosecutor, the

3 See, e.g., United States v. Branch, 989 F.2d 752, 755 (5th
Cir. 1993) (explaining court’s statenent that “I don’t think you
have the absolute right to have every bl ack on the panel sit on the
jury” would be treated as a finding that appellants failed to make
a prima facie case of discrimnation).
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foll ow ng observations seem pertinent to the
i ssue of deliberate racial discrimnation.

The State used 16 perenptory chall enges
during the selection process. Forty-six (46)
people were potential targets of these
strikes. Three were hispanic. The
prosecuting attorney actually struck two
hi spanic people and 14 nonhispanic people.
This neans that he wused 12.50 % of his
perenptory strikes against nenbers of an
identifiable ethnic group conprising only 6.52
% of the eligible venire. |In other words, he
struck hispanic people at alnost twice the
rate such peopl e woul d have been el i m nated by
random excl usi on.

Nevert hel ess, had the prosecutor struck
one |ess hispanic person, the rate of
exclusion (6.25 %9 would have been nearly the
sane as if random Thus, but for a single
perenptory strike out of the 16 actually
exercised by the State, no inference of
i ntentional di scri m nati on woul d be
statistically supportable.

* * *

W have not been asked to consider
anything but the foregoing statistics. | t
shoul d be noted, however, that the voir dire
exam nation of the two hispanic people who
were struck by the State does not appear to
differ significantly as regards any
inplication of racial bias from that of the
hi spanic person who actually served as a
juror. In this regard, [Soria] has not
suggested any such basis nor referred us to
any portion of the record which he alleges to
di scl ose raci al di scrim nation by t he
prosecuting attorney.

* * *

A deviation fromthe normof but a single
strike sinply does not so clearly raise an
inference of racial discrimnation that a
factfinding to the contrary nmust be disturbed
on appeal. Al t hough, in this case, one
perenptory challenge anounts to twice the
nunber expected fromrandomsel ection, it also
represents but a single increnent greater than
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random selection would produce under ideal
circunstances. Thus, . . . this case does not
clearly raise an issue of pur posef ul
discrimnation, since little can legitimtely
be inferred froman unexpectedly high rate of
strikes when the absolute nunber of those
strikes is very |ow. In these circunstances
we cannot fairly conclude that the trial judge
erred to think the nunber and circunstances of
perenptory chal | enges agai nst hi spani c
veni remenbers did not actually present a bona
fide issue of racial discrimnation
The state court’s determ nation that Soria failed to nake a
prima facie showng is a factual finding. See Branch, 989 F.2d at
755. Therefore, in reviewing this finding, we nust accord it a
presunption of correctness, which can only be rebutted by “clear
and convi nci ng evidence.” Thonpson, 161 F. 3d at 811; § 2254(e)(1).
Citing Batson, Soria asserts that “the trial judge revi ewed

the evidence for ‘purposeful discrimnation, as opposed to an
i nference of purposeful discrimnation. Soria does not provide a
cite to the record to support his contention that the trial court
erroneously held himto a higher standard. Qur independent review
of the record reveals that, in fact, the trial court found “there
was no pattern or systematic exclusion of persons of the sane
et hni ¢ background.” Contrary to Soria's assertion, the trial
court’s finding conports with the Suprene Court’s requirenents as
menorialized in Batson. | ndeed, the Suprene Court, by way of
exanpl e, opined that “a "pattern’ of strikes against black jurors
included in the particular venire mght give rise to an inference
of discrimnation.” 476 U.S. at 97, 106 S.C. at 1723 (enphasis
added) .

Soria further argues that “by refusing to put the prosecutor
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to his burden under Batson, the trial judge denied petitioner of
the very evidence which would be used to establish purposeful
di scrimnation.” This argunent indicates a fundanental
m sunderstanding of the burden-shifting framework crafted in
Bat son. “The “shifting burden’ described in the Batson franmework
is one of production only.” United States v. Bentley-Smth, 2 F. 3d
1368, 1373 (5th Gr. 1993). The party asserting the claim of
pur poseful discrimnation always shoul ders the ultimte burden of
persuasion. See id. More inportant, Batson nakes clear that a
petitioner must establish a prim facie case before a prosecutor is
required to cone forward with a neutral explanation for the
chal l enges. 476 U. S. at 96-97, 106 S.C. at 1723. Once a prim
facie case is established, the reason proffered by the prosecutor
wll be deened race neutral unless a discrimnatory intent is
i nherent in such explanation. Bentley-Smth, 2 F.3d at 1373.
Sori a does not now point to any evidence establishing a prim
faci e case of purposeful discrimnation during voir dire other than
the fact that two Hi spanics were perenptorily challenged. Although
a perenptory challenge based on the race of even one mnority
veni re nmenber constitutes a violation of Batson, “a defendant nust
prove discrimnation by nore than the sole fact that the mnority
venire-person was struck by perenptory challenge.” Branch, 989

F.2d at 755.% In light of the confidence placed in trial judges to

4 In Branch, the prosecution struck one of two mnority
venire nmenbers. 989 F.2d at 754-55.
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make this determ nation,®> we cannot conclude that Soria has
overcone the presunption of correctness afforded the state court’s
fi ndi ng. Soria’s failure to rebut the state court’s factual
finding that a prim facie case of purposeful discrimnation was
not nmade effectively precludes him from making a substanti al
show ng of the denial of a federal right.

B. REFUSAL TO REOCPEN VA R DI RE

Soria contends that his right to an inpartial jury under the
Si xth and Fourteenth Anmendnents was viol ated when the trial court
refused to reopen the voir dire questioning of a prospective juror
to determne whether he had a bias against Soria. “The
constitutional standard of fairness requires that a defendant have
a panel of inpartial, indifferent jurors.” Mirphy v. Florida, 421
US 794, 799, 95 S.Ct. 2031, 2036 (1975) (citation and internal
quotation marks omtted). “Qualified jurors need not, however, be
totally ignorant of the facts and i ssues involved.” Id. at 800, 95
S.C. at 2036.

At the conclusion of voir dire, defense counsel requested that
it be reopened as to Juror Ranus for the “limted purpose of
i nqui ring, pursuant to the requirenents of Article 35.16(10), asto
whet her or not, fromhearsay or otherwise, there is established in
his mnd such a conclusion as to the guilt or innocence of the
Def endant that would influence his verdict.” |In support of that
nmoti on, defense counsel offered the followng testinony of the

court’s bailiff, who was coordinating the scheduling of the

°® Batson, 476 U S. at 97, 106 S.C. at 1723.
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prospective jurors.

Juror Ranus phoned the bailiff, apparently after renmenbering
that during voir dire he had been asked whet her he recal | ed heari ng
about this nurder case prior to being called as a prospective
juror. He informed the bailiff that he recalled hearing, while
wor king on a construction project at a savings bank the previous
sumer, about a woman who wor ked at that bank whose son, grandson,
or sone nale relative had been nurdered. However, Ranus coul d not
remenber the nanes involved. The bailiff further testified that it
had been determined the victims nother was working at that bank
during that tinme. The trial court denied the notion to reopen voir
dire.

On direct appeal, the Court of Crimnal Appeals found that:

further questioning under article 35.16(a)(10)
was not indicated for this purpose in the
pr esent cont ext because the information
communi cated to the bailiff did not raise an
i ssue that Ranus had established in his mnd
“a conclusion as to the guilt or innocence of
t he defendant.” The fact that he nmay have
overheard casual conversation about the
incident nonths earlier, wthout any nention
of [Soria s] nanme or other intimtion that
[ Sorial] mght be responsible for the crine,
does not, therefore, suggest a challenge for
cause which [Soria] was prevented from fully
expl ori ng.

Soria now asserts that “there was a duty incunbent upon the
trial court . . . to exam ne whether M. Ramus, having renmenbered
substantial contact with the victinmis nother at her place of
busi ness, held a bias agai nst the defendant on the issue of guilt
or on the issue of punishnent.” Soria’ s assertion that Juror Ranus
had substantial contact with the juror is not supported by the

10



bailiff’s testinony. Mdre inportant, as quoted above, the state
court found that the juror may have overheard casual conversation
about the incident nonths earlier, wthout any nention of Soria's
name or other intimation that Soria m ght be responsible for the
crinme. Soria has not rebutted these findings with clear and
convi nci ng evidence. Thus, we nust view his clai mof denial of an
inpartial jury with these facts in m nd.

In Andrews v. Collins, 21 F.3d 612 (5th CGr. 1994), we
addressed a simlar claim |In that case, the petitioner contended
that the state court erred in refusing to reopen voir dire prior to
trial to determ ne whether a juror, who had been a distant rel ative
of the victim was biased. Mre specifically, a daughter of the
juror in question had been married to the victims grandson, who
was deceased at the tine of trial

In that case, we construed the petitioner’s argunent to be
that, as a matter of |law, bias nust be inputed to the juror. W
rejected the petitioner’s argunent, explaining that, during voir
dire, the prospective juror stated that he did not know of any
reason why he could not be a fair and inpartial juror and that the
record contained no evidence indicating that the juror’s “tenuous

rel ati onshi p” had any effect on the proceedings.® Andrews, 21 F.3d

6 We al so took into consideration other circunstances that
are not applicable to the instant case: (1) the juror was never
directly related to the victim and the juror’s daughter’s
relationship with the victims grandson did not exist at the tine
of trial; (2) the petitioner did not allege that the grandson was
alive when the victim was killed; (3) the record contained no
evidence indicating that at the tinme of trial the juror knew he had
at one tinme been related to the victim

11



at 620-21. Under those circunstances, we refused to i npute bias to
the juror.’

In the instant case, like the juror in Andrews, Juror Ranus
stated during voir dire that he did not “know of any reason
what soever that [he] couldn’t be a fair and inpartial juror in this
case.” He further stated that he had no opinion or conclusion
respecting the outcone of the case and that he could be fair and

inpartial. Wen asked whet her he had read or heard anythi ng about

this case, Juror Ranmus replied, “Not that | renenber. | read the
paper every norning, but it doesn't stick. It seens |ike I
remenber it, but | don’'t renenber anything about it.” (enphasis

added).® Additionally, as in Andrews, there is no indication that
the information Juror Ranus overheard had any effect on the
pr oceedi ngs.

Inlight of Soria’s failure to rebut the state court’s finding

" W cited Jones v. Butler, 864 F.2d 348 (5th Cir. 1988), as
support for our conclusion that bias should not be inputed to the

juror. Andrews, 21 F.3d at 621. In Jones v. Butler, the
petitioner argued that a juror was biased, and, thus, the tria
court shoul d have excused her for cause. 864 F.2d at 361-62. In

t hat case the prospective juror “had |ived near the victi mand knew
her by sight, had visited the funeral hone to view her body” and
had previously worked at a state prison and for a doctor who
testified for the state in that case. |d. at 362. W held that
the juror’'s statenent that her prior jobs and her curiosity
regarding the victim would not prevent her from being inpartia

supported the trial court’s denial of the defense challenge for
cause. |d.

8 When asked why he felt that he could be fair and inpartial,
Juror Ranus responded “[b]ecause | don’t know anything about it.
And 1'd like to think that | was a fair and inpartial person.”
When asked whether he had a problem deciding the case “strictly
limted to the evidence that is introduced in this case on which
you are sitting as a juror,” Juror Ranus responded “[n]o.”
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t hat Juror Ranus sinply overheard casual conversation regarding the
killing without reference to Soria’s guilt, he cannot show that he
was denied his right to be tried by an inpartial jury.
Accordingly, he has failed to make a substantial show ng regarding
the denial of a federal right with respect to this claim

C. LI M TATI ON OF VO R DI RE REGARDI NG SPECI AL | SSUE ONE

Soria argues that his rights to a fair trial and an inparti al
jury under the Sixth and Fourteenth Anmendnents were viol ated by the
trial court’s refusal to allow Soria to question venire nenber
Pollard regarding his views on the first special issue at the
puni shnment phase. In reviewwng clains challenging the tria
court’s limtations on voir dire, we are |limted, of course, to
such limtations that rise to the level of a constitutional
violation. Herman v. Johnson, 98 F.3d 171, 174 (5th G r. 1996).
Trial judges are afforded nuch latitude in determ ning how voir
dire should be conducted. Id.

Specifically, Soria attenpted to ascertain whether venire
menber Pol |l ard thought that a finding of intentional conduct at the
guilt phase woul d automatically satisfy the requirenent in special
i ssue one that the conduct was commtted wth the reasonable
expectation that the death of the deceased or another would

result.® As such, Soria argues, the limtation on voir dire

o As set forth previously, the trial court submtted the
first special issue as follows: “Do you find from the evidence
beyond a reasonabl e doubt that the conduct of the defendant that
caused the death of the deceased was commtted deliberately and
with the reasonabl e expectation that the death of the deceased or
anot her would result?”
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deprived himof the ability to determ ne whet her the venire nenber
could follow the |aw and whether the venire nenber was excusable
for cause, as well as the ability to intelligently exercise a
perenptory chal |l enge.

We addressed a very simlar claimin Herman, 98 F. 3d at 174.
In that case, during voir dire, the trial court refused to inform
the petitioner which instruction regarding the evaluation of
mtigating evidence would be given to the jurors at the penalty
phase. This Court stated that the trial court “was soundly w thin
his discretion when he refused to allow detailed questioning of
veniremen on the legal standard they would use to evaluate
mtigating evidence.” 1d. W are persuaded that Soria’s inquiry--
whet her i ntentional conduct automatically satisfies the latter part
of the first special issue--falls into the sane category as the
gquestioning in Herman. Thus, we believe that the trial court’s
refusal to allow Soria to nmake that inquiry was well within its
di scretion.

Moreover, Soria exercised a perenptory challenge against
Pollard. 1In Ross v. Cklahoma, 487 U.S. 81, 108 S.C. 2273, 2278
(1988), the Suprenme Court held that a trial court’s refusal to
remove a biased venire nenber for cause did not violate the
defendant’s Sixth Amendnent right to an inpartial jury because he
exerci sed a perenptory stri ke agai nst the chall enged veni re nenber.
The Court explained that “[s]o long as the jury that sits is
inpartial, the fact that the defendant had to use a perenptory

chal l enge to achieve that result does not nean the Sixth Arendnent
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was violated.” | d. As such, because Pollard did not sit on
Soria s jury, Soria is precluded frommaki ng a substantial show ng
of the denial of a federal right with respect to this claim

D. CHALLENGES FOR CAUSE

Soria next argues that the trial court’s refusal to excuse two
jurors for cause violated his rights under the Sixth and Fourteenth
Amendnents. The standard for determ ni ng when a venire nenber may
be excluded for cause is whether the prospective “juror’s views
woul d prevent or substantially inpair the perfornmance of his duties
as a juror in accordance with his instructions and his oath.”
Wai nwight v. Wtt, 469 U S. 412, 424, 105 S. Ct. 844, 852 (1985)
(internal quotation marks and footnote omtted). A state tria
court’s refusal of a petitioner’s challenge for cause is a factual
finding entitled to a presunption of correctness. Jones v. Butler,
864 F.2d 348, 362 (5th Cir. 1988).

More specifically, Soria asserts that venire nenbers Dunl ap
and Curle should have been excused for cause based on their
inability to consider a life sentence if Soria was convicted of
capital nurder. Soria further asserts that “fundanental fairness
requires jurors who could not inpose a sentence of life
i nprisonnment in cases where a defendant nmay be paroled [nust] be
excused.” As the Court of Crimnal Appeals found, venire nenber
Dunlap “testified that he would be able to follow instructions in
a nmurder case not to consider the operation of parole | aws and t hat
he woul d not adjust the sentence to account for the possibility of

parole.” Soria, 933 S.W2d at 63. Venire nenber Curle |ikew se
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indicated to the court during voir dire that he woul d not consi der

parol e in answering the punishnent issues:
[Court]: . . . Both sides have indicated to
you that the punishnment for capital nurder is
life in prison or the death penalty, depending
on how t he questions are answered.
And | Dbelieve one side or the other, and I
can’t renmenber which side it was, talked to
you about that you could not consider parole
in answering questions or determning what
puni shment to assess. You understand that?
[ Curle]: Unh-huh
[Court]: So--and | believe you answered
affirmative[ly] that that woul d not enter into
your consideration in setting your punishnent
or in answering any of these questions; is
that correct?
[Curle]: Yes, sir.

| d. (brackets and ellipsis in opinion).

The record reveals that these two venire nenbers’ views
regarding parole would not prevent or substantially inpair the
performance of their duties as a juror. See Wainwight v. Wtt,
469 U. S. at 424-30, 105 S.Ct. at 852-55. Soria has not rebutted
wth clear and convincing evidence the trial court’s inplicit
factual finding that the prospective jurors could follow the
court’s instructions.

Soria s assertion of error extends beyond these two venire
menbers, however. Specifically, Soria asserts that “the failures
of the Texas capital sentencing schene to accurately inform the
jury concerning parole of a defendant, convicted of capital nurder
and sentenced to life, operated to deny petitioner his guarantee of
a fundanentally fair trial.” Although it is wunclear, Soria
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apparently challenges as unconstitutional the Texas |aw that
precluded the trial court frominstructing his jury regarding the
parole | aws in Texas.

Soria admts, however, that he did not seek fromthe tria
court an instruction on the parole Iaws of Texas. |ndeed, Soria
did not object tothe trial court’s instructionto the jury “not to
consi der or discuss any possible actions of the Board of Pardons
and Parole or the Governor nor how long this defendant wll be
required to serve on a sentence of life inprisonnment.” The Texas
Court of Crimnal Appeals deens objections to the jury charge
forfeited unless a contenporaneous objection is nade at the tine
the charge is prepared. See Cannon v. State, 668 S.W2d 401, 404
(Tex. Crim App. 1984). Thus, the contenporaneous objection
requi renent, an independent and adequate state procedural rule,
woul d foreclose review of Soria’s claimin state court. Miniz v.
Johnson, 132 F.3d 214, 220-21 (5th Cr. 1998).1%0 The claim
therefore is procedurally barred from our review in that Soria
offers no argunent denonstrating cause for the default and
prejudice resulting therefrom Col eman v. Thonpson, 501 U. S. 722,
111 S. C&. 2546, 2565 (1991).

Even if the claim was not procedurally barred, because our

precedent nakes clear that the Constitution allows Texas “to keep

10 See al so Nobles v. Johnson, 127 F.3d 409, 420 (5th Gr.
1997) (explaining that “[a] procedural default also occurs when a
prisoner fails to exhaust avail abl e state renedi es and the court to
which the petitioner would be required to present his clainms in
order to neet the exhaustion requirenent would now find the clains
procedurally barred” (internal quotation marks and citation
omtted)).
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fromjuries evidence or instructions of parole eligibility,” this
claimwould afford Soria norelief. As he acknow edges, this Court
has specifically held that a capital mnurder defendant is not
constitutionally entitled to question venire nenbers regarding
their views on Texas parole law. King v. Lynaugh, 850 F.2d 1055
(5th Gr. 1988) (en banc). Notw thstanding that en banc opinion,
Soria looks to the Suprenme Court’s opinion in Simons v. South
Carolina, 512 U S 154, 114 S. . 2187 (1994), which was deci ded
after King v. Lynaugh, but prior to Soria's direct appeal becom ng
final.

In Simons, the Suprene Court held that if the defendant’s
future dangerousness is at issue and state law prohibits the
def endant’ s rel ease on parol e, due process requires the sentencing
jury to be informed the defendant is ineligible for parole. 512
U. S at 156. This Court has explained that Simmons requires a jury
to be inforned about a defendant's parole ineligibility only when
(1) the state argues that a defendant represents a future danger to
society, and (2) the defendant is legally ineligible for parole.
Al lridge, 41 F.3d at 222.

The instant case is controlled by Allridge. Soria, |like the
petitioner in Allridge, would have been eligible for parole under
Texas lawif sentenced to life inprisonment. Accordingly, Soria s
reliance on Simmons to denonstrate that the Texas capital

sentenci ng schene denied hima fair trial is unavailing. See id.

1 Allridge v. Scott, 41 F.3d 213, 222 (5th Gir. 1994) (citing
Rose v. State, 752 S.W2d 529, 534-35 (Tex.Crim App. 1987)).
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Soria therefore has not nade a substantial show ng of the deni al of
a constitutional right.??
E. LIMTATION OF VOR DI RE ON SPECI FI C M Tl GATI NG FACTORS
The next issue is whether the trial court’s restrictions on

the phrasing of <certain voir dire questions regarding the
consideration of mtigating evidence violated Soria s right to an
inpartial jury. During voir dire, Soria attenpted to pose
questions inthe followng form “No natter what the other evidence
woul d show, coul d you consi der [evidence such as youth or voluntary
intoxication] as a mtigating factor in setting punishnment.” The
state objected, and the trial court sustained the objection,
concluding that such phrasing of the question constituted an
attenpt to bind the prospective juror regarding his or her position
on the evidence. On direct appeal, the Court of Crimnal Appeals
agreed with the trial court:

W . . . hold the trial court in the instant

case did not abuse its discretion in ruling

that the form of appellant’s questions was

i nproper. Modi fying each question by asking,

“no matter what the other evidence showed”

could be construed as an attenpt to bind the

veni reperson to say that they would view the

specified evidence “in mtigation” or “as a

mtigating factor” wunder any circunstances,

whi ch woul d t herefore i ncl ude t he

ci rcunst ances involved in the instant case.
Soria, 933 S.W2d at 65. W are not persuaded that the trial court

abused its considerable discretion in finding that the questions

12 Additionally, Soria exercised perenptory chal |l enges agai nst
both Dunlap and Curle. As previously set forth in section C of
this opinion, perenptorily striking the chall enged venire nenbers
fromthe jury is fatal to his claimthat his right to an inparti al
jury was violated. See Ross, 487 U S. at 88, 108 S.Ct. at 2278.
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posed by Soria constituted an attenpt to inproperly commt the
prospective jurors to a certain viewregarding mtigating evidence
anticipated to be presented in his case.

More i mportant, as the Court of Crim nal Appeal s acknow edged,
Soria was not prevented from rephrasing the questions. | d.
I ndeed, the trial court expressly inforned Soria that it would
all ow hi mto phrase the question to a prospective juror as foll ows:
“Can you consider [for exanple] the age of the Defendant in
deci di ng on puni shnent ?”

Gting Lockett v. Chio, 438 U S. 586, 98 S.Ct. 2954 (1978),
Soria conplains that the trial court’s question reveals whether a
potential sentencer would consider evidence of youth, but not
whet her the sentencer would consider youth mtigating evidence.
Thus, he argues that he was unable to discern whether a potenti al
sentencer should have been excused for cause. Soria’ s argunent
rests on a faulty premse. “ [T]he fact that a juror mght view
the evidence of youth as aggravating, as opposed to mtigating,
does not nean that the rule of Lockett is violated.”” Vuong v.
Scott, 62 F.3d 673, 680 (5th Cr. 1995) (quoting Johnson v. Texas,
509 U.S. 350, 113 S. Ct. 2658 (1993)) (other citation omtted).?®
Contrary to Soria's argunent, he was not entitled to challenge
prospective jurors for cause who m ght view his evidence proffered

in mtigation as the oft-cited, doubl e-edged sword.

13 The rule of Lockett requires, in a capital case, that the
sentencer not be precluded from considering, as a mtigating
factor, any aspect of a defendant’s character or background and any
ci rcunst ances of the offense that the defendant submts as a basis
for a sentence |less than death. Vuong, 62 F.3d at 677.
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Accordingly, although the trial judge did not allow the
particul ar phrasing Soria sought, we are confident that the formof
questioning permtted by the trial court was sufficient to allow an
intelligent exercise of his perenptory challenges. See Hernman, 98
F.3d at 174 (explaining that no constitutional violation was shown
where the trial judge afforded considerable latitude to investigate
possible bias in prospective jurors). In other words, the voir
dire questioning was sufficient to allow Soria to determ ne whet her
a prospective juror would consider the evidence proffered in
mtigation by the defense. Soria is entitled to no nore. He
therefore has failed to nmake a substantial show ng of the denial of
a federal right.

F. CHALLENGE FOR CAUSE OF VENI RE MEMBER POLLARD

Soria contends that the trial court’s refusal to excuse venire
menber Pollard for cause violated his Sixth Arendnent right to an
inpartial jury. Soria argues that the voir dire exam nation of
Poll ard reveal ed that his views precluded him from considering a
defendant’s youth in mtigation of the death penalty.

On direct appeal, the Texas Court of Crimnal Appeal s opined
that a juror may give any or no weight to evidence in its
determ nation of the special issues. Soria, 933 S.W2d at 65.
“All that the [Clonstitution requires is that he not be precluded

from considering evidence offered in mtigation and that he be

14 When asked whet her he thought “the youthful ness, the age
or the maturity or lack thereof, of the defendant would have any
beari ng on how you m ght answer those questions,” Pollard answered
that it would not.
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provided a vehicle to give effect to such evidence.” |Id.

To the extent that the Court of Crimnal Appeals states that
it is the sentencer’s prerogative to determ ne the weight given
mtigating evidence, we certainly agree. See Eddi ngs v. Ckl ahomma,
455 U. S. 116, 102 S. . 869, 877 (1982). However, a sentencer “nmay
not give [mtigating evidence] no wei ght by excl udi ng such evi dence
from[his] consideration.” 1d. The Suprene Court has nmade cl ear
that a sentencer may not “refuse to consider, as a matter of |aw,
any relevant mtigating evidence.” |d. Therefore, because the
voir dire examnation of venire nenber Pollard indicates that he
coul d not consider a defendant’s youth in mtigation of the death
penalty, it appears that Pollard s views were such that he should
have been excused for cause.?'®

As previously set forth in section C of this opinion, Soria
exerci sed a perenptory chal | enge agai nst Pollard, whichis fatal to
his claimthat his right to an inpartial jury was violated. See
Ross, 487 U. S. at 88, 108 S. (. at 2278. Soria has not nade a
substantial show ng of the denial of a federal right with respect
to this claim

G WRONGFUL EXCUSAL OF VENI RE MEMBER PALACI OS

Soria contends that the trial court’s excusal for cause of
veni re nmenber Pal acios violated his right to aninpartial jury. As
set forth previously, the standard for determ ning when a venire

menber may be excluded for cause is whether the prospective

% 1t is well established that a defendant nust be allowed to
offer evidence of his youth in mtigation the death penalty.
Eddi ngs, 455 U.S. at 115, 102 S.Ct. at 877.
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“Jjuror’s views would prevent or substantially inpair the
performance of his duties as a juror in accordance wth his
instructions and his oath.” Wiinwight v. Wtt, 469 U S. at 424,
105 S.Ct. at 852 (internal quotation marks and footnote omtted).
A state trial court’s refusal of a petitioner’s chall enge for cause
is a factual finding entitled to a presunption of correctness.
Jones v. Butler, 864 F.2d at 362.

During the voir dire examnation of venire nenber Pal aci os,
the trial court granted the State’s notion to excuse her for cause
based on her views regarding the death penalty. Soria now asserts
that Palacios related to the trial judge that, if the evidence
requi red, she could answer the punishnent issues affirmatively.
She repeatedly answered the prosecutor’s questions in a way that
woul d not require that she be excused for cause under the Wtt
standard, Soria argues. Finally, Soria clains there was no reason
for the prosecutor to continue questioning Pal aci os regardi ng t hese
views other than an attenpt to elicit “vacillation.”

Soria correctly states that Palacios initially responded
affirmatively, albeit equivocally, to the trial court’s inquiry
regardi ng whet her she could answer “yes” to the punishnent issues

knowing that the death penalty would be assessed.?® After

16

THE COURT: Let ne ask it one nore way,
then we wll nove on. If after -- if you
found sonebody guilty of capital nurder, and
then you went back to answer these questions,
if inyour mnd the facts that you deci ded you
heard were such that in your mnd that you
felt like each of those questions should be
answered yes -- and, of course, you know from
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Pal aci os’ s response, the trial court stated “All right. Let’s nove
on.” The prosecutor did nake another inquiry with respect to that
I i ne of questi oni ng--approxi mately one-hal f page of transcri pt--but
then heeded the court’s instruction to “nove on” and began to
gquestion Pal aci os regardi ng, anong other things, her views on jury
sequestration and the concept of proof beyond a reasonabl e doubt.
Subsequent | y--twel ve pages later in the transcript--the prosecutor
asked Pal aci os i f she had any questions regarding “anythi ng that we
have tal ked about,” and Pal aci os indicated that “the question is
still innmy mnd” in regard to inposing the death penalty.

The record therefore repudiates Soria s assertion that the
prosecutor’s repetitive questi oni ng evoked Pal aci os’ s
“vacillation.” 1t was Pal acios herself who returned to the subject
of her views on the death penalty.

In granting the State’s notion to excuse Pal aci os for cause,
the trial court found as foll ows:

Ms. Palacios, under the circunstances
and listening to your answers in their
entirety, and | know it has been a long tine.
We have been at this right at an hour and a

half, with alittle short break.

| feel like view ng your answers in its

what you have been told that if you answer al
three of themyes, that is going to cause ne
to assess the death penalty, okay?

If the facts in your mnd were such that
you felt like the answers to each of those
questions should be yes, | guess the bottom
l'ine question is: Could you answer themyes?

MRS. PALACICS: | guess | amgoing to say
yes.
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totality that you wouldn’'t be able to fairly
consider the law in regard to the death
penal ty as the procedure was expl ai ned to you.

* * *

| appreciate very nuch you being down
here and participating to this extent and |
know it was difficult for you.

MRS. PALACIOS: It was.

THE COURT: And | certainly understand
that. And | watched you and |istened to you.
And | know how hard it was for you

But listening to your answers and
wat ching you and observing how you were
affected by struggling wth all of these
things, | amgoing to go ahead and excuse you
at this tine.

(enphasi s added).
On Soria's direct appeal, the Court of Crimnal Appeals found
as follows:

Pal aci os’ answers reflect that she was
overwhel ned by the gravity of the task and was
virtually wunable to give a direct answer.
Although at one point in responding to
questions fromthe trial court she stated that
she could answer the special issues, “yes”
according to the evidence, that response was
an anonaly. She continually expressed
difficulty with the puni shnent phase of trial
and evaded a direct response as to whet her she
could follow the |aw Pal aci os repeatedly
stated that the task as a juror on puni shnent
woul d “be hard” for her, but would not state
whet her or not she could or could not follow
t he | aw

* * *

Review of Palacios’ entire voir dire
testinony reflects that she was tornented by
the gravity of the task to the extent that she
was unable to directly answer the State's
gquestions as to whether she could follow the
law and answer the issues according to the
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evi dence. In view of the equivocal and

indirect nature of Palacios’ responses, and

her apparent struggle over whether she could

remain inpartial, we defer to the trial court.
Soria v. State, 933 S.W2d at 61-62.

We agree. The record indicates that Palacios was virtually
unable to respond directly to the prosecutor’s inquiry regarding
whet her she could affirmatively answer the special issues if proven
beyond a reasonable doubt, with the know edge that such answers
woul d cause the trial court to assess the death penalty. Although
she initially stated to the trial judge she could do so, she later
gave the follow ng responses: “lI am as confused as you are. I
probably amnot qualified”; “Probably I would vote naybe no to one
so that at the sane tine maybe, you know, not the death penalty”;
“l guess in all sincerity, it probably -- in this case, | probably
coul d not go for the death penalty” because of ny four children; “I
Wil just go with not. No.”

The trial court’s finding that Pal aci os’s views woul d prevent
or substantially inpair the performance of her duties as ajuror in
accordance with her instructions and her oath has not been rebutted
by Soria with clear and convincing evidence. As such, Soria has
failed to mke a substantial showing of the denial of a
constitutional right.

H. TRI AL COURT’” S FAI LURE TO DEFI NE “ DELI BERATELY”

Soria argues that the trial court’s failure to decide (when

def ense counsel first inquired during voir dire) whether the jury
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woul d be instructed regarding the definition of “deliberately”?’
violated his due process rights and the right to intelligently
exercise his perenptory challenges in violation of the Sixth and
Fourteenth Amendnents.
In a pretrial notion, Soria requested perm ssion to question
venire nmenbers regarding the definition of the word “deliberately.”
In that notion, Soria advanced three definitions of the word
“deliberately.” Prior to the commencenent of voir dire, the trial
court expressly granted Soria s request wth respect to the
foll owi ng definition:?8
The term “deli berately” is not the |inguistic
equi valent of “intentionally” as used in the
Court’s Charge on guilt-innocence; rather, it
is the thought process which enbraces nore
than a will to engage in conduct and activates
the intentional conduct.

(f oot not e added).

After venire nmenber nunber five was excused during voir dire,

def ense counsel orally inquired whether the trial court would be

17 As set forth previously, the punishnent charge required the
jury to answer two questions, the first one being: “whether the
conduct of the defendant that caused the death of the deceased was
commtted deliberately and with t he reasonabl e expectati on that the
death of the deceased or another would result . . . .”

8 The trial court expressly denied Soria's request to
gquestion the prospective jurors regarding the other two definitions
in the notion.

1 The court’s charge at the guilt-innocence stage of the
trial instructed the jury to determ ne whet her, anong ot her thlngs
Soria “intentionally cause[d] the death of an individual
Intentionally was defined in the jury charge as follows: “[a]
person acts intentionally, or with intent, wth respect to the
nature of his conduct or to a result of his conduct when it is his
consci ous objective or desire to engage in the conduct or cause the
result.”
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subm tting the above-quoted definition at the punishnent phase.
The court stated that it had not yet decided. However, the court
did state that “in future voir dire, counsel are instructed that if
they want to, to advise the jurors that we anticipate or we think
that the Court may define deliberately in such terns.” “Such
ternms” apparently referenced the above-quoted definition.
Subsequently, in the context of objecting to the court’s
gquestioning of venire nenber nunber seventy-three, defense counsel
referred to previously “filed pretrial notions and . . . nunerous
requests” to include a definition of “deliberately” in the
puni shnment charge. The trial judge responded that, although he had
granted a defense notion to question the venire regarding a
specific definition of “deliberately,” he was unaware that a notion
had been filed requesting that “deliberately” be defined in the
charge.? Defense counsel then stated that he believed he had
requested that “deliberately” be defined in the charge but could
not remenber whether such a notion had been filed. After sone
di scussion, the trial court granted the defense’'s request to

i nclude the previously-quoted definition of “deliberately” in the

20 The trial court stated:

VWll, this is the first time that the
Court has been aware -- and | have been aware
that [you] have asked ne whether or not | was
going to charge on deliberately. And | have
said on several occasions that | didn't know.

This is the first tinme an official, to ny
know edge, request of the Court to charge on
deli berately as laid out in Mtion No. 29 has
been nmade.
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puni shnment phase charge.

Soria now clains that he “was unable to adequately question
sone sixty-seven venire nenbers concerning an instruction in the
puni shnment charge.” As previously stated, after venire nenber
nunber five was questioned, Soria asked the trial court whether
“del i berately” would be defined in the charge. We under st and
Soria s argunent to be that the trial court’s failure to nmake the
final decision at that point rendered counsel unable to adequately
guestion venire nenbers nunbered six through seventy-two.

Soria asserts that Knox v. Collins, 928 F.2d 657 (5th GCr.
1991), controls the disposition of this claim W disagree. In
Knox, the state trial court all owed defense counsel to question the
veni re nmenbers regardi ng their understandi ng of what constitutes a
“I'ife sentence” in Texas. 1d. at 658. During voir dire, the trial
court made certain statenents indicating that he would i nstruct the
jury on the law regarding parole eligibility. Rel ying on those
statenents, defense counsel adopted a different strategy for jury
selection and, thus, refrained from using perenptory challenges
agai nst two venire nenbers whose views regarding a “life sentence”
appeared unfavorable to the defendant.

Al t hough we acknow edged our prior case |aw holding that the
Constitution did not mandate instruction on parole in capital

cases,? we concluded that the trial judge's unkept promse to

2L W decided Knox prior to the Suprene Court’s opinion in
Simmons v. South Carolina, 512 U S. 154, 114 S. . 2187. As
expl ained previously in section D of the instant opinion, because
Soria would have been eligible for parole under Texas law if
sentenced to |ife inprisonnent, the Constitution did not require
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instruct the jury--such an instruction would have corrected any
m sconcepti ons about parol e--deprived Knox of afair opportunity to
intelligently exercise the perenptory chall enges he was provided
under Texas law. |d. at 662. Thus, we granted habeas relief based
on the denial of due process.

Knox clearly offers Soria no succor. In the instant case,
prior to the commencenent of voir dire, the trial court granted
Soria permssion to question venire nenbers on a definition of
“del i berately” suggested by Soria.? Additionally, the trial judge
instructed counsel that they could advi se prospective jurors that
counsel anticipated the court would use that particular definition
of deliberately. By all indications, the trial judge intended to
use the definition advanced by Sori a. These intentions |ater
materialized when the trial court wultimately included in the
puni shnment phase charge the sane definition of deliberately Soria
advanced in a pretrial notion granted by the court. Unlike Knox,
the trial judge in the instant case kept his prom se.

Moreover, this Court previously rejected a Texas habeas
petitioner’s claimthat his due process rights and Si xth Amendnent
right to trial by jury and counsel were violated when the state
trial court refused to allow him to inquire into the venire

menbers’ understanding of the term “deliberately.” MIlton v.

that his jury be instructed with respect to parole.

2 As a practical matter, we do not understand why counsel
once the trial court granted the notion to all ow questi oni ng based
on a particular definition, would not make inquiries of the venire
menbers based on that particular definition
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Procuni er, 744 F.2d 1091, 1095 (5th Gr. 1984). W expl ai ned that
“counsel has no right to ask prospective jurors to articulate their
under st andi ng of the language.” 1d.; see also Herman, 98 F. 3d at
174 (rejecting petitioner’s claimthat trial court’s refusal to
informhimof the instruction to be given at the puni shnent phase
on evaluating mtigating evidence deprived him of his right to
intelligently exercise his perenptory challenges). If a trial
court’s refusal to all owquestioning during voir dire regardi ng the
definition of “deliberately” does not rise to the level of a
constitutional violation, then <certainly the trial ~court’s
“failure” in the instant case to make a final decision initially
regarding the definition of deliberately is not constitutional
error. Accordingly, for all the preceding reasons, we concl ude
that Soria has failed to make a substantial show ng of the deni al
of a federal right.

| . SYSTEMATI C UNDERREPRESENTATI ON OF HI SPANI CS AND YOUTH

Soria next argues that the nethod of selecting the jury panel
(voter registration lists) in Tarrant County at the tine of his
trial systematically underrepresented Hi spanics and young persons
in violation of the Sixth Anmendnent. In the court below, in
response to this argunent, the respondent asserted that the claim
was procedurally barred. The district court did not address the
procedural bar; instead, it rejected the claimon the nerits. The
district court erred in so doing.

During Soria s state habeas proceedings, the trial court,
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citing Ex parte Gardner, 959 S.W2d 189 (Tex.Crim App. 1998), 2
found that Soria had “forfeited his fair cross section conplaint
when he failed to raise it on direct appeal.” The Texas Court of
Crim nal Appeals adopted the trial court’s findings on this claim
Al t hough the state court addressed the nerits of the claimin the
alternative, it expressly applied a procedural bar to review of the
claim? W therefore are precluded fromreviewing the nerits of
t he cl ai munl ess Sori a establishes cause for the default and act ual
prejudice resulting fromthe constitutional violation. Colenan v.
Thonmpson, 501 U S at 750, 111 S. C. at 2565. Because Sori a
attenpts to denonstrate neither cause nor prejudice, this claimis
procedural |y barred.

I n an abundance of caution, we briefly address the nerits of
this argunent in the alternative. This Court has held that “[t]he
fact that an identifiable mnority group votes in a proportion
lower than the rest of the population and is therefore
underrepresented on jury panels presents no constitutional issue.”
United States v. Brummtt, 665 F.2d 521, 527 (5th Gr. 1981)
(citing United States v. Arlt, 567 F.2d 1295, 1297 (5th GCr.

1978)). Qur case law clearly precludes Soria from making a

2 In that case, the Court of Crimnal Appeals held that the
habeas applicant forfeited his right to challenge the sufficiency
of the warnings he received at his pretrial psychiatric exam nation
because he had not raised it on direct appeal. Ex parte Gardner,
959 S.wW2d at 191.

24 “A state court expressly and unanbi guously bases its deni al
of relief on a state procedural default even if it alternatively
reaches the nerits of a defendant's claim” Fisher v. Texas, 169
F.3d 295, 300 (5th Cr. 1999).
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substantial showi ng regarding the denial of a federal right with
respect to this issue.

J. | NEFFECTI VE ASSI STANCE OF COUNSEL

Soria contends that trial counsel rendered ineffective
assi stance by failing to adequately devel op and present inportant
evidence in mtigation of the death penalty. To prevail on an
ineffective assistance of counsel claim a petitioner nust
denonstrate that counsel’s performance was deficient and that the
deficient performance prejudiced the defense. Strickland .
Washi ngton, 466 U. S. 668, 104 S. Ct. 2052 (1984). To establish
prejudi ce, the petitioner nust show that “it is reasonably likely
that the jury would have reached a different decision absent
counsel s unprofessional errors.” Faulder v. Johnson, 81 F. 3d 515,
519 (5th Gir. 1996).

Soria relies on several cases fromvarious courts, 2 including
the Fifth Grcuit, in which attorneys were found to have rendered
i neffective assistance by failing to present mtigating evidence
during the puni shnent phase. Unlike Soria’s counsel, however, the
attorneys in those cases presented either very little or no
evidence in mtigation of the death penalty.

Soria concedes that his counsel presented mtigating evidence
at the punishnent phase. In fact, the record reflects that Dr.

Janes Gigson, a psychiatrist, testified that he exam ned Soria

2 Jones v. Thigpen, 788 F.2d 1101 (5th Cir. 1986); Jackson
V. Herring, 42 F.3d 1350 (11th G r. 1995); Brewer v. Aiken, 935
F.2d 850 (7th Cr. 1991); Mathis v. Gant, 704 F.Supp. 1062
(N.D.Ga. 1989); Averhart v. State, 614 N E. 2d 924 (Ind. 1993).
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and, in his opinion, Soria would not be a continuing threat to
soci ety. Dr. Gigson also testified that Soria was renorsefu

about the killing, that Soria experienced nightmares after the
killing, and that Soria could not have killed the victimon his
own--Soria s confession indicated that he commtted the crinme at
the direction of Mke Lagunas.

Soria s nother and brother testified regarding the |ocations
where the famly had lived, the famly’'s mgrant farmwork, Soria’s
erratic job history, the famly's nenbership in the Jehovah’s
Wtness Church, Soria’ s dropping out of school after ninth grade,
and the bad influence of Soria’s new friends, especially
codef endant Lagunas.

Not wi t hst andi ng that evidence, Soria argues that because of

counsel s failure to “thoroughly i nvestigate,” a significant anount
of mtigating evidence regarding the hardships of his |ife was not
presented to the jury, including: his father’s abuse of al cohol
and its relation to the mstreatnent he suffered at the hands of
his father; his poor performance in school; the isolation he
experienced due to the [imtations placed on his activities by his
father and his religion; the depression he experienced because of
t he sudden death of his best friend ten nonths prior to the instant
of fense; his expulsion from the famly honme just prior to the
mur der .

Contrary to Soria s assertion, there was sone evidence

presented by the defense at the puni shnent phase regarding Soria’s

poor performance in school (Soria’s grades declined; he dropped out
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of high school) and his expulsion fromthe famly honme (Soria “was
kicked out of his home the Friday that the offense actually
occurred”).

In any event, it is clear froma review of the record that
def ense counsel was attenpting to portray Soria as a young man who
had not been in any serious trouble until he fell wunder the
i nfl uence of codefendant Lagunas. During closing argunent at the
puni shment phase, counsel pointed to the portion of Soria's
confession to the police in which Soria stated that the first tine

they attenpted to rob the victim he becane scared and | eft because

he could not do it. Counsel further argued to the jury that “it
wasn’t until . . . they reported [back] to M ke [Lagunas] . . . and
he said, Let’s doit.” It was Mke who was the leader. It was

M ke under whom this young man was |led.”

Moreover, based on defense counsel’s affidavit, the state
court found that despite the fact that defense counsel encouraged
Soria to be candid and forthcom ng about his past and famly
background, the allegations of physical abuse and the father’s
al coholism were never revealed to counsel or to the psychiatrist
who exam ned Soria. The state court expressly found Soria s claim
that he was beaten by his father not credible. The state court
found that Soria's defense at trial was that he canme from a good
home, and the instant crinme was an aberration. The state court
further found that the evidence Soria now contends shoul d have been
presented in mtigation to the jury anounts to a “defense that

[Soria’s] father turned [hin] into a nonster.” Soria has not
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rebutted these state court findings with clear and convincing
evi dence.

Soria has failed to show that counsel’s investigation was
constitutionally inadequate. Counsel talked to the famly nenbers
and encouraged Soria and his famly to be candid regardi ng his past
behavi or and fam |y background. Even had the state court not found
t he physical abuse allegations incredible, counsel should not be
faulted for Soria s decision to conceal any such evidence. Cf
Moore v. Johnson, 194 F.3d 586, 607 (5th Cr. 1999) (explaining
that petitioner’s ability to neet his burden of denonstrating
i nadequate investigation by counsel was substantially underm ned
when petitioner chose to present an alibi defense). Accordingly,
we conclude that counsel’s investigation and the strategic
deci si ons based t hereupon were reasonabl e.

Mor eover, even assum ng arguendo that Soria could show that
counsel s performance was deficient, he cannot show prejudice. As
set forth above, the state court discredited the abuse all egati ons,
and the jury was presented evidence of both Soria s poor schoo
performance and his expulsion fromthe famly hone. Soria has not
per suaded us that, but for counsel’s failure to present evi dence of
the sudden death of his best friend and his resulting depression
and i solation, there is a reasonable probability that the result of
the proceeding would have been different. See, e.g., Faulder v.
Johnson, 81 F.3d 515, 519-20 (5th G r. 1996) (holding no prejudice
shown when counsel failed to introduce evidence of, anong other

t hi ngs, brain damage frominjury and organi c brain disorder which

36



i npai red his judgnent and inpulse control). Soria has not nmade a
substantial show ng of the denial of a federal right with respect
to this claim

K. CONCLUSI ON

In sum Soria has not shown that any of his clains are
debat abl e anong jurists of reason, that a court could resol ve the
issues in a different manner, or that the questions are adequate to
deserve encouragenent to proceed further. Drinkard v. Johnson, 97
F.3d 751, 755-56 (5th Cir. 1996). Because Soria has failed to make
a substantial showing of the denial of a constitutional right, we
DENY hi s request for a COA

DENI ED.
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