UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10272

CARVER DAN PEAVY; SALLY PEAVY,
Pl ai ntiffs-Appel | ants/ Cross- Appel | ees,
vVer sus
WFAA- TV, | NC.; ROBERT Rl GGS5,

Def endant s- Appel | ees/ Cross- Appel | ant s.

Appeals fromthe United States District Court
for the Northern District of Texas

July 31, 2000
Before POLI TZ, JOLLY, and BARKSDALE, Circuit Judges.

RHESA HAVKI NS BARKSDALE, Circuit Judge:

Primarily at issue is whether the First Anmendnent shields
WFAA-TV, Inc., and its reporter, Robert Riggs, fromliability for
their “use” and “di sclosure”, in violation of the Federal and Texas
Wretap Acts, of the contents of the Peavys’ cordless tel ephone
conversations, illegally intercepted and recorded by the Harnmans,
with themproviding the recordings to Riggs and with R ggs and WFAA
havi ng sone participation concerning the interceptions, at | east as
to their extent. Nunmerous other federal and state |aw issues are
presented, including whether defendants “procured” or “obtained”
the Harmans to make the interceptions, in violation of the Federal

and Texas Acts, respectively, and whether the Federal Act even



permts a civil action for damages for such “procurenent”. The
district court granted summary judgnent for WAA and Riggs,
holding, inter alia: the Harmans were neither so “procured” nor
“obt ai ned”; and even t hough defendants engaged i n proscri bed “use”
and “disclosure”, the First Anendnent trunps the two Acts. W
AFFIRM in part; REVERSE in part; VACATE in part; and REMAND.

| .

The facts are |argely undi sputed. The following is drawn, in
part, fromthe magi strate judge s recommendati on, adopted by the
district court without a separate opinion. Peavy v. Harman, 37 F.
Supp. 2d 495, 502-04 (N.D. Tex. 1999).

Carver Dan Peavy (Peavy) was el ected a trustee for the Dall as
| ndependent School District (DISD) in 1986, so serving until 1995.
By the early 1990s, he controlled purchases of insurance for DI SD
enpl oyees. He was a friend and business associate of Eugene
diver, an insurance agent who had been convicted as an acconplice
to murder. The Peavys had been |ong involved in various, ongoing
di sputes with their neighbors, Charles and WI nma Harnman. ld. at
502 n. 2.

In early Decenber 1994, Charles Harman (Harman) acquired a
police scanner, in order to nonitor police activity in his
nei ghbor hood. The first tinme he turned it on, he overheard a

t el ephone conversati on bet ween Peavy and anot her nei ghbor, i n which

they discussed filing a class action against the Harmans. [|d. at



502. Thereafter, Harman | ocked the scanner onto the frequency for
t he Peavys’ cordless tel ephone, and continued listening to their
conversations. Harman over heard conversations which he interpreted
as threats to his safety, and sone i nvol ved what he perceived to be
public corruption on the part of Peavy involving i nsurance at DI SD.
| d. Shortly thereafter, Harman began recording the intercepted
conversations. |d.

The Harmans clained to have consulted wth various |aw
enforcenent officials regarding the legality of intercepting and
recording cordl ess tel ephone calls, and to have been told it was
legal. Id. (However, in a related proceedi ng, subsequent to the
summary judgnent in this case, the magistrate judge found that no
one told the Harmans such interception was | egal. See Goodspeed v.
Harman, 39 F. Supp. 2d 787, 793-94 (N.D. Tex. 1999).)

Frustrated at the |ack of police response to his reports of
Peavy’s threats and public corruption, Harman contacted WAA on 8
Decenber 1994, and spoke with one of its producers, P. J. Wrd.
ld. at 5083. Harman told Ward he had information about possible
corruption by an elected official, who he eventually identified as
Peavy. 1d. Ward relayed the tip to R ggs, a WFAA investigative
reporter. |d.

Ri ggs tel ephoned Harman that afternoon. | d. Harman told
Ri ggs he: had proof Peavy was threatening to harm him and was

involved in an insurance kickback schene; was concerned for his
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famly s safety; and wanted to talk to Riggs in person. 1d. Riggs
had never heard of Peavy and was not working on a story about DI SD
I nsurance.

The next day, Riggs went to the Harmans’ hone. 1d. They told
hi mabout their history with Peavy; hearing, with a police scanner,
his threats and di scussi ons of insurance ki ckbacks; and taping his
conversations. They told Ri ggs about the contents of overheard,
but not recorded, conversations; played a tape of recorded
conversations; and showed himthe scanner. Riggs knew the parties
to those conversations were not aware of, and did not consent to,
the interception and recording.

Ri ggs cl ai ned: he asked Harman, at their initial neeting,
whether it was legal to record the conversations; and Harnman
assured him his actions had been approved by the Dallas County
District Attorney and the Dallas Police Departnent. ld. On the
ot her hand, the Harmans clai mRiggs told themhe had consulted with
WFAA' s attorney about the legality of the intercepts prior to their
meeting. Riggs denied then consulting counsel and stated he did
not do so until a few days |ater.

At their initial neeting, Harnman asked Ri ggs whet her he want ed
a copy of the tape, as well as others he (Harman) m ght make in the
future. 1d. Riggs replied he did. 1d. He also instructed the

Harmans not to turn the tape recorder on and off while recording



i ntercepted conversations, and not to edit them so that the tapes’
authenticity could not be challenged. 1d.

Ri ggs took the tape of the intercepted conversations to WAA,
met with Ward and WFAA News Director John MIler; told them about
his neeting with the Harmans; and played portions of the tape for
them 1d. They agreed Peavy’'s activities should be investigated.
| d. After that neeting, R ggs asked another WAA enployee to
conduct research regarding the contents of the tape, and i nstructed
Ward to conduct other research at DI SD.

WFAA asked its outside | egal counsel, Paul VWatler, whether it
was lawful for WAA to receive tapes of the intercepted and
recorded cordl ess tel ephone conversations. At a neeting wth R ggs
and MIller on 12 Decenber 1994, Witler advised he would have to
doubl e- check, but thought it legal to intercept and record cordl ess
t el ephone conversations. At a neeting at WFAA on 4 January 1995,
Watler told Riggs: it was legal tolisten to, and record, cordless
t el ephone conversations; and WAA could legally accept and
br oadcast the tapes.

I n February 1995, Ward and Watl er deci ded to have portions of
the tapes transcribed. Ward selected for transcription those
portions she believed would illustrate to Riggs, MIller, and Watl er
the evidence of public corruption and racial discrimnation. At

Wat | er’ s suggestion, Ward had themtranscribed by a court reporter



in Austin, Texas, and took neasures to ensure the confidentiality
of the tapes and transcripts.

After the transcript was prepared, Ward nmde copies for
MIler, R ggs, and Watler. Ward and Ri ggs reviewed, edited, and
corrected it. Watler reviewed it to famliarize hinmself with the
contents of the tapes so that he could advise WAA on |egal
gquestions that mght arise. And, Riggs gave a copy of the
transcript to the Harmans to review for accuracy.

In | ate February, Riggs began preparing a nmenorandumin which
he fornul ated story outlines based on the contents of the tapes and
his investigation of those contents.

By the end of that nonth, the Harmans had provi ded to WFAA 17
nmore tapes of the Peavys’ conversations. |d. Ward listened to,
and took notes about, each tape. At MIller’s request, Ward
prepared a nenorandumregardi ng t he persons, and anot her regarding
the topics, nentioned on the tapes.

The 18 t apes WFAA recei ved fromHar man cont ai ned 188 t el ephone
conversations between the Peavys and others. | d. Because the
contents of those conversations are not particularly relevant to
the issues at hand, it is not necessary to describe themin detail.
Cenerally, they concern DI SD insurance and Peavy’'s conduct as a
DI SD trustee, a plan to sell cancer insurance to an entity other
than DI SD, and Peavy’s relationshipwith Aiver. They also include

of fensi ve |anguage, as well as conversations about intensely



personal matters which the participants obviously woul d never have
di scussed had they known of the interceptions.

By late February 1995, R ggs had been inforned by |aw
enforcenent sources for another story on which he was worki ng that
the Federal Wretap Act had been anended to cover interception of
cordl ess tel ephone calls. I1d. Accordingly, he asked Watler to re-
check his previous advice regarding the legality of wusing the
i ntercepted conversations. | d. At WFAA's request, Watler
conducted further research and discovered that the |aw had been
anended in QOctober 1994 (about six weeks before the first Riggs-
Har man neeting), to make it unlawful to intercept the radi o portion
of a cordless telephone call. | d. Pub. L. No. 103-414, 8§
202(a) (1), 108 Stat. 4290, 4291 (codified as anended at 18 U S. C
8§ 2510(1) (deleting from definition of “wire comunication”
provi sion which excluded radio portion of cordless telephone
communi cation that is transmtted between handset and base unit)).

Watler immediately informed MIler of the anendnent and
advi sed WFAA not to accept any nore tapes. On 1 March, Watler net
with MIler and R ggs and advi sed themhi s previ ous advi ce had been
incorrect. He opined that, in any event, the First Amendnent took
precedence over the wiretapping | aws and that WFAA coul d still use,
and broadcast (disclose), the tapes, because it had lawfully
obt ai ned them Neverthel ess, he advised WAA that the nore

conservative approach was not to accept additional tapes, not to



broadcast any tapes, not to disclose the contents of the tapes to
third parties, and not to confront individuals about conversations
on the tapes, unless the sane i nformati on was avail abl e from ot her
sour ces.

In addition, Watler advised WFAAto return the original tapes
to Harman and tell him WFAA woul d not accept any nore. He al so
advised WFAA to provide him with all copies of the tapes,
transcripts, and other nmaterials related to the tapes’ contents.

Ward forwarded the materials (except for her copy of the
transcript, which she inadvertently did not include) to Watler.
The tapes WFAA had received from Harman were returned to him by
either Riggs or Ward on or about 1 March. 37 F. Supp. 2d at 504.

Even after learning recording Peavy s conversations was
illegal, Harman continued to intercept themuntil his scanner was
seized by the FBI in Cctober 1995. I1d. Harman told Riggs about
the contents of at |east one of these interceptions. He al so
recorded at |east one other, for which he pleaded guilty to
violating the Federal Wretap Act and paid a $5,000 fine. Id.

At the earlier described 1 March neeting with MIller and
Ri ggs, Watler also advised WFAA could continue to research Peavy
and DI SD i nsurance using other neans. Ri ggs and Ward conti nued
their extensive investigation of Peavy and diver, such as
requesting records from DI SD and other governnental agencies;

i nterview ng nunerous individuals; investigating DI SD s insurance



provi ders; conducting background research and checks on Peavy and
ot hers; and reviewi ng past DI SD canpai gn contributions, board and
commttee mnutes, and insurance proposals.

Between 31 July and 2 August 1995, WFAA broadcast three
reports on Peavy's alleged wongdoing in connection with D SD
i nsurance. 1d. Although intercepted conversations were not played
in the broadcasts, the district court held that, in violation of
the Federal and Texas Wretap Acts, WAA and Riggs “discl osed”
portions of the tapes’ contents during them |1d. at 514. After 2
August, WFAA periodically broadcast followup reports on Peavy,
Aiver, and D SD i nsurance. Watler reviewed the broadcasts before
they aired.

After Riggs learned of theillegality of the interceptions, he
di scl osed to federal |aw enforcenent officials and a Dallas Police
detective (apparently in August 1995) the tapes’ contents and ot her
information fromhis investigation. Riggs then advi sed the Har mans
about those discussions.

In April 1996, Peavy and A iver were indicted for bribery and
other offenses related to DI SD i nsurance. |d. at 504. They were
acquitted of all charges. 1d.

In Cctober 1996, the Peavys filed this action agai nst WFAA and
Riggs, claimng violations of Title IIl of the Omibus Crine
Control and Safe Streets Act of 1968, codified at 18 U S.C. 88

2510- 2521, as anended by the El ectroni c Comruni cations Privacy Act



of 1986 (Federal Wretap Act); as well as nmaking state |aw clains
under Tex. Qv. Prac. & Rem CopE § 123.001, et seq. (Texas Wretap
Act) and for, inter alia, civil conspiracy. Separate actions
filed by the Aivers agai nst WFAA, Riggs, and Harman, and by the
Peavys against the Harmans, were consolidated for pretrial
purposes. 37 F. Supp. 2d at 504 n.6.

Cross-nmotions for sunmary judgnent were referred to the
magi strate judge. ld. at 502. Hi s QOctober 1998 reconmendati on
was, inter alia: WAA and Riggs violated the Federal and Texas
Wretap Acts by “using” and “disclosing” contents of illegal
interceptions, id. at 513-15, but they should be awarded summary
j udgnent because liability for their proscribed conduct would
violate the First Anendnent. ld. at 518. Summary | udgnent was

al so recommended for WFAA and Riggs on the Peavys’ other state | aw

cl ai ns. ld. at 521-25. The district court adopted the
recomendation. 1d. at 501.
1.
The Peavys claim the district court erred by: hol di ng

def endants did not “procure” the interceptions by the Harmans, in
viol ation of the Federal Act, or “obtain” them in violation of the
Texas Act; granting sunmary judgnent agai nst their civil conspiracy
clains; applying strict scrutiny and, as a result, holding that the

First Anmendnent shields WFAA and Riggs fromliability under the

use” and “disclosure” provisions of the two Wretap Acts; and
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denying their notion to suppress the contents of the illegal
i nterceptions.

By cross-appeal, WAA and Riggs (defendants) contest the

holding they engaged in proscribed use and “discl osure”.
Al ternatively, they claim the Wretap Acts are facially
unconstitutional for vagueness and over breadt h.

The United States intervened on appeal, pursuant to 28 U. S. C
8§ 2403(a) and FED. R. Apr. P. 44, to defend the constitutionality of
the Federal Wretap Act. And, an amcus brief was filed by
nunmer ous nedi a entities, such as the Nati onal Broadcasti ng Conpany,
I nc.

W review the summary judgnent de novo, using “the sane
criteria as the district court, viewing all facts, and the
inferences to be drawn fromthem in the light nost favorable to

t he non-novants”. Forsyth v. Barr, 19 F.3d 1527, 1533 (5th Cr.),

cert. denied, 513 U S. 871 (1994). The judgnent is proper if, in

the light of the summary judgnent record, there is no genuine

issue as to any material fact and ... the nov[ant] is entitled to
a judgnent as a matter of law'” ld. (quoting FED. R Qv. P.
56(c)).

“[T]he substantive law wll identify which facts are
material”. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986). “Only disputes over facts that m ght affect the outcone of

the suit under the governing laww || properly preclude ... summary
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judgnment.” |Id. “[A] dispute about a material fact is ‘genuine

if the evidence is such that a reasonable jury could return a
verdict for the nonnov[ant]”. Id.
A

The Federal Wretap Act is violated if a person, inter alia,
“procures any other person to intercept ... any wre, oral, or
el ectronic conmmuni cation”. 18 U.S.C. § 2511(1)(a) (enphasis
added). Under the Texas Wretap Act, “[a] party to a communi cation
may sue a person who ... [, inter alia,] obtains another to
intercept ... the communication”. Tex. Qv. Prac. & ReMm CopE 8
123.002(a) (1) (enphasis added).

The district court held defendants neither “procured”, in
viol ation of the Federal Act, nor “obtained”, in violation of the
Texas Act, the Harmans to intercept the Peavys’ conmmunications,
because the Harmans nmade an independent decision in which
defendants did not actively participate. Peavy, 37 F. Supp. 2d at
512-13.

1

Defendants urge us to affirm the sunmary judgnent on the
ground, not addressed by the district court, that the Peavys did
not tinely plead a “procures” or “obtains” claim They nmaintain
the former was not raised until in opposition to summary judgnent;

the latter, until in objections to the recommendati on.
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“A pleading which sets forth a claimfor relief ... shall
contain ... a short and plain statenent of the claimshow ng that
the pleader is entitledtorelief”. Fep. R GQv. P. 8(a). “The form
of the conplaint is not significant if it alleges facts upon which
relief can be granted, even if it fails to categorize correctly the
| egal theory giving risetothe claim” Dussouy v. Gulf Coast Inv.
Corp., 660 F.2d 594, 604 (5th Cir. 1981).

The anended conplaint stated, inter alia, that defendants
conspired wth the Harmans “to intercept” the Peavys’
comuni cations, “knowi ng or having reason to know' the contents
wer e obtai ned through interceptioninviolation of, inter alia, “18
US C § 2511 and/or Chap. 123, Tex. Qv. Prac. & Rem Cope’.
“Procuring” and “obtaining” clains are stated.

2.

Alternatively, for the federal “procures” claim defendants
urge affirmng summary judgnent on the ground there is no private
civil action for violation of that portion of § 2511(1)(a).

a.

The Peavys contend, incorrectly, that defendants “wai ved” this
issue by not presenting it in district court. Al t hough the
magi strate judge and district judge did not address this no-civil -
action issue, defendants did raise it in response to the Peavys

obj ections to the recommendati on.
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Even assumng the issue was not properly raised, we nay
consider a “purely legal claint advanced for the first tinme on
appeal, to support affirmance of a summary judgnent, when “there
are no countervailing reasons warranting remand to the district
court”. See F.D.1.C. v. Lee, 130 F.3d 1139, 1141-43 (5th Grr.
1997) (affirmng summary judgnent on statutory ground raised by
appellee for first tinme on appeal).

Whet her the Federal Act authorizes a private civil action for
procurenent is a legal issue of statutory interpretation, which
requi res no presentation of evidence. Because the issue has been
fully briefed, and the Peavys cannot claimprejudice, there are no
“countervailing reasons” to preclude our considering it.

b.

Defendants did not cite, nor have we found, any cases
addressing the availability, under the Federal Act, of a civi
procurenent action. Prior to its anmendnent in 1986, the provision
aut horizing civil damages stated, in pertinent part:

Any person whose Wre or ora
communi cation is intercepted, disclosed, or
used in violation of this chapter shall (1)
have a civil cause of action against any
person who intercepts, discloses, or uses, or
procures any other person to intercept,
di scl ose, or use such communi cations, and (2)
be entitled to recover from any such person

[ danages, attorney’s fees, and costs].

18 U.S.C. § 2520 (1970) (enphasis added).
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But, the “or procures any other person” |anguage was del eted
when the section was amended in 1986. See COceani c Cabl evi si on
Inc. v. MD. Elecs., 771 F. Supp. 1019, 1027 (D. Neb. 1991)
(“[s]ection 103 of the Electronic Communications Privacy Act of
1986[] anmended 8 2520 by elimnating the ‘or procures another
person’ |anguage of the statute and incorporating violations
involving the interception, disclosure, or intentional use of
el ectroni c comuni cations” (citing S. Rep. No. 541, 99th Cong., 2d
Sess. 26-27, reprinted in 1986 U S.C. C A N 3555, 3580-81)).

As anended, 8§ 2520 provides, in pertinent part, that

any person whose wire, oral, or electronic
communi cation is intercepted, disclosed, or
intentionally wused in violation of this
chapter may in a civil action recover fromthe

person or entity which engaged in that
violation such relief as may be appropriate.

18 U.S.C. 8§ 2520(a) (Supp. 2000) (enphasis added). Nevertheless,
8§ 2511(1)(a) continues to proscribe procuring another to intercept
covered comuni cati ons.

In short, the class of persons who may bring a civil action
for violation of the Act is the sane in both the original and
anended provi si ons: those wth covered comunications
“Iintercepted, disclosed, or used” in violation of the Act. But,
t hose who may be held civilly liable are not the sane. The anended
provi si on does not have the “procures any other person” |anguage,
extending civil liability to “the person or entity which engaged in
that violation”, 18 U.S.C. 8§ 2520(a) (Supp. 2000) (enphasi s added).
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And, the referenced “violation” is “intercepted, disclosed, or
intentionally used”; there is no nention of “procures”.

“When Congress acts to anend a statute, we presune it intends
its anendnent to have real and substantial effect.” St one .
I.N.S., 514 U S 386, 397 (1995). The Peavys counter that the
anendnent did not take away an action for procurenent, because the
8§ 2520(a) class of potential defendants is broad enough to cover
persons who violate the Federal Act by procuring another to
intercept; and the legislative history of the anmendnent does not
indicate any intent to elimnate a civil claimfor procurenent.

We disagree. Section 2520(a)’s plain, unanbi guous | anguage
authorizes a civil action by one whose covered “communication is
intercepted, disclosed, or intentionally used in violation of this
chapter”, from “the person or entity which engaged in that
vi ol ation”. 18 U.S. C. 8§ 2520(a) (Supp. 2000) (enphasis added).
“Statutory construction nust begin with the | anguage enpl oyed by
Congress and the assunption that the ordinary neaning of that
| anguage accurately expresses the legislative purpose.” Park 'N
Fly, Inc. v. Dollar Park & Fly, Inc., 469 U S. 189, 194 (1985).
Restated, we nust assunme Congress neant what it said in the
anmendnent. Accordingly, “that violation” refers only to illega
i nterception, disclosure, or use, and not to procuring interception

by anot her.
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This interpretation of 8§ 2520(a) does not render superfl uous
the portion of § 2511(1)(a) prohibiting “procuring”; as noted, that
proscription can be enforced through, inter alia, a crimnal
proceedi ng. See BFP v. Resolution Trust Corp., 511 U S. 531, 537
(1994) (“it is generally presuned that Congress acts intentionally
and purposely when it includes particular |anguage in one section
of a statute but omts it in another” (brackets, internal quotation
mar ks, and citation omtted)).

Because the plain |language of the statute is unanbi guous,
resort to legislative history for its interpretation is not
necessary. See Andrews & Kurth L.L.P. v. Famly Snacks, Inc.
(Matter of Pro-Snax Distribs., Inc.), 157 F.3d 414, 425 (5th Cr
1998) . Moreover, even if the legislative history is silent
regardi ng Congress’ intent, in the 1986 anendnent, to take away a
civil action for procurenent, that silence does not nake the
anended statute anbi guous. I f Congress intended to retain the
action, it failed to express that intent. See id. (where | anguage
instatute was del eted i n anendnent, absence of | egislative history
did not render statute anbiguous; even if Congress intended to
| eave language intact, such intent was not reflected in
unanbi guous, anended statute).

Qoviously, if Congress did not intend to delete a civil

procurenent action, it can anend 8§ 2520(a). But, it goes w thout
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saying that we cannot do so. The federal procurenent claim was
properly di sm ssed.
C.

But, even though there is no federal civil liability for
“procurenent”, such activity, as noted, is neverthel ess unl awful,
pursuant to § 2511(1)(a). Accordingly, it may well be that
procurenent vel non remains an issue for trial. For exanple, for
damages purposes, procurenent vel non may bear on the extent of
def endants’ know edge of the Harmans’ illegal interceptions.

The follow ng section concerning the Peavys’ “obtains” claim
under the Texas Act is intertwined with procurenent vel non under
the Federal Act. For the reasons stated in that section, we hold,
contrary to the district court, that thereis a material fact issue
on procurenent.

3.

For the Texas Act, the Peavys contend they are entitled to
judgnent as a matter of law, or, in the alternative, there is at
| east a material fact issue, on whether defendants “obtained” the
Harmans’ interception of the Peavys’ conversations, by encouragi ng
themto intercept calls, instructing themon recording techniques,
requesting and picking up tapes of recorded conversations from
them and promsing to expose Peavy s w ongdoi ng. Def endant s

respond that their association with the Harmans and recei pt of the
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tapes does not constitute “obtaining” the Harmans to nake the

i nterceptions.

a.
The Texas Act does not define “obtains”; simlarly, the

parties did not cite, nor did we find, any Texas cases interpreting

that term for purposes of the Act. The parties’ briefs focus
primarily on federal “procurenent”. According to the Peavys,
“obtain” has essentially the sanme neani ng as “procure”. Defendants

apparently agree: they maintain the evidence and authorities cited
in their discussion of +the federal procurenent claim also
denonstrate they did not “obtain” the Harmans' interceptions in
viol ation of the Texas Act.

The Peavys cite the BLACK s LAwDI CTI oNAaRY definition of “obtain”:
“to get hold of by effort; to get possession of; to procure; to
acquire, in any way’. BLACK s LAwWDIcCTIoNARY 1228 (rev. 4th ed., West
1968) (enphasis added). The Seventh Edition of BLACK S contains no
definition of the term \Wbster defines it as “to gain or attain
possession or disposal of wusu[ally] by sone planned action or
met hod” or “to bring about or call into being”. WSBSTER S TH RD New
| NTERNATI ONAL DI CTI ONARY ( UNABRI DGED) 1559 (1986). See al so THE NEwW SHORTER
OxFORD ENGLISH Dictionary 1970 (1993) (“Cone into the possession or
enjoynent of; secure or gain as the result of request or effort;

acquire, get.”).
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The Texas Court of Appeals has stated: “In the absence of a
statutory definition, statutory |anguage is neasured by conmon
under st andi ng and practices”. Reeves v. State, 969 S.W2d 471, 487
(Tex. App. — Waco 1998), cert. denied, = US |, 119 S. C
1462 (1999); see also Carroll v. State, 911 S.W2d 210, 220 (Tex.
App. — Austin 1995) (“[i]n the absence of special definitions
statutory |anguage can be neasured by common understandi ng and
practices or construed in the sense generally understood”).

Carroll, 911 S .W2d at 220, relied on dictionary definitions
of “obtain” when construing the Texas statutory exclusionary rule,
TeEX. CobE CRIM P. ANN. art. 38.23(a) (prohibiting adm ssion at trial
against accused in crimnal case of evidence “obtained” in
violation of federal or Texas |aw (enphasis added)). See Reeves,
969 S. W2d at 487 (construing art. 38.23 and stating that “‘obtain’
means to gain or attain by planned action or effort” (citing State
v. Daugherty, 931 S.W2d 268, 270-71 (Tex. Crim App. 1996)));
Ferguson v. State, 699 S.W2d 381, 386 (Tex. App. — Fort Wbrth
1985) (citing dictionary definitions in concluding that, although
robbery statute uses term “obtain”, trial court’s use of terns
“appropriate” and “acquire”, rather than “obtain”, in jury charge
was not error).

The Peavys contend “obtain” does not require any “active
participation” in the interception, but only knowi ng participation

inthe overall schene by which the comruni cati ons were intercepted.
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They mintain it is enough to knowingly condone another’s
i nterceptions and advise him concerning them or to inplicitly
encourage the interception by wusing the information for the
interceptor’s benefit.

In this regard, they urge applying the definition of aiding
and abetting applied by the Suprene Court in Nye & Nissen v. United
States, 336 U S. 613 (1949), cited in the legislative history of
the Federal Wretap Act. See S. Rep. No. 90-1097, 90th Cong., 2d
Sess., reprinted in 1968 U.S.C.C A N 2112, 2181. In Nye, “aid and
abet” was defined to nean “that a defendant in some sort associate
himself with the venture, that he participateinit as in sonething
that he wishes to bring about, that he seek by his action to nmake
it succeed”. ld. at 619 (internal quotation marks and citation
omtted).

Def endants respond that the Federal Act’s legislative history
does not discuss or cite any particular language in Nye wth
approval, and does not equate “procure” wth “aid and abet”. They
urge that “procure” (and, presumably, “obtain” for Texas Act
pur poses) neans “actively bringing about, causing or instigating
sonething to be done”. Alternatively, they claimthat, under the
definition relied on by the Peavys, their conduct does not
constitute “aiding and abetting” the interceptions.

Def endants assert there is no evidence they caused,

instigated, or enlisted Harman to neke the interceptions, or
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participated in, or encouraged, them They note his interceptions
started before R ggs contacted them and continued after they
st opped accepting tapes fromhim

The summary judgnent record contains the follow ng evidence
pertinent to this “obtains”, as well as the “procures”, claim The
Har mans acquired the scanner and, prior to contacting WAA or
nmeeting with R ggs, began intercepting and recordi ng the Peavys’
t el ephone conversati ons. Def endants never provided Harman with
equi pnent to assist in that.

The Harmans cal |l ed WFAA and net with Riggs, because they were
frustrated with the | ack of action by |aw enforcenent authorities
to whom they had reported Peavy s conduct, and wanted it
i nvesti gated and exposed.

When t he Harmans asked Ri ggs whether he wanted a copy of the
tape listened to at their initial neeting, and any future tapes
they m ght nake, he replied that he did. R ggs instructed Harnman
not to turn the recorder on and off while listening to the
i ntercepted conversations, and not to edit the tapes, to prevent
aut henticity chall enges.

As the Harmans nade additional tapes, they called Riggs and
told him Cccasionally, he telephoned the Harmans to ask if
additional tapes were avail able. Riggs testified in his

deposi tion: he was very interested in obtaining any additiona
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information to further his investigation of Peavy; and he asked
Harman to keep him aware of whatever el se he was hearing.

Either Riggs or Ward picked up the tapes from the Harnmans.
Harman testified in his deposition: when R ggs cane to pick up
tapes, he would listen to themat the Harmans’ hone; he tol d Harman
he would “look into” the contents of the tapes; and later told
Harman he was “finding nore stuff” based on such contents.

According to Ms. Harman, Riggs and Harman, after their
initial nmeeting, had “a lot” of tel ephone conversations. After the
Har mans | earned recording the conversations was illegal and WFAA
informed themit woul d not accept additional tapes, they continued
intercepting the Peavys’ conversations, and continued tel ephone
contact with Riggs. Riggs also net wwth the Harmans in their hone
after they learned of the illegality.

On 1 March 1995, after Watler told Riggs, MIller, and Ward
they could not accept additional tapes, Riggs called Harman and
recorded their conversation, w thout Harman’s know edge. In that
conversation, Riggs discussed the progress defendants had nade on
the story and assured Harman repeatedly that he and WFAA wer e goi ng
to continue working on the story.

Viewing this evidence in the light nost favorable to the
Peavys, we conclude that, although they are not entitled to sunmary
judgnent on this point, neither are defendants. Const rui ng

“obtains” in the sense generally understood (gain or attain by
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pl anned action or effort), a reasonable jury could find that, with
the exception of the interceptions made by the Harmans prior to
their contacting WFAA and Riggs, and possibly the interceptions
made after Riggs informed Harman that WAA would not accept
addi ti onal t apes, def endant s’ interim conduct constituted
“obtaining” the Harmans to i ntercept the Peavys’ conversations, in
violation of the Texas Act (as well as “procuring” them in
violation of the Federal Act).

At the very least, to the extent Riggs’ instructions regarding
recording entire conversations caused the Harmans to i ntercept and
record portions of conversations they otherwise would not have
intercepted and recorded, a reasonable jury could conclude Ri ggs
“obtained” (or “procured’”) the Harmans’ interception of those
di screte portions.

A reasonable jury also could conclude that defendants’
w llingness to pursue the investigation and exposure of Peavy’s
al | eged wongdoi ng —the purpose for which the Harmans contacted
WFAA — encouraged the Harmans to continue intercepting, and
recordi ng, the Peavys’ conversations, even if it was not the sole
nmotivation for their doing so.

b.

Anot her of defendants’ assertions about federal “procurenent”

appears to bear on the Peavys’ Texas “obtains” claim In a

footnote to their contention there is no “procurenent” action,
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def endants conclusorily assert: “if procurenent is construed as
broadly as [the Peavys] would have it, the ... provision al so would
be unconstitutional as applied ... and on its face”. They cross-

reference their contentions that the First Amendnent shields them

fromliability for proscribed “use” and “di scl osure”.

Qobvi ously, assum ng defendants intend this to apply to the
“obtains” claim it is not adequately briefed. |In any event, it is
W thout nerit. Def endants have essentially conceded the First
Amendnent woul d not bar an action against them for interception.
There i s no basis for distinguishing, for First Amendnent purposes,
between a person intercepting, on the one hand, and obtaining it
t hrough soneone el se, on the other.

B.

For their state lawcivil conspiracy claim and relying on the
sane evi dence supporting their “obtains” claim the Peavys contend
they are entitled to sunmary judgnent, or, in the alternative
there is at least a material fact issue whether defendants
conspired with the Harmans to i ntercept the conversations. Summary
j udgnment was granted defendants on the ground there was no evi dence
of conspiracy — that defendants believed in good faith their
activities were lawful. Peavy, 37 F. Supp. 2d at 524-25.

1.

The Peavys contend ignorance or mstake of law is not a

defense to civil conspiracy, soit is irrelevant whet her defendants
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knew their actions violated the Texas Act. Def endants counter
that, because civil conspiracy requires proof of specific intent,
t he Peavys nust prove: (1) Riggs knew his conduct was unl awf ul
(they cl ai mundi sput ed evi dence establishes the contrary); and (2)
Ri ggs entered into an agreenent specifically intending to injure
the Peavys (they claimthere is no evidence of such an agreenent).

Cvil conspiracy under Texas lawis “a conbination by two or
nmore persons to acconplish an unlawful purpose or to acconplish a
| awf ul purpose by unlawful neans”. Schl unberger Well Surveyi ng
Corp. v. Nortex G| & Gas Corp., 435 S.W2d 854, 856 (Tex. 1968)
(internal quotation marks and citations omtted). “The essenti al
el enents are: (1) two or nore persons; (2) an object to be
acconplished; (3) a neeting of mnds on the object or course of
action; (4) one or nore unlawful, overt acts; and (5) damages as
the proximate result”. Massey v. Arnto Steel Co., 652 S.W2d 932,
934 (Tex. 1983). Not at issue are the first, fourth, and fifth
el ement s.

In Texas, “civil ~conspiracy requires specific intent”.
Tri pl ex Conmunications, Inc. v. Rley, 900 S W2d 716, 719 (Tex.
1995). Proof that a defendant “intend[ed] to engage in the conduct
that resultedinthe injury” isinsufficient. Id. Instead, “[f]or
a civil conspiracy to arise, the parties nust be aware of the harm
or wongful conduct at the inception of the conbination or

agreenent”. |d. “One wi thout know edge of the object and purpose

26



of a conspiracy cannot be a co-conspirator; he cannot agree, either
expressly or tacitly, to the conm ssion of a wong which he knows
not of”. Schlunberger, 435 S.W2d at 856. “And, of course, one
w t hout knowl edge of a conspiratorial plan or schene to injure
anot her by the comm ssion of a particular wong cannot share the

intent to injure such other”. |[|d. at 857.

Based on t he evi dence di scussed supra, a reasonable jury could
find that defendants and the Harmans agreed to acconplish a | awf ul
pur pose (investigation and exposure of Peavy’s all eged w ongdoi ng),
but undertook to do so, at least in part, by unlawful neans
(proscribed interception, use, and disclosure of Peavys’
conversations). It is undisputed that, fromthe i nception of their
associ ation, Riggs knew the Harmans had intercepted and recorded
the Peavys’ conversations wthout the know edge of any of the
parties to them

Thus, defendants were aware of the Harmans’ w ongful conduct.
None of the cases cited by defendants supports their contention
that Texas |aw requires additional proof they knew about the
provi sions that made such conduct illegal. Moreover, denn H.
McCarthy, Inc. v. Knox, 186 S.W2d 832, 838 (Tex. App. — Gal veston
1945), rejects such a contention:

Though defendants did not know of the
illegality of the agreenent, the purpose of
the conspiracy is to be determned ordinarily

by the quality of the acts to be perforned
under it.... It is therefore not a necessary
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elenmrent that a party have know edge of the
illegality of the end which wuld be
acconpl i shed t her eby.

ld. at 838.

Once again, while the Peavys are not entitled to summary
judgnent on this claim neither are defendants. A reasonable jury
could find the requisite “neeting of the mnds” based on the
foll ow ng evidence: Riggs, know ng the circunstances under which
the calls were intercepted, agreed to accept, from the Harmans,
tapes of the interceptions and conduct an investigation of the
contents in an effort to expose Peavy’'s alleged wongdoi ng, which
Har man adm tted was t he purpose for his contacti ng WFAA and neeti ng
wth Rggs; and R ggs instructed Harman to record entire
conversations, and to not edit tapes.

2.

Alternatively, defendants contend conspiracy liability would
violate their First Amendnent protections. This contention is
i nadequately briefed. In any event, we reject it for the sane
reasons we rejected their contention that the First Amendnent
precl udes hol ding themliabl e, under the Texas Act, for “obtaining”
the interceptions.

C.

Def endants’ cross-appeal chall enges the hol ding they viol ated

the “use

" and “disclosure” provisions of the Federal and Texas

Acts. They maintain they are entitled to summary judgnent on this
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issue, or, inthe alternative, that there is a material fact issue,
precluding judgnent as a matter of law on this point for the
Peavys.

This issue is addressed prior to considering the presented
First Amendnent issues because, obviously, we need not reach them
i f defendants did not violate these provisions. See, e.g., County
Court of U ster County, NY. v. Allen, 442 U S 140, 154 (1979)
(court has “strong duty to avoid constitutional issues that need
not be resolved in order to determne the rights of the parties to
t he case under consideration”).

The Federal Act permts a civil action against “any person”
who “intentionally” discloses to another person or uses “the
contents of any [covered] communication, knowi ng or having reason
to know that the informati on was obtai ned through the interception
of [a covered] communication in violation of this subsection”. 18
US C § 2511(1)(c) and (d). The Act defines “contents” as

i ncluding “any information concerning the substance, purport, or

meaning of that ... communication”. 18 U S.C. 8§ 2510(8).
Simlarly, the Texas Act provides: “Aparty to a conmunication my
sue a person who ... uses or divulges information that he knows or

reasonably should know was obtained by interception of the
communi cation”. Tex. GQv. PrRac. & REMm Cobe § 123.002(a)(2) (enphasis
added) . For our purposes, “disclose” under the Federal Act and

“di vul ge” under the Texas Act are consi dered equival ent.
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The district court held defendants violated the Acts by
“using” the contents of theillegally intercepted conversations to
anal yze, conpile, nmake notes, and develop Ileads; and by
“di sclosing” those contents in their television broadcasts and to
ot her persons. Peavy, 37 F. Supp. 2d at 514-15. On a nultitude of
gr ounds, def endant s chal | enge t hese “used- and- di scl osed”
concl usi ons.

1
a.

First, defendants contend that, in their television
broadcasts, they did not use or disclose the tapes’ contents
because the broadcasts were based entirely on sources i ndependent
of the tapes, and those sources “attenuated” the taint of the
i nterceptions. Def endants maintain they should not be forever
barred frominvestigating all topics discussed in the intercepted
conversations nerely because they first |earned of those topics as
a result of the interceptions.

The “attenuation doctrine” was devel oped in Fourth Amendnent
jurisprudence, for <crimnal cases, as an exception to the
exclusionary rule. See Wng Sun v. United States, 371 U S. 471,
485-88 (1963). That rul e generally prohibits adm ssion of evidence
obtained “during or as a direct result” of a search or seizure in
violation of the Fourth Anmendnent. ld. at 485. But, under the

attenuation doctrine, such evidence may be admssible if “the
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connection between the |awl ess conduct of the police and the
di scovery of the chall enged evi dence has becone so attenuated as to
dissipate the taint”. United States v. Ceccolini, 435 U S. 268,
274 (1978) (internal quotation marks and citation omtted).

In correctly rejecting defendants’ reliance on this doctrine,
the district court stated: “The fact that Ri ggs | ater obtained the
sane information fromindependent sources” was irrel evant, Peavy,
37 F. Supp. 2d at 514, because “the exclusionary rule does not
excuse a substantive violation of the law'. Id. at 514 n.17.

Defendants’ reliance on cases addressing the suppression of
W retap evidence under the Federal Act exclusionary rule, 8§ 2515
(if communication intercepted, contents and evidence derived
therefrommay not be received in evidence if such disclosure would

violate Act), is msplaced in the context of whether defendants are

liable for “use” and “disclosure”. E.g., United States v. Smth,
155 F.3d 1051, 1059-63 (9th Gr. 1998) (applying attenuation
doctrine in resol ving 8 2515 suppression issue), cert. denied, 525
U S 1071 (1999); United States v. Baranek, 903 F.2d 1068, 1072
(6th Cir. 1990) (applying Fourth Anrendnment principles to resolve 8§
2515 suppression issues).
b.
We reject Defendants’ claimthat their television broadcasts

did not constitute “di scl osure” because nmuch of the information in

them was provided a week earlier in a television broadcast by
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anot her station. Def endants’ broadcasts included substanti al
i nformati on not broadcast by the other station. For exanple, the
ot her broadcast did not refer to Peavy’'s plan to sell insurance to
an entity other than Dl SD. Moreover, this contention is
inconsistent wth defendants’ tel evision broadcasts, whi ch
frequently touted the exclusivity of their reporting and
i nvesti gati on.
C.

Neverthel ess, we conclude there is a material fact issue

whet her, in their television broadcasts, defendants intentionally

di scl osed the contents of the illegal interceptions. As discussed

infra, this is independent of “use” liability.

Def endants did not play interception-tapes intheir television
br oadcast s. Al t hough the record contains considerable evidence
that their entire investigation of Peavy and DI SD i nsurance woul d
not have occurred but for those tapes, and that sone of the topics
covered in their broadcasts were initially derived fromthem that
evidence is not wuncontradicted. There is also considerable
evidence of their extensive investigation, and their reliance on
sources i ndependent of the intercepted contents for the material
reported in those broadcasts.

Therefore, a reasonable jury could conclude that, in their

tel evi si on broadcasts, defendants did not intentionally disclose

32



the intercepted contents, but instead disclosed information
obt ai ned from sources i ndependent of them

Again, this point concerns only whether, in their television
br oadcast s, defendants intentionally disclosed intercepted
contents, not whether they used the contents in their investigation
or ot herw se nmade ot her types of disclosures of those contents. As
di scussed infra, the Wretap Acts restrict the publication of
informati on based solely on the neans by which it was acquired.
Accordingly, the Acts do not prohibit disclosure of information
that m ght be contained in illegal interceptions, so |ong as such
di scl osed information is acquired by other, non-prohibited neans.

Therefore, if a jury finds defendants’ television broadcasts
reported information obtained from sources independent of the
t apes, defendants would not be |iable, under the Wretap Acts, for
di scl osing such information in their tel evision broadcasts, even if
the information so di sclosed was al so included in the contents of

t hose intercepted conmuni cati ons.

This distinction between “use” and “di scl osure” gives effect
to both provisions, and does not undermne their purposes.
Prohibiting liability for disclosure, where it is based on sources
i ndependent of interceptions, does not create a market for the
contents of interceptions. This is because, as noted, the person

maki ng such disclosure still remains subject to punishnent under
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the Acts’ “use” provisions, if, for exanple, the intercepted
comuni cations are used to obtain such i ndependent sources.

Accordingly, the district court erred in holding as a matter
of law that, in their television broadcasts, def endant s
intentionally disclosed the contents of the Peavys’ conversations.

2.

Regar di ng defendants’ “use”, as well as their “disclosure” by
means ot her than through a tel evision broadcast, defendants claim
on five bases, exceptions, as a matter of law, to liability: (a)
newsgat hering; (b) internal disclosure to corporate agents; (c)
comon-interest privilege; (d) disclosure to attorney for |[egal
advi ce; and (e) disclosure to | aw enforcenent officials.

a.

Def endants maintain “use” and “disclosure”, during their
i nvestigation and newsgathering, is not proscribed. They do not
deny that they used and, in a non-broadcast context, disclosed the
contents of the interceptions. Instead, they assert the court’s
broad interpretations of “use” and *“disclosure” seriously
j eopardi ze vital First Amendnent interests; and, to preserve them
we should construe the ternms narrowmy and concl ude that exploring
|l eads fromlawfully obtai ned information is not proscribed “use” or
“di scl osure”.

The only case cited in support is United States v. Smth: “A

lead ... is sinply not enough to taint an entire investigation”.
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155 F. 3d at 1063. As discussed supra, Smthis a crimnal case in
which Fourth Anmendnent principles were applied in discussing
suppression under 8 2515, the statutory exclusionary rule. | t
of fers no support for defendants’ narrow construction of “use” and
“di scl osure”. Def endants’ First Amendnent contentions are
addressed infra.

b.

Defendants contend disclosures to WAA enployees of the
contents of the interceptions are not actionable because a
corporation cannot disclose information to itself. They maintain
this principle also applies to disclosures to their attorney,
Watler, and to the person who transcribed portions of the
i nterceptions, because both acted as WFAA's agents.

Defendants cite no authority for holding intra-organization
di scl osures are not violative of the Wretap Acts. The Acts
aut hori ze certain specified disclosures. Such exceptions do not
include the types made by defendants. See 18 U . S.C. 8§ 2517(1)
(aut hori zing disclosure by “[a]lny investigative or | aw enforcenent
of fi cer who, by any neans aut horized by this chapter, has obtai ned
know edge of the contents of any [covered] communication or
evidence derived therefronf to “another investigative or |aw
enforcement officer to the extent that such disclosure is
appropriate to the proper performance of the official duties of the

of ficer making or receiving the disclosure”); 18 U S.C. § 2517(3)
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(aut hori zing disclosure by “[a]lny person who has received, by any
means authorized by this chapter, any information concerning a
[ covered] conmuni cation, or evidence derived therefromintercepted
in accordance with the provisions of this chapter ... while giving
testinony under oath or affirmation in any proceedi ng hel d under
the authority of the United States or of any State or politica
subdivision thereof”); Tex. Qv. Prac. & REM CooeE § 123.003(a)
(aut hori zing disclosure by “switchboard operator or an officer,
enpl oyee, or agent of a communication common carrier whose
facilities are used in the transm ssion of a wire conmuni cation ...
in the normal course of enploynent if engaged in an activity that
IS necessary to service or for the protection of the carrier’s
rights or property”).

Accordingly, such use and disclosure, during defendants’
i nvestigation and newsgat hering, are proscribed by the Federal and
Texas Acts.

C.

Def endants al so maintain disclosures to WAA enpl oyees and
agents are protected by a “common interest” privilege. That
privilege, applicable in defamati on cases, “attaches to statenents
whi ch occur under circunstances wherein any one of several persons
having a comobn interest in a particular subject matter my
reasonably believe that facts exist which another, sharing that

common interest, is entitled to know'. Gaines v. CUNA Mut. Ins.
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Soc’'y, 681 F.2d 982, 986 (5th Gr. 1982) (citing case applying
Texas | aw).

Def endant s acknow edge, however, that this privilege has not
been applied in cases involving the Wretap Acts. This issue
raised in a footnote, is not adequately briefed. |In any event, for
pur poses of this case, the privilege is not available. Neither Act
aut hori zes disclosure in such circunstances. See 18 U S.C. 8§
2517(1) and (3); Tex. GV. PRaC. & ReM CopeE § 123.003(a).

d.

Def endants contend that disclosure to their attorney, Watler,
is not actionable, because they consulted him for |egal advice.
They rely on NNx v. O Malley, 160 F.3d 343 (6th Gr. 1998), which
recogni zed an i nplied “defense exception” to disclosure liability,
pursuant to which the defendant had a privilege to disclose
contents of an interception to his attorneys “to assist in the
defense of the clains nmade against hinf. ld. at 351 (interna
quotation marks omtted). The Sixth Crcuit cited with approva
McQuade v. M chael Gassner Mechanical & Elec. Contractors, Inc.
587 F. Supp. 1183 (D. Conn. 1984), in which that court stated:

To deny defendants’ counsel any possibility of
i nvestigating or rebutting the allegations on
which [a] claimfor punitive damages i s based,
or of discussing the contents of the tapes
wth their clients in the course of preparing
a defense of [a] |lawsuit, would be to convert

the allegations of +the conplaint into a
j udgnent .
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587 F. Supp. at 1190.

Defendants’ reliance on these cases is msplaced; their
“di sclosures” to Watler were not nade for the purpose of defending
against Wretap Act clains. I nstead, they were nade after he
advi sed them (erroneously) that the Federal Act did not apply to
cordl ess tel ephone conmmuni cati ons.

There was no need for defendants to make the “di sclosures” to
Watler in order to obtain his | egal advice on whether the Wretap
Acts proscribed such interception. And, there is no evidence that,
at that tine, defendants or Watl er contenpl ated the possibility of
civil actions agai nst defendants under the Federal or Texas Acts.
In fact, the record does not indicate Watler was even aware of the
exi stence of the Texas Act; it does not reflect that he ever
advi sed defendants about it.

e.
(1)

Defendants claim Riggs’ “di sclosures” to federal | aw
enforcenent authorities and the Dallas Police Departnent do not
provide a basis for liability because those agents were already
aware of the contents of the communications at the tinme R ggs
di scussed his investigation with them The record does not support
this contention.

In his deposition, R ggs admtted that ATF Agent Curtiss did

not already know about the tapes before R ggs described their
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contents to him And, he testified that, prior to their
conversation, Dallas Police Detective Storey, to whom he also
di scl osed the contents of the comunications, did not seemto know
about them

(2)

Alternatively, defendants contend Ri ggs’ “disclosures” to | aw
enforcenent officials were protected by a qualified privilege to
report crines. As stated supra, the Federal and Texas Acts
aut horize “disclosure” only in specified, |limted circunstances,
none of which include the “di scl osures” nmade by Ri ggs.

In Rodgers v. Wod, 910 F.2d 444 (7th Gr. 1990), the court
rejected a simlar privilege claim holding that the Federal Act
provi des “no support for recognizing [an] exception for the common
| aw privil eges protecting statenents nmade to | aw enforcenent agents
in furtherance of crimnal investigations”. |1d. at 447.

The very nature of the Act is to inpose

l[imtations on the effectiveness of |[|aw
enforcenent agents in the interests of
protecting the privacy of citizens.... The

Act represents Congress’s careful bal ancing
between the interests of the enforcenent of
crimnal laws and the assurance of privacy in
oral and wire communi cations. To recognize a
comon |aw privilege as [defendant] suggests
woul d upset that bal ance.

3.
The Federal Act prohibits “intentionally” using or disclosing

the contents of covered conmuni cations, “knowi ng or having reason
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to know that the i nformati on was obt ai ned t hrough the i nterception”
of such a communication in violation of the Act. 18 U S.C 8§
2511(1)(c) and (d) (enphasis added). Under the Texas Act, “a
person who ... uses or divulges information that he knows or
reasonably should know was obtained by interception of the
communi cation” may be civilly liable. Tex CGv. Prac. & REM CoDE §
123.002(2) (enphasis added).

Def endants assert that, in their “uses” and “disclosures”
they did not act “intentionally”, as required for liability,
because, in good faith reliance on the advice of |aw enforcenent
officials and | egal counsel, they did not know, or have reason to
know, the conversations were intercepted illegally. They insist
they are not claimng “mstake of law', in which a defendant
asserts that his subjective, good faith belief in the | awful ness of
hi s conduct excuses a violation of the law. Instead, they contend
their state of mnd as to the legality of their conduct bears
directly on whether they acted “intentionally”.

The district court rejected that contention, relying on our
court’s having “inplicitly rejected a good faith defense”, Peavy,
37 F. Supp. 2d at 511, in Forsyth, 19 F.3d at 1538 n. 21 (know edge
el ement for use and disclosure liability requires proof defendant
knew “1) the information used or di scl osed cane froman i ntercepted
comuni cation, and 2) sufficient facts concerning the circunstances

of the interception such that the defendant could, wth presuned
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know edge of the law, determine that the interception was
prohibited inlight of [the Act]” (quoting Thonpson v. Dul aney, 970
F.2d 744, 749 (10th Cir. 1992))). Peavy, 37 F. Supp. 2d at 511.

Defendants rely on United States v. Schilleci, 545 F.2d 519
(5th Gr. 1977), to support their contention that the Federal Act
requires proof of specific intent: that defendants acted
intentionally with the knowl edge their conduct violated the Act.
But, as the district court noted, the crimnal defendant in
Schilleci was charged with conspiracy to intercept wire and ora
communi cations; and conspiracy is a specific intent crine. Peavy,
37 F. Supp. at 511 n. 14.

It is undisputed defendants knew that the information they
used and di scl osed cane frominterceptions. It is also undisputed
they were aware of sufficient facts concerning the circunstances of
those interceptions such that they could, with presuned know edge
of the law, determne the interceptions were prohibited by |aw.
Def endants contend, however, that the presunption they acted with
know edge of the l|law was overcone by proof of erroneous |ega
advi ce and reasonabl e reliance on the Harmans’ statenents that | aw
enforcenent officials had told themthe interception and recording
were legal. They maintain such reliance negates the nental state
required for liability.

Despite their insistence to the contrary, acceptance of

defendants’ contentions would constitute recognition of an
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i gnorance or mstake of |aw defense to Federal and Texas Wretap
Act liability. As the district court noted, our court, at |east
inplicitly, rejected such a defense in Forsyth; and it has been
rejected by nunerous other courts. E.g., Reynolds v. Spears, 93
F.3d 428, 435-36 (8th Gr. 1996) (defendant’s reliance on incorrect
advice froml aw enforcenent officer not defense to liability under
Federal Act); WIllians v. Poulos, 11 F.3d 271, 285 (1st Cr. 1993)
(rejecting good faith defense where defendant m stakenly believed
use and di scl osure aut horized by statute); Thonpson v. Dul aney, 970
F.2d 744, 749 (10th G r. 1992) (“defendant may be presuned to know
the law'); Heggy v. Heggy, 944 F.2d 1537, 1541 (10th G r. 1991)
(rejecting “good faith” defense to Federal Act liability based upon
m st ake of law), cert. denied, 503 U S. 951 (1992); United States
v. Mlintyre, 582 F.2d 1221, 1224-25 (9th Gr. 1978) (rejecting
contention interception not “wllful” because defendants believed
in good faith, based on advice from a |aw enforcenent
comuni cations technician, that their conduct was legitimte).

We join those courts and reject an i gnorance or m stake of | aw
defense for disclosure or other use of communications illegally
intercepted in violation of § 2511(1)(c) and (d) of the Federal Act
and 8§ 123.002(2) of the Texas Act. Based on the existence of the
Acts and their know edge of the circunstances of the Harnmans

i nterception, defendants, at a mninum had reason to know the
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interceptions were illegal. They used and di sclosed the contents
of those interceptions purposefully, not inadvertently.
4.

Remai ni ng are three “use” and “di scl osure” issues: two raised
by defendants; one, by the Peavys. W do not consider any of them
because they were not raised in the parties’ opening briefs. E. g.,
United States v. Jackson, 50 F.3d 1335, 1340 n.7 (5th Cr. 1995)
(“I't is well-settled that, generally, we will not consider issues
raised for the first tinme in a reply brief.”).

Def endants contend, for the first tinme in their reply brief,

that “use” and “disclosure” danages are not perm ssible w thout

proof of actual malice under the standard from New York Tines Co.

v. Sullivan, 376 U.S. 254, 279-80 (1964); and that, because the

majority of the Peavys’ “use” and “disclosure” allegations were
untinely, we should reverse the district court’s “use” and
“di scl osure” hol di ng. (Moreover, the untineliness issue is not
adequately briefed. And, assumng it has any validity, it would
seemto be a matter for the district court’s consideration for
trial.)

Likewise, in their brief as cross-appellees, rather than in
their opening brief, the Peavys challenge the district court’s
holding that listening to tapes, and reading transcripts, of

interceptions was not a prohibited “use”. (Moreover, as cross-

appel l ees on this issue, they cannot seek to enlarge their rights
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under the district court’s decision. See Laker v. Vallette (Matter
of Toyota of Jefferson, Inc.), 14 F.3d 1088, 1090 n.1 (5th Cr.
1994) .)

D

Despite holding that defendants “used” and “discl osed” the
interceptions in violation of the Wretap Acts, based, in part, on
concluding, as required by the Acts, that defendants knew, or had
reason to know, the interceptions were in violation of the Acts,
the district court nevertheless granted summary |judgnent for
defendants on the use and disclosure clains, on the ground that
inposition of liability would violate the First Amendnent. Peavy,
37 F. Supp. 2d at 515-18. In so doing, it applied the strict
scrutiny analysis from The Florida Star v. B.J.F., 491 U S. 524,
533 (1989). Peavy, 37 F. Supp. 2d at 515-16.

One of the key bases underlying this First Amendnent hol di ng
was the court’s conclusion that, although the Harmans intercepted
illegally, defendants neverthel ess “lawful | y obt ai ned” the contents
of those interceptions because they neither participated in them
nor procured/obtained the Harmans to do so. ld. at 516-17.

Therefore, in addressing the as-applied constitutionality of the

use” and “disclosure” provisions, the district court did not
consi der defendants’ participation concerning the interceptions,
such as Riggs advising the Harmans to record conplete

conversations. But, such participation, even if not rising to the
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| evel of “procuring” or “obtaining” the Harmans to nake the
interceptions, is a factor that nust be considered in our de novo
review of the sunmmary judgnent awarded defendants on their claim
that, on the facts in this case, the “use” and “disclosure”
provi sions are unconstitutional.

Regar di ng such participation, there is a material fact issue
for the Texas “obtains” claim And, even though the Peavys cannot
bring an action/obtain danmages if defendants, in violation of the
Federal Act, “procured” the Harmans to nake the i nterceptions, such
“procurenent” vel non (for which there is also a material fact
i ssue) has a bearing on whether the contents of the interceptions
were lawfully received by defendants. [If not lawfully received,
this obviously changes the scope of the issue to be addressed for
this as-applied chall enge.

Because of the material fact issue on “procure/obtain” and the
I i nkage of such conduct to whether defendants “lawfully received”’
the tapes, the as-applied constitutional issue arguably could be
avoi ded now, by remanding it for reconsideration by the district
court at trial. Three considerations cut agai nst doing so.

First, as discussed infra, defendants’, especially R ggs’,
participation concerning the interceptions, together with the ot her
factors consi der ed infra, conpel s our uphol di ng t he

constitutionality of the “use” and “di scl osure” provisions of the
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Federal and Texas Acts. |In short, further evidence is not needed
for this issue.

Second, if we remanded this constitutional issue for tria
(further evidence), in an attenpt to avoid reaching it, our
reaching it woul d probably sinply be del ayed, instead, and at great
cost in time and expense to the parties and district court.
Because of the sunmmary judgnent posture of this case, such
avoi dance of the constitutional issue at this stage would not be
prudential. “The flame is not worth the candle.”

Third, and related to the second consideration, even if the
Peavys prevail at trial on their Texas “obtains” claim that woul d
not obvi ate the necessity of the constitutionality of the “use” and
“di scl osure” provisions being addressed, because, notw thstandi ng
whet her defendants nmay be liable for damages for “obtaining”

another to nake the interceptions, in violation of the Texas Act,

both Acts also authorize separate damages for each “use” or
“disclosure” violation. See Fultz v. Glliam 942 F.2d 396, 402
(6th Gr. 1991) (“The text of the [Federal Act] plainly indicates,
and its purpose necessitates, that a new and discrete cause of
action accrue ... each tine a recording of an unlawfully
intercepted communication is played to a third party who has not
yet heard it.”); Bess v. Bess, 929 F.2d 1332, 1334 (8th Cr. 1991)

(plaintiff awarded danmages for each of 12 days of interception, as

wel | as additional statutory damages for use of contents).
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In this respect, in permtted civil actions for violation of
the Federal Act, “the court nay assess as damages whi chever is the
greater of ... the sum of the actual damages suffered by the

plaintiff and any profits made by the violator as a result of the

violation; or ... statutory danages of whichever is the greater of
$100 a day for each day of violation or $10,000". 18 U S.C 8
2520(c) (2). Puniti ve damages, reasonable attorney’ s fees, and

costs are also authorized. 18 U.S.C. § 2520(b). Likew se, under
the Texas Act, a person may recover, inter alia, $1,000 statutory
damages, actual damages in excess of $1,000, punitive damages, and
reasonable attorney’'s fees and costs. Tex. Qv. PrRaC. & REM CooE §
123. 004.

Accordingly, the nore narrow i ssue before us is whether, on
the facts in this case, the First Amendnent is violated by the
Federal and Texas Acts, as applied to the use and discl osure of
illegally intercepted comunications about nmatters of public
significance, by persons who: knew, or had reason to know, the
comuni cations were intercepted in violation of the Acts; but who
did not thenselves nake the interceptions; but who did have
undi sput ed participation concerning the interceptions to the extent

def endant s di d.
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Def endants urge the district court was correct in applying
strict scrutiny and concluding that, absent a governnent i nterest
of the highest order, the First Amendnent prohibits punishing the
media for wusing and disclosing “lawfully-received”, truthful
information about matters of public significance. Ther ef or e,

defendants claim the “use and “disclosure” provisions are
unconstitutional as applied to them (Their alternative, facia
challenge to the constitutionality of those provisions, based on
vagueness and overbreadth, is discussed infra.)

O course, because defendants violated the wuse/disclosure
provisions as a matter of law, as well as it being undi sputed that
defendants, especially R ggs, did participate to sone extent
concerning the interceptions, and as well as there being a materi al
fact issue whet her defendants “procured” or “obtained” the Harnmans
to make the interceptions, it is quite questionable, as discussed
infra, that defendants “lawfully received” the Iintercepted

contents. In any event, they rely primarily on the Suprene Court’s

deci sions in Landmark Conmmunications, Inc. v. Virginia, 435 U S
829 (1978); Smith v. Daily Mail Publ’'g Co., 443 U.S. 97 (1979); and
Florida Star.

Landmark concerned a newspaper indicted for violating a

Virginia statute which proscribed divulging information about
proceedi ngs before a state judicial reviewconmm ssion authorizedto

hear conpl aints about judges’ disability or m sconduct. 435 U S.
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at 830. The newspaper accurately reported on an inquiry pending
before the comm ssion. 1d. at 831.

The “narrow and Iimted question presented” was “whether the
First Amendnent permts the crimnal punishnment of third persons
who are strangers to the inquiry, including the news nedia, for
di vul gi ng or publishing truthful information regardi ng confidenti al
proceedi ngs of the [comm ssion]”. ld. at 837. The Court held
“[T] he publication Virginia seeks to punish under its statute |lies
near the core of the First Anendnent, and [Virginia s] interests
advanced by the inposition of crimnal sanctions are insufficient
to justify the actual and potential encroachnents on freedom of
speech and of the press which follow therefronf. |[Id. at 838.

The Court, however, was not “concerned with the possible
applicability of the statute to one who secures the information by
illegal nmeans and thereafter divulges it”. 1d. at 837 (enphasis
added). (Again, there are material fact issues whether defendants
“procured” or “obtained” the Harmans to make the illegal
i nterceptions.)

At issue in Daily Mail was a West Virginia statute which
singled out newspapers for crimnal sanctions if a juvenile
of fender’s nane was published without witten approval of the
juvenile court. 443 U.S. at 98. Through routine nonitoring of a
police radio frequency, two newspapers | earned about the shooting

death of a student, and immediately sent reporters and
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phot ogr aphers to the school where the incident occurred. Id. at
99. Reporters there obtained the nane of the all eged assail ant, a
m nor, fromw tnesses, the police, and a prosecutor. |Id.

Bot h newspapers were i ndi cted under the statute for publishing
articles about the incident. |[|d. at 99-100. One did not nention
the alleged shooter’s nanme in its first article, published the
af ternoon of the shooting, because of the statute s prohibition;
but, both named himin articles published the next day, after at
| east three different radio stations had broadcast his name. |d.
at 99-100.

The Court concluded that the statute did not satisfy the
constitutional standards applied in Landmark. Id. at 102. “[Qur]
recent decisions denonstrate that state action to punish the
publication of t rut hf ul information seldom can satisfy
constitutional standards”, 1id.; and those opinions “suggest
strongly that if a newspaper lawfully obtains truthful information
about a matter of public significance then state officials may not
constitutionally punish publication of the information, absent a
need to further a state interest of the highest order”. |d. at 103

(enphasi s added).?

1'n addition to citing Landmark, the Court cited Cox Broad.
Corp. v. Cohn, 420 U. S. 469 (1975) (where rape victinis nane becane
knowmn to public through official court records dealing wth
rapist’s trial, damages could not be recovered agai nst newspaper
for publishing victimis nane in violation of state statute that
crim nalized such publication); and Ckl ahoma Publ’ g Co. v. District
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The Court stated that, “even assum ng the statute served a
state interest of the highest order [protecting anonymty of
juvenile offenders], it does not acconplish its stated purpose”,
because it applied only to newspapers, and thus did not prevent
publication by other nedia. |d. at 105. The Court pointed out,
however : its holding was “narrow’; and no issue of privacy was
i nvolved. Id.

Florida Star concerned a Florida statute which made it

unlawful to “print, publish, or broadcast ... [a sex offense
victims nane] in any instrunment of mass communication”. 491 U S
at 526 (internal quotation marks and citation omtted). A

newspaper published a rape victinis nane after obtaining it froma
publicly rel eased police report. The newspaper was held liable in
an action by the victimbased on violation of the statute. 1d. at
526.

Al t hough the Court ultimately concluded that such inposition

of damages violated the First Anendnent, it refused t he newspaper’s

Court, 430 U. S. 308 (1977) (vacating injunction prohibiting news
media from publishing nanme or photograph of juvenile, where,
despite state statute closing juvenile trials to public, judge had
permtted reporters and other nenbers of public to attend court

heari ng, because state cannot constitutionally restrain
dissem nation of truthful information in public domain). Dai |l y
Mail, 443 U. S. at 102-03. Al t hough those “cases involved
situations where the governnent itself provided or nade possible
press access to the information”, id. at 103, the Court said that
factor was “not controlling”, id., because “[a] free press cannot

be made to rely solely upon the sufferance of governnent to supply
it with information”. |d. at 104.
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invitation to hold broadly “that the press may never be puni shed,
civilly or crimnally, for publishing the truth”. ld. at 531.
I nstead, “the sensitivity and significance of the interests
presented in clashes between First Amendnent and privacy rights
counsel relying on [imted principles that sweep no nore broadly
than the appropriate context of the instant case”. 1d. at 533.

The principle fromDaily Mail was applied: “[I]f a newspaper
lawfully obtains truthful information about a matter of public
significance then state officials may not constitutionally punish
publication of the information, absent a need to further a state
interest of the highest order”. | d. (enphasis added; internal
quotation marks and citation omtted). In addition to “the
overarching public interest, secured by the Constitution, in the
di ssem nation of truth”, three additional considerations supported
“[alccording the press the anple protection provided by that
principle”. ld. at 534 (internal quotation marks and citation
omtted).

First, “because the Daily Mail formulation only protects the
publication of information which a newspaper has | awful | y obt ai ned,
the governnent retains anple neans of safeguarding significant
interests wupon which publication my inpinge”. ld. at 534
(enphasi s added; internal quotation marks and citation omtted).
Especially significant for the purposes of the case at hand, the

Court noted: “To the extent sensitive information rests in private
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hands, the governnment may under sone circunstances forbid its
nonconsensual acquisition, thereby bringing outside of the Daily
Mail principle the publication of any information so acquired”

| d. (enphasis added).

Second, “punishing the press for its dissemnation of
information ... already publicly available is relatively unlikely
to advance the interests in the service of which the State seeks to
act”. 1d. at 535 (enphasis added).

The third, and final, consideration supporting application of
the Daily Mail principle was the “timdity and self-censorship
which may result from allowwng the nedia to be punished for
publishing certain truthful information”. 1d. (internal quotation
marks and citation omtted). Such “fear of excessive nedia self-
suppression” was applicable to “information released, wthout
qualification, by the governnent”. 1d. at 535-36.

Applying Daily Mail, the Court held the newspaper coul d not be
held civilly |iable, because: (1) it had “lawfully obtained
truthful information about a matter of public significance”, id.
(enphasi s added; internal quotation marks and citation omtted);
and (2) although the state’s interests in protecting rape victins’
privacy and physical safety and encouraging them to report sex
offenses wthout fear of exposure are “highly significant
i nterests”, inposing liability for publication under the

circunstances of that case was “too precipitous a neans of
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advanci ng” those interests, id. at 537, because (a) the governnent
provided the information to the nedia, which “na[d]e it especially
likely that, if liability were to be i nposed, self-censorship would
result”, id. at 538; (b) under the negligence per se standard

applied by Florida courts, liability follow automatically from

publication, wthout “a scienter requirenment of any kind

engendering the perverse result that truthful publications
chal | enged pursuant to this cause of action are |ess protected by
the First Amendnent than even the |east protected defamatory
fal sehoods”, id. at 539; and (c) the statute was facially
underinclusive, because it proscribed publication only by an
“Instrunent of mass conmuni cation”, but not by other neans, id. at
540.
The Court stressed the “limted” nature of its hol ding:

W do not hold that truthful publication is
automatically constitutionally protected, or
that there is no zone of personal privacy
wthin which the State may protect the
individual from intrusion by the press, or
even that a State may never puni sh publication
of the nanme of a victimof a sexual offense.
We hold only that where a newspaper publishes
truthful information which it has lawfully
obt ai ned, punishnent may |awfully be i nposed,
if at all, only when narrowmy tailored to a
state interest of the highest order, and that
no such interest is satisfactorily served by
inposing liability ... under the facts of this
case.

|d. at 541 (enphasis added).
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Footnote eight, extrenely relevant to the case at hand,
st at ed: “The Daily Ml principle does not settle the issue
whet her, in cases where i nfornmati on has been acquired unlawful ly by
a newspaper or by a source, governnment may ever punish not only the
unl awf ul acqui sition, but the ensuing publication as well”. Id. at
535 n.8 (“unlawfully” enphasized in original; other enphasis
added) .

b.

The Peavys and the United States urge that distinctions
between the Federal and Texas Acts and the statutes at issue in
Florida Star, Daily Mil, and Landmark nake inapplicable the
analysis applied in those cases. They rely heavily on the fact
that those statutes, unlike the Wretap Acts, restricted speech on
the basis of content; penalized the disclosure of information
W t hout i nposing any underlying limtation onits acquisition; and,
in Florida Star, sanctioned the nedia for publishing information
provi ded by the governnent.

Pursuant to United States v. OBrien, 391 U S. 367 (1968), the
Peavys and the United States claimthe Wretap Acts are subject
only to internediate First Anmendnent scrutiny, because they are
content-neutral | aws of general applicability, which do not single
out the nedia for special burdens, and have only an incidenta

effect on its ability to gather and report the news. They also
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rely on Branzburg v. Hayes, 408 U.S. 665 (1972); and Cohen v.
Cow es Media Co., 501 U. S. 663 (1991).

In O Brien, a person convicted for burning his draft card nade
a First Anmendnent challenge to a federal statute which
crimnalized, inter alia, such know ng destruction. 391 U S. at
370. The statute was held constitutional, facially and as appli ed.
ld. at 372.

The Court noted that, onits face, the statute did not abridge
free speech, but instead dealt “with conduct having no connection
wth speech”; and “there is nothing necessarily expressive”
involved in OBrien’s conduct. 1d. at 375. It refused to “accept
the view that an apparently limtless variety of conduct can be
| abel ed ‘speech’ whenever the person engaging in the conduct
intends thereby to express an idea”. ld. at 376. But, even
assum ng “the alleged comunicative elenment in OBrien’'s conduct
[was] sufficient to bring into play the First Arendnent, it [did]
not necessarily follow that the [card s] destruction ... is
constitutionally protected activity”. 1d.

The statute was held to satisfy the | evel of scrutiny applied
when “‘speech’ and ‘nonspeech’ elenents are conbined in the sane
course of conduct”. Id. at 376-77.

[A] governnent regulation is sufficiently
justified if it is within the constitutiona

power of the Governnent; if it furthers an
i npor t ant or subst anti al gover nnent al
interest; if the governnental interest is
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unrelated to the suppression of free
expression; and if the incidental restriction
on alleged First Anendnent freedons is no
greater than is essential to the furtherance
of that interest.

ld. at 377.

At issue in Branzburg was “whet her requiring newsnen to appear
and testify before ... grand juries abridges the freedomof speech
and press guaranteed by the First Amendnent”. 408 U.S. at 667.
The reporters maintained that, in order to gather news, they often
had to agree either not to identify the source of published
information, or to publish only a portion of the facts reveal ed by
him [|d. at 679.

I n hol di ng newsnen could be required to so testify, the Court
pointed out it was not suggesting “news gathering does not qualify
for First Amendnent protection [, because] w thout sone protection
for seeking out the news, freedom of the press could be
eviscerated”. 1d. at 681. On the other hand, “[i]t is clear that
the First Amendnent does not invalidate every incidental burdening
of the press that may result from the enforcenent of civil or
crimnal statutes of general applicability”. ld. at 682.
Simlarly, “[i]t has generally been held that the First Amendnent
does not guarantee the press a constitutional right of specia

access to information not available to the public generally”. Id.

at 684 (enphasi s added).
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The Court declined to “grant newsnen a testinonial privilege
that other citizens do not enjoy”, because it “perceive[d] no basis
for holding that the public interest in law enforcenent and in
ensuring effective grand jury proceedings is insufficient to
override the consequential, but uncertain, burden on news gathering
that is said to result frominsisting that reporters, |ike other
citizens, respond to relevant questions put to themin the course
of a valid grand jury investigation”. 1d. at 690-91.

O particular interest for the case at hand is this
observati on:

It would be frivolous to assert ... that the
First Anmendnent, in the interest of securing
news or otherw se, confers a license on either
the reporter or his news sources to violate
valid crimnal |aws. Al t hough stealing
docunents or private w retapping could provide
newswort hy information, neither reporter nor
source is inmmune from conviction for such
conduct, whatever the inpact on the flow of
news.... The Amendnent does not reach so far
as to override the interest of the public in
ensuring that neither reporter nor source is
invading the rights of other citizens through
reprehensi bl e conduct forbidden to all other
persons.

ld. at 691-92 (enphasis added).

Cohen concerned “whether the First Amendnent prohibits a
plaintiff fromrecovering damages, under state prom ssory estoppel
| aw, for a newspaper’s breach of a prom se of confidentiality given

to the plaintiff in exchange for information”. 501 U S. at 665.
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Hol ding that it does not, the Court refused to apply the anal ysis
used in Landmark, Daily Mail, and Florida Star. |d. at 668-69.

| nstead, controlling was “the equal ly wel | -established | ine of
deci sions hol ding that generally applicable | aws do not offend the
First Anmendnent sinply because their enforcenent agai nst the press
has incidental effects on its ability to gather and report the
news”. Id. at 669 (enphasis added).? The Florida Star |ine of
cases was distinguished on the ground that “the truthful

information sought to be published nust have been lawfully

acqui r ed. The press may not with inpunity break and enter an
office or dwelling to gather news”. |1d. (enphasis added).
“I't is ... beyond dispute that the publisher of a newspaper

has no special inmunity fromthe application of general |aws [and]

has no special privilege to invade the rights and liberties of

2For illustrating such generally applicable laws, the
enforcenent of which have incidental effects onthe nedia s ability
to gather and report news, Cohen cited the foll ow ng cases, all but
two of which concern commercial regulation: University of Pa. v.
E.EOC, 493 U S. 182, 201-02 (1990) (nust pay non-discrimnatory
taxes); Mnneapolis Star & Tribune Co. v. Mnnesota Commir of
Revenue, 460 U. S. 575, 581-83 (1983) (sane); Zacchini v. Scripps-
Howard Broad. Co., 433 U S. 562, 576-79 (1977) (may not publish
copyrighted material w thout obeying copyright |aws); Branzburg;
Citizen Publ’g Co. v. United States, 394 U. S. 131, 139 (1969) (may
not restrain trade in violation of antitrust |aws); Ol ahoma Press
Publ’g Co. v. Walling, 327 U S. 186, 192-93 (1946) (nust conply
with Fair Labor Standards Act); Associated Press v. United States,
326 U.S. 1 (1945) (may not restrain trade in violation of antitrust
| aws); Murdock v. Pennsylvania, 319 U S. 105, 112 (1943) (nust pay
non-di scrimnatory taxes); and Associated Press v. National Labor
Rel ations Bd., 301 U. S. 103 (1937) (nust conply with National Labor
Rel ati ons Act).
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ot hers.” ld. at 670 (internal quotation marks and citation
omtted). Therefore, “enforcenent of such general | aws agai nst the
press is not subject to stricter scrutiny than would be applied to
enforcenent agai nst other persons or organizations”. |d.

M nnesota’s doctrine of prom ssory estoppel was “a |aw of
general applicability”, because it did “not target or single out
the press”, but was “generally applicable to the daily transactions
of all the citizens of Mnnesota”. 1d. Accordingly, “[t]he First
Amendnent d[id] not forbid its application to the press”. | d.

Appl yi ng that estoppel doctrine to the newspapers would not
puni sh themfor publishing|awfully-obtained, truthful information,
because “conpensatory damages are not a form of punishnment” and,
“[1]n any event, ... the characterization of the paynent nmakes no
difference for First Amendnent purposes when the | aw bei ng applied
is a general |aw and does not single out the press”. Id.

Florida Star and Daily Mil were distinguished: “I'n those
cases, the State itself defined the content of publications that
would trigger liability”; in contrast, in Cohen, “[t]he parties
thenselves ... determne[d] the scope of their |egal obligations,
and any restrictions that may be placed on the publication of
truthful information are self-inposed”. Id. at 670-71

In addition, it was “not at all clear that [the newspaper]

obt ai ned Cohen’s nane ‘lawfully’ ..., at l|east for purposes of

publishing it”, because it obtained it “only by making a prom se
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[It] did not honor”. ld. at 671 (enphasis added). The
di ssenting opinions’ suggestion “that the press should not be
subject toany law ... which in any fashion or to any degree limts
or restricts the press’ right to report truthful information” was
rej ected, because “[t]he First Anmendnent does not grant the press
such limtless protection”. |Id.

Cohen concluded that, if permtting a prom ssory estoppel
claimhad the effect of “inhibit[ing] truthful reporting because
news organizations will have legal incentives not to disclose a
confidential source’s identity even when that person’s identity is
itself newsworthy”, then it was “no nore than the incidental, and
constitutionally insignificant, consequence of applying to the
press a generally applicable law that requires those who nake
certain kinds of promses to keep thenf. 1d. at 671-72.

C.

Two recent cases fromother circuits have addressed the | evel
of scrutiny for the constitutionality vel non of the Federal Act:
Bartni cki v. Vopper, 200 F.3d 109 (3d G r. 1999), cert. granted, 68
U S L. W 3685, 3698 (U.S. 26 June 2000) (Nos. 99-1687 and 99-1728);
Boehner v. MDernott, 191 F.3d 463 (D.C. Cr. 1999), petition for
cert. filed, 68 U S.L.W 3686 (U S. 25 Apr. 2000) (No. 99-1709).

In Boehner, a Florida couple, wusing a radio scanner,
intercepted and recorded a telephone conversation between

Congressman Boehner, a Republican nenber of the House of
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Representatives, and nenbers of his Party. 191 F. 3d at 464-65
The couple delivered the tape to Congressnman McDernott, then the
ranki ng Denocrati c nenber of the House Ethics Comm ttee, expl aining
by cover letter the tape contained “a conference call heard over a
scanner”. |d. at 465. Congressman MDernott gave copies of the
tape to three newspapers, each of which published an article about
the intercepted conversation. |d.

Congressman Boehner filed a civil action agai nst Congressnan
McDernott (but not the newspapers) for violating § 2511(1)(c)
(di scl osure). | d. The district court agreed with Congressnman
McDernott that 8 2511(1)(c), as applied to him violated the First
Amendnent . ld. at 466. The court of appeals (split panel)
reversed, applying internmediate scrutiny. |d. 467-70.

The majority opinion observed that “the O Brien analysis
applies to statutes containing generally applicable, content-
neutral prohibitions on conduct that create incidental burdens on
speech”. ld. at 467. Section 2511(1)(c) fit that description
because, to the extent it proscribes disclosures which “entail

constitutionally protected speech, the statute regulates it w thout

reference to content”, id. at 468, and it furthers a substantia
governnental interest wunrelated to the suppression of free
expressi on because, “rather than inpinging on speech, ... [it]
pronotes the freedom of speech”. Id.
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The incidental restriction on speech inposed by 8 2511(1)(c)
was “no greater than is essential to the furtherance” of the
governnent’s substantial interests: “[Without [that] prohibition

., the governnent woul d have no neans to prevent the disclosure
of private information, because crimnals like [the intercepting
Florida couple] <can literally launder illegally intercepted
i nformati on and there woul d be al nost no force to deter exposure of
any intercepted secret”. 1d. at 470 (internal quotation marks and
citation omtted).

The majority, for separate reasons, distinguished Florida
Star. One nenber concluded it had no application for a host of
reasons, including: 8 2511(1)(c) is not directed at the press; it
seeks to protect the privacy of private, not public,
comuni cations; and it has a scienter requirenent. |d. at 471-76.
The other majority-nmenber assuned, w thout deciding, that Florida
Star “applies in principle” but, because Congressman McDernott did
not lawfully obtain the tape, § 2511(1)(c) was subject to
internmediate scrutiny as applied to him 1d. at 479.

For Bartnicki, as noted, the Court granted certiorari in June
2000. The case concerned an unknown person intercepting and
recording a cellular tel ephone conversation, regarding a teachers’
pay raise, between Kane, a teachers’ union president, and
Bartnicki, a union negotiator. 200 F.3d at 113. The anonynous

interceptor left the tape in the mail box of Yocum the president of
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a citizens’ organi zation opposed to the union’s proposals. | d.
After listening to the tape, Yocum gave copies to local radio
stations, which broadcast parts of it. |Id.

Bart ni cki and Kane sued Yocum and the nedia defendants for
violating 8 2511(1)(c) and (d) (disclosure and use), and simlar
provi sions of a Pennsylvania statute. 1d. Relying primarily on
Cohen, the district court denied summary judgnent for defendants,
holding that the use and disclosure provisions were generally
applicable laws that did not single out the nedia or purposefully
restrict free expression, and coul d be applied to the nedi a wit hout
offending the First Amendnent. |d. at 118.

On interlocutory appeal, the Third Crcuit panel mjority
rejected the nedia defendants’ <contention that Daily Mai
control |l ed, because Florida Star footnote eight, quoted supra and
infra, “explicitly repudiated any suggestion that [Daily Mail]
answers ... whether a statute that [imts the dissem nation of
i nformati on obtai ned by neans of questionable legality is subject
to First Amendnent scrutiny”. |d. at 117 (enphasis added). The
court did not resol ve whet her the damages provi sions of the Federal
and Pennsylvania Acts were generally applicable | aws, because the
district court, “by suggesting that generally applicable |aws do
not require First Anmendnent scrutiny when applied to the press,

read ... Cohen too broadly”. | d. at 118. I nstead, the court
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interpreted Cohen to hold “that a |aw of general applicability,
whi ch neither targets nor i nposes di sproportionate burdens upon the
press, is enforceabl e against the press to the sane extent that it
i s enforceabl e agai nst individuals or organi zations”. |d. at 119.
As in the case at hand, the United States intervened in
Bartnicki to defend the constitutionality of the Federal Wretap
Act. It clainmed the use and di scl osure provisions are subject to
internmediate scrutiny for two reasons: (1) they are generally
applicabl e | aws i nposi ng only incidental burdens on expression; and
(2) to the extent the provisions restrict speech in particular
cases, they do so in a content-neutral manner. |d.
The court rejected the first contention: “[When a statute
t hat regul ates both speech and conduct is applied to an act of pure
speech, that statute nust neet the sane degree of First Amendnent
scrutiny as a statute that regul ates speech alone”. |[|d. at 121.
But, it agreed that the use and disclosure provisions are
content-neutral, because the justification for proscribing such
conduct — strengthening “the wunderlying ban on wunauthorized
i nterception, by denying the wongdoer the fruits of his | abor and
by elimnating the demand for those fruits by third parties”
“does not rely on the communi cative inpact of speech”. 1d. at 123
(enphasi s added; internal quotation marks and citation omtted).
Applying internmediate scrutiny, the court held the

“governnent’s interest in protecting privacy by hel ping nmaintain
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the confidentiality of [covered] communications ... 1is a
significant state interest”. I1d. at 125 (internal quotation marks
and citation omtted).

In this regard, the wuse and disclosure proscriptions,
according to United States, furthered governnent’s interests in
protecting the privacy of covered comruni cations in two ways: “(1)
by denying the wongdoer the fruits of his labor and (2) by
elimnating the demand for those fruits by third parties”. | d.
(internal quotation marks and citation omtted). The court stated
the first was inapplicable, because, unlike here, there was no
evi dence def endants encouraged or participatedintheinterception.
| d. Accordingly, with respect to the second, “[t]he connection
between prohibiting third parties from using or disclosing
intercepted material and preventing the initial interception is
indirect at best”. Id. at 125-26.

It concluded, therefore, that the wuse and disclosure
provisions, as applied to defendants not connected wth the
interception, were not narrowmy tailored to serve the governnent’s
i nterests. ld. at 126. Because persons who indirectly
participated in the interception could be punished under the
statute, “the governnent’s desired effect can be reached by
enforcenent of existing provisions against the responsi ble parties

rather than by inposing damages on these defendants”. |d.
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The court distingui shed Boehner on the ground, anong others,
that, wunlike Yocum who found the tape of the intercepted
conversation in his mailbox, Congressman MDernott, in Boehner,
entered into a transaction with the interceptors when he accepted
the tape fromthem |d. at 128-29.

On the facts in Bartnicki (obviously, quite different from
t hose here), the court concluded “that the governnent’s significant
interest in protecting privacy is not sufficient to justify the
serious burdens the damages provisions of the Wretapping Acts
pl ace on free speech”. ld. at 129. It therefore held the Acts
“fail the test of internmediate scrutiny and nmay not
constitutionally be applied to penalize the use or disclosure of
illegally intercepted information where [, unlike here,] there is
no allegation that the defendants participated in or encouraged
that interception”. |d. (enphasis added).

d.

In the light of the foregoing jurisprudence, we nust decide
what Jlevel of First Amendnent scrutiny is appropriate in
determ ni ng whet her defendants can be subject to civil liability
for use and disclosure of illegally-intercepted private tel ephone
conversations, which they received directly fromthe interceptors,
with full know edge of the circunstances of the interceptions and
Wi th sone participation concerning the interceptions. None of the

foregoi ng cases addressed this precise question.
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Florida Star is simlar to this case in that the Peavys are
seeking to hold defendants civilly liable for, inter alia,
publication of truthful information. And, the governnental
interests supporting the Federal and Texas Acts and the Florida
statute are simlar in that they seek to protect privacy;
accordingly, this case, like Florida Star, involves bal ancing
privacy and free press interests.

But, Florida Star is distinguishable in nunerous ways. Unlike
the Florida statute, which restricted speech on the basis of
content, the Wretap Acts, except under certain limted
ci rcunst ances not present here, prohibit use and discl osure of al
illegal interceptions, irrespective of their subject matter. The
use and di sclosure restrictions are instead based on the manner in
which the information i s acquired.

The statutes at issue in Daily Mail and Landmark al so were
content-based restrictions on speech. W recognize that the Court
did not rely on the content-based nature of the statutes in
deciding to apply strict scrutiny in those cases. Nevertheless,
that distinction exists and is worthy of note, inasnuch as content-
based regul ati ons of expression are subject to strict scrutiny,
irrespective of whether they prohibit the publication of lawfully-
obt ai ned information. See Turner Broad. Sys., Inc. v. F.C.C, 512

U S 622, 642 (1994) (“Qur precedents ... apply the npst exacting
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scrutiny to regulations that suppress, disadvantage, or inpose
differential burdens upon speech because of its content”).

The statute in Florida Star targeted a segnent of the nedia
(“any instrunment of mass conmunication”); but, the Federal and
Texas Acts do not single out the nedia for special burdens.
Instead, they apply to “any person” who uses or discloses
illegally-intercepted communications, if he knows or has reason to
know of the interception’s illegality. Also unlike the Federal and
Texas Acts, the Florida statute did not require proof of scienter.

Mor eover, none of the considerations underlying the Court’s
application of the Daily Mail principle in Florida Star are present
here. The first consideration —governnent’s retention of anple
means of safeguarding significant interests upon which publication
may inpinge —is inapplicable. Unlike the reporter in Florida
Star, who obtained the victimis name from public records nade
avai l able by the governnent (far fromit), the contents of the
Peavys’ conversations had not been entrusted to the governnment, but
were instead given to defendants by private individuals who
intercepted themillegally. “To the extent sensitive information
rests in private hands, the governnent may under some circunstances
forbid its nonconsensual acquisition, thereby bringing outside of
the Daily Ml principle the publication of any information so

acquired”. Florida Star, 491 U S. at 534.
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Moreover, in the light of our affirmng that, as a natter of
| aw, defendants violated the use and disclosure provisions, they
knew or should have known the interceptions were illegal. I n
addition, defendants had sone participation concerning the
i nterceptions. (Moreover, there are material fact issues for
whet her they “procured” or “obtained” the Harmans to nake the
illegal interceptions. This bears al so on defendants’ know edge of
illegal interceptions.) Therefore, as noted, it is quite arguable
that defendants did not lawfully receive the contents of the tapes.

See Boehner, 191 F. 3d at 479 (G nsburg, J., concurring) (even if

the receipt of the tape containing the illegally intercepted cal
was |lawful, “[olne who obtains information in an illega
transaction, with full know edge the transaction is illegal, has
not ‘lawfully obtain[ed]’ that information in any nmeaningful
sense”).

The second Florida Star consideration — “the fact that

puni shing the press for its dissemnation of information which is
already publicly available is relatively unlikely to advance the
interests in the service of which [governnent] seeks to act”, id.
at 535 —is likew se inapplicable, because the contents of the
Peavys’ conversations were not publicly available or in the public
domai n when defendants received, used, and disclosed them

The final Florida Star consideration —“the timdity and sel f-

censorship which may result fromallow ng the nedia to be puni shed
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for publishing certain truthful information”, id. (interna
quotation marks and citation omtted) —presents a sonewhat cl oser
question. Nevertheless, the Court’s concern in that respect seened
to be limted to “information rel eased, w thout qualification, by
the governnent”. ld. at 536. “A contrary rule, depriving
protection to those who rely on the governnent’s inplied
representations of the |awful ness of dissem nation, would force
upon t he nedi a t he onerous obligation of sifting through governnent

pronouncenents to prune out material arguably unlawful for
publication”. 1d. Here, the only representation governnent has
made regarding the |lawful ness of use and disclosure of illega
interceptions is in the Federal and Texas Acts prohibiting such
conduct . Again, that prohibition applies only if the using or
di scl osi ng person does so “intentionally”, and “knows or has reason
to know' the interceptions were illegal.

Accordi ngly, the Acts do not inpose an “onerous obligation” on
the media. Instead, it is subject to the obligation inposed on al
citizens: the duty not to use or disclose interceptions, know ng
or having reason to know they were in violation of the Wretap
Act s.

In the light of that scienter requirenent, we think it highly
unli kely such an obligation wll result in “timdity and self-

censorshi p” because, as stated in the Bartnicki dissent:
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One would suppose that a responsible
journalist ... would be unlikely to propose
publication of a ... conversation w thout sone
effort to insure that [it] in fact took place
and to authenticate the identities of the
parties to [it]. As part of such an inquiry,
the question whether the parties to the
conversation had authorized its recording and
release, or whether others had lawfully
intercepted the conversation, would seem
naturally to arise. Mor eover, current
technology would nmake it relatively easy to
determ ne whether the conversation had been
the subject of a prior press or broadcast
report.
Bartnicki, 200 F.3d at 135 (Pollak, J., dissenting). These
observations are all the nore conpelling here, in that defendants
had sone participation concerning the interceptions.

Finally, and perhaps nost inportant, is Florida Star footnote
ei ght: “The Daily WMl principle does not settle the issue
whet her, in cases where i nformati on has been acquired unlawful ly by
a newspaper or by a source, governnment may ever punish not only the
unl awf ul acqui sition, but the ensuing publication as well.” Id. at
535 n.8 (“unlawfully” enphasized in original; other enphasis
added). Expressly reserved was the question at issue here. But,
as a nenber of the mpjority observed separately in Boehner, the
Branzburg Court may have shed sone |light on the answer to that
gquesti on: the First Amendnent “does not reach so far as to
override the interest of the public in ensuring that neither
reporter nor source is invading the rights of other citizens

through represensible conduct forbidden to other persons”.
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Boehner, 191 F. 3d at 473 (separate opi ni on of Randol ph, J. (quoting
Branzburg, 408 U. S. at 691-92) (enphasis added)).

Li kewi se, the internediate scrutiny cases advanced by the
Peavys and the United States are distinguishable. The statute at
issue in OBrien was targeted at conduct (proscribed know ngly
destroying draft card) and i nposed no restrictions on the nedia’'s
publication of truthful information. And, the publication
restriction in Cohen was self-inposed.

Bartni cki and Boehner are also distinguishable. Medi a
liability for publication was not at issue in Boehner; and the
medi a defendants in Bartnicki, unlike R ggs and WFAA, were not in
any way involved with the interceptors, or the interceptions, but
instead received the interceptions froma third party, in whose
mai | box the anonynous interceptor had left the tape of the
i ntercepted comruni cati ons.

Consi dering these cases, and the di stinctions betwen themand
the case at hand, we conclude that the use and disclosure
provisions, as applied to R ggs and WAA nust satisfy “the
internediate level of scrutiny applicable to content-neutral
restrictions that inpose an incidental burden on speech”. Turner,
512 U. S. at 662.

Along this line, we reject defendants’ contention that the
Federal and Texas Acts inpose nore than an “incidental” burden on

the gathering and reporting of news.
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According to defendants, a burden on the nedia can be
characterized as “incidental” only if it indirectly affects
newsgat hering and publication, or subjects the nedia to non-
di scrimnatory econom c regul ation. Def endants claim the Acts
directly affect newsgat heri ng and reporting because they conpletely
proscribe use and di sclosure of all contents of interceptions.

Defendants interpret too broadly what constitutes an
“incidental” effect. The Acts restrict use and disclosure of
i nformati on based solely on the neans by which it is acquired, and
the restriction applies only if the using or disclosing person
knows, or has reason to know, of the illegal manner of acquisition.
Accordi ngly, the Acts do not prohibit gathering and publishing the
sane information, acquired from other sources.

2.
Under O Brien's internmediate scrutiny analysis, “a content-

neutral regulation [such as the Federal and Texas Wretap Acts]

W Il be sustained if” the regul ation
furthers an i npor t ant or substanti a
governnental interest; if the governnental

interest is unrelated to the suppression of
free expression; and if the incidenta
restriction on alleged First Amendnent
freedons is no greater than is essential to
the furtherance of that interest.

Turner, 512 U S. at 662 (quoting OBrien, 391 U S. at 377).
The Wretap Acts satisfy internediate scrutiny, according to

the United States and the Peavys, because: (1) the United States
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and Texas each have a substantial interest in maintaining the
confidentiality of private communications; (2) the wuse and
di scl osure proscriptions are unrelated to the suppression of
speech, because liability is based on the neans of acquisition of
the information, rather than the content, and the Acts do not
single out speech for special burdens, but prohibit all
unaut hori zed uses and di sclosures; and (3) the incidental burdens
on speech are not inpermssibly broad, because disclosure is not
singled out for special burdens, and the Acts do not prohibit the
use or disclosure of the sane information obtained by non-
prohi bited neans.

The use and di scl osure provisions, in defendants’ view, fai
i nternedi ate scrutiny because they i npose an absol ute, categori cal
ban on speech and expressive conduct, which burdens substantially
nore speech than is necessary to further governnent’s legitimte
interests in protecting privacy.

a.

One of the “dual purposes” of the Federal Act is “protecting
the privacy of [covered] comrunications”. Celbard v. United
States, 408 U. S. 41, 48 (1972) (quoting S. Rep. No. 1097, 90th
Cong., 2d Sess., 66 (1968)); see also United States v. Cianfrani,
573 F.2d 835, 855 (3d G r. 1978) (“protection of privacy was an
overriding congressional concern” in enacting Federal Act). It

does so by proscribing not only unauthorized interception, 8§
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2511(1)(a), but also the intentional use and disclosure of illegal
interceptions, 8§ 2511(c) and (d). The purpose of the use and
di sclosure proscriptions is to reinforce the interception
proscription by “denying the wongdoer the fruits of his conduct”,
Fultz, 942 F.2d at 401, and by elimnating the demand for those
fruits by third parties. Boehner, 191 F. 3d at 469-70.

[P]rotection of the privacy of conmunications
is vital to our society. W depend upon the
free interchange of ideas and information.
And we are dedicated to the proposition that
each i ndi vi dual shoul d be free from
unwarranted intrusion into his private
affairs. Both these interests are threatened
by noder n t echni ques of el ectronic
surveil |l ance, however, since it is now
possible to record surreptitiously the nost
intimte conversations and to preserve them
for later disclosure. Only by governing
strictly both authorization [of interception]
and disclosure of intercepted conmunications
did Congress believe that such weighty
interests could be protected adequately.

C anfrani, 573 F.2d at 856.

The privacy interests protected by the Wretap Acts are of
constitutional dinension. See Harper & Row Publishers, Inc. v.
Nation Enters., 471 U S. 539, 559 (1985) (although “essentia
thrust of the First Arendnent is to prohibit inproper restraints on
the voluntary public expression of ideas”, there is “a conconmtant
freedom not to speak publicly, one which serves the sane ultimate
end as freedom of speech in its affirmative aspect” (enphasis in

original)); Katz v. United States, 389 U S. 347, 352-53 (1967)
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(Fourth Amendnent protects privacy of tel ephone conversation from
governnental intrusion by electronic surveillance).

And, the privacy interests sought to be protected by the
Federal Act have been held to be “sufficiently weighty to justify
sone limtations in certain circunstances on the general right of
access to court proceedings”. C anfrani, 573 F.2d at 856-57
(ordering pretrial hearings closed to public to extent reasonably
necessary to protect against disclosure of unlawfully intercepted
communi cations). See alsoIlnre Gand Jury, 111 F. 3d 1066, 1074-75
(3d Cir. 1997) (privacy interests protected by Federal Act confer
standing on wretapping victins to quash subpoena duces tecum
served on interceptor, who was a wtness in grand jury
i nvestigation in which one of wiretapping victins was target).

In short, the United States and Texas have a substantia
interest in protecting the confidentiality of private wire, oral,
and el ectroni c comruni cati ons.

b.

And, that substantial interest is unrelated to the suppression
of free expression. The use and disclosure proscriptions are
directed only at the nmeans by which information is acquired. They
apply only if the targeted actor knows, or has reason to know, of
the illegal neans of acquisition. And, they do not prohibit use
and disclosure of the information contained in illegal

interceptions if such information i s obtai ned from anot her source.
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| ndeed, protection of communications’ confidentiality encourages,
rat her than suppresses, free expression, because the proscriptions
against interception, use, and disclosure offer assurance to
comuni cating parties that they can speak freely.

C.

To satisfy the requirenent that the incidental restriction on
First Anmendnent freedomis no greater than essential to furtherance
of the governnental interest, “a regulation need not be the | east
speech-restrictive neans of advancing the Governnent’s interests.
Rat her, the requirenent of narrowtailoring is satisfied solong as
the regulation pronptes a substantial governnent interest that
woul d be achi eved | ess effectively absent the regul ation”. Turner,
512 U.S. at 662 (internal quotation marks and citations omtted).
“Narrow tailoring in this context requires ... that the neans
chosen do not burden substantially nore speech than is necessary to
further the governnent’s legitinmate interests”. ld. (interna
quotation marks and citation omtted).

The use and disclosure proscriptions do not burden
substantially nore speech than is necessary to further governnent al
interests in protecting the privacy of conmmunications. Those
interests woul d be achi eved | ess effectively in the absence of such
proscriptions, because the invasion of privacy that occurs with
i nterception does not then end, but continues anew and spreads with

each disclosure or other use of the interception.
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Prohibiting interception alone is not sufficient to protect
the privacy of communications. Wthout the use and disclosure
proscriptions, governnent’s efforts to prohibit interception would
be far |l ess effective, because a person who illegally intercepts a
conversation and wi shes to disclose it to the public can do so, at
no risk to hinself, by sinply anonynously providi ng the contents of
the communication — by use of a tape or otherwise —to third
parties, such as the nedia, who have an interest in disclosing, or
ot herwi se using, those contents (as in Bartnicki). Moreover, far
greater damage to the interests sought to be protected results if,
and when, such contents are paraded before the public through use
and disclosure by non-interceptors, including the nedia.
See Boehner, 191 F.3d at 468, 470.

In sum as applied to the facts in this case, including
def endant s’ know ng or having reason to knowthe i nterceptions were
illegal (to include their participation concerning the
interceptions and their possible “procures” or “obtains”
viol ations), the use and di scl osure provisions of the Federal and
Texas Acts satisfy internediate scrutiny, because: they further
subst anti al gover nnent al interests in protecting t he
confidentiality of private communications; those interests are
unrelated to the suppression of free expression, but instead
encourage it; and the incidental burdens on free expression are no

greater than is essential to the furtherance of those interests,
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whi ch woul d be achieved far |l ess effectively in the absence of the
proscri ptions.
E
W reject defendants’ alternative contention that the summary
j udgnent shoul d be affirned because the Federal and Texas Acts are
unconstitutionally vague and over broad.
1
The use and di scl osure provi sions gi ve adequate notice of the
conduct they prohibit, and are “not so vague that nen of common
intelligence nmust necessarily guess at [their] neaning”. Broadrick
v. Okl ahoma, 413 U. S. 601, 607 (1973) (internal quotation marks and
citation omtted). As Riggs admtted in his deposition, there was
nothing in the anended |egislation that was vague or anbi guous;
instead, Watler sinply “m ssed the newl egislation”. Accordingly,
i f defendants m sunderstood their | egal obligations, it was because
they and their attorney were unaware of the Acts’ terns, not

because they were vague. Defendants’ contention that the

di stinction between “use” and “disclose” is unclear carries very
little weight; each is subject to the sanme proscriptions and
exceptions, and triggers the sane penalties.
2.
The Acts are not unconstitutionally overbroad, because they do
not sanction a substantial anount of constitutionally protected

speech. The use and di scl osure proscriptions do not prohibit such
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conduct for information obtained by neans other than ill egal
i nterceptions. And, the scienter requirenents aneliorate the
possibility that the prohibitions will result in chilling a
substanti al anount of protected speech.

F

As noted, under the statutory exclusionary rule, 8§ 2515,
contents of illegally intercepted comunications, as well as
evidence derived therefrom are not admssible in “any trial” if
di scl osure woul d violate the Federal Act. The Peavys contend the
district court erred, in conjunction with the cross notions for
summary judgnent, by denying their notion to suppress the contents
of the interceptions and evidence derived therefrom and by
all owi ng defendants to use such evidence to attack the Peavys’
character and defend against their state lawclains, as well as to
support their (defendants’) affirmative defenses.

In the light of our disposition of the other issues, we need
not address this issue. The suppression notion ruling was only for
summary judgnent purposes. The district court has had no occasion
to consider adm ssibility vel non of such evidence for trial.

L1,

For the foregoing reasons, we AFFIRM the summary judgnent
insofar as it (1) dism ssed the Peavys’ claim for danmages, under
the Federal Act, for defendants’ “procuring” the Harmans to nake

the interceptions, and (2) held, for contexts other than for their
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tel evi si on broadcasts, that, in violation of the Federal and Texas
Acts, defendants “used” and “disclosed” the contents of the
i ntercepted comruni cati ons; REVERSE t he summary j udgnent i nsofar as
it (1) applied strict scrutiny and (2) held that the First
Amendnent precludes, under the Federal and Texas Acts, holding
defendants civilly liable for “use” and “discl osure”; VACATE the
summary judgnent insofar as it (1) held that, under the Federa
Act, defendants had not “procured” the Harmans to nmake the
interceptions (this being a separate issue from the correct
di sm ssal of the procurenent action for danmages), (2) dism ssed the
Peavys’ claim under the Texas Act, for so “obtaining” the Harnmans,
(3) dismssed the Peavys’ claim wunder Texas law, for civil
conspiracy, and (4) held that, in violation of the Federal and
Texas Acts, defendants, in their tel evision broadcasts, “discl osed”
the contents of +the interceptions; and REMAND for further
proceedi ngs consistent with this opinion.

AFFI RVED in part; REVERSED in part;

VACATED i n part; and REMANDED

82



