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Before KING EMLIO M GARZA and DeMOSS, Circuit Judges.

KING Crcuit Judge:

d enn Johnson appeals fromthe district court's dism ssal of
his 8§ 1983 conplaint for failure to state a cl ai mupon which relief
can be granted. Johnson sued the city of Holly Springs and D. Rook
Moore, its nunicipal court judge, alleging that he had been the
victim of the city's policy of sentencing indigent crimnal
defendants to jail w thout benefit of counsel and wi thout a know ng
and intelligent waiver of the right to counsel. The district court
hel d t hat Johnson had failed to all ege the exi stence of a nmuni ci pal
policy, thereby precluding the recovery of danmages. The court
further held that Johnson | acked standing to seek declaratory and
injunctive relief against Judge Mdore in his individual capacity.
As the district court's decision is grounded in firmy decided

precedent, we affirmthe di sm ssal.

| . BACKGROUND

d enn Johnson sued D. Rook Moore, 111, a nunicipal court



judge, and the city of Holly Springs, Mssissippi on Cctober 3,
1990. He alleged that his constitutional rights were viol at ed when

Moor e sentenced himto jail "nunmerous tines," including athree-day
jail termon July 25, 1988, and a five-day jail termon July 16,
1990, without representation of counsel or waiver of his right to
an attorney. Johnson conpl ained that Judge Mbore's actions
commtting himto jail wthout counsel was part of an official

muni ci pal policy of the city of Holly Springs.

Fromthe city and fromMore in his official capacity, Johnson
asked for damages for nental anxiety and stress, as well as for
| oss of inconme, which he allegedly suffered when he was conm tted
to jail wthout assistance of counsel. From More in his
i ndi vidual capacity, Johnson sought declaratory and injunctive
relief to prevent himfrom being incarcerated w thout counsel in

the future.

The defendants noved to di sm ss Johnson's conpl ai nt pursuant
to Fed. R CGv.P. 12(b)(6). They argued that Johnson's clains
agai nst Moore in his official capacity and against the city should
be di sm ssed because Johnson had not identified a nmunicipal policy
that caused his injuries. They also argued that Johnson's claim
for declaratory and injunctive relief should be dism ssed because
no case or controversy existed. The district court granted the
nmotion on August 27, 1991. Johnson filed a tinely notice of

appeal .



1. ANALYSI S
A. Municipal Liability

Johnson conplains that the court erred when it did not hold
the city liable for its unconstitutional act. In reviewng a Rule

12(b) (6) dism ssal, we accept "all well pleaded avernents as true
and view them in the light nost favorable to the plaintiff."
Rankin v. Cty of Wchita Falls, 762 F.2d 444, 446 (5th Cr.1985).
The dism ssal wll not be upheld "unless it appears beyond doubt
that the plaintiff can prove no set of facts in support of his
claimwhich would entitle himto relief." 1d. (quoting Conley v.

G bson, 355 US. 41, 45-46, 78 S.Ct. 99, 101-02, 2 L.Ed.2d 80
(1957)).

Liability under 42 U S. C § 1983 may not be inposed on a
governnent entity on a theory of respondeat superior for the
actions of governnent enployees. Mnell v. Departnent of Socia
Services, 436 U S. 658, 690-94, 98 S. (. 2018, 2035-37, 56 L. Ed.2d
611 (1978). Local governing bodies nmay be liable under § 1983,
however, where the alleged unconstitutional activity is inflicted
pursuant to official policy. 1d. at 690-91, 98 S. (. at 2035-36.
In order to state a claim therefore, Johnson nust set forth facts
which, if true, show that his constitutional rights were viol ated

as a result of the city's official policy.

Assum ng, w t hout deci ding, that Johnson was constitutionally

entitled to counsel in connection with his various jailings, we



turn to the question whether Judge Mdwore's actions constituted
of ficial municipal policy. Johnson conplains that because Moore
was the final authority on his incarceration, Myore executed
of ficial municipal policy. See Penbaur v. Gty of G ncinnati, 475
U S 469, 106 S.C. 1292, 89 L.Ed.2d 452 (1986). W have defi ned

official policy as:

1. Apolicy statenent, ordi nance, regul ati on, or deci sion that
is officially adopted and promul gated by the nmunicipality's
| awmaki ng officers or by an official to whom the | awrakers
have del egated policy-nmaking authority; or
2. A persistent, w despread practice of city officials or
enpl oyees, which, although not authorized by officially
adopt ed and pronul gated policy, is so common and wel |l settled
as to constitute a customthat fairly represents mnunicipa
policy. Actual or constructive know edge of such cust om nust
be attributable to the governing body of the municipality or
to an official to whomthat body had del egated policy-making
aut hority.

Bennett v. City of Slidell, 735 F.2d 861, 862 (5th Cr.1984) (en

banc), cert. denied, 472 U.S. 1016, 105 S. . 3476, 87 L.Ed.2d 612

(1985) .

We have repeatedly held, however, that a nunicipal judge
acting in his or her judicial capacity to enforce state |aw does
not act as a nmunicipal official or |awmaker. See Bigford v.
Taylor, 834 F.2d 1213, 1221-22 (5th Gr.), cert. denied, 488 U S
851, 109 S.&t. 135, 102 L.Ed.2d 108 (1988); Carbalan v. Vaughn,
760 F.2d 662, 665 (5th Cr.), cert. denied, 474 U S. 1007, 106
S.C. 529, 88 L.Ed.2d 461 (1985); Famlias Unidas v. Briscoe, 619
F.2d 391, 404 (5th G r.1980) (distinguishingjudge's admnistrative

duties, actions pursuant to which may constitute county policy



under Monell, fromjudge's judicial function, in which he or she

ef fectuates state policy by applying state | aw).

Johnson does not contend, in his conplaint below or in his
brief on appeal, that Judge Mbore sentenced himto jail pursuant to
the judge's adm ni strative or other non-judicial duties. He argues
only that, wunder Penbaur, the nunicipal judge is a final
pol i cymaker whose official actions constitute nunicipal policy.
This argunent ignores the distinction we have consistently drawn
between a judge's judicial and admnistrative duties. Only with
respect to actions taken pursuant to his or her admnistrative role
can a judge be said to institute nmunicipal policy under Penbaur and
Monel I . Johnson's conplaint fails to showthat his constitutiona
rights were violated as a result of the city's official policy.
The district court did not err when it dism ssed Johnson's cl ains

against the city and Judge Mdore in his official capacity.

B. Standi ng

Johnson further conplains that the court erred when it
dism ssed his claimfor injunctive and declaratory relief against
Judge Moore in his individual capacity due to |ack of standing.
For a plaintiff to denonstrate standing to obtain injunctive
relief, he nust show that he "has sustained or is imediately in
danger of sustaining sone direct injury as the result of the
chal | enged of ficial conduct and the injury or threat of injury nust

be both real and i nmedi ate, not conjectural or hypothetical." City



of Los Angeles v. Lyons, 461 U S. 95, 102, 103 S.Ct. 1660, 1665, 75
L.Ed.2d 675 (1983) (quotations omtted). It would require
conjecture or hypothesis to find that Johnson will again act in

such a way as to be arrested on a msdeneanor charge and

i ncarcerated by Mwore wthout representation of counsel. " Past
exposure to illegal conduct does not in itself show a present case
or controversy ... if unacconpanied by any continuing, present

adverse effects.” O Shea v. Littleton, 414 U S. 488, 495-96, 94
S. . 669, 675-76, 38 L. Ed.2d 674 (1974), quoted in Lyons, 461 U. S
at 102, 103 S. . at 1665. Just as in O Shea and Lyons, Johnson
can show only a distantly speculative possibility that he wl

agai n be subjected to the practice he conplains of. Consequently,

he | acks standing to seek injunctive or declaratory relief.

Johnson argues that this case is subject to the "capabl e of
repetition, but evading review' exception. H's argunent confuses
the doctrines of standing and npotness. The "capable of
repetition, but evading review' exception applies to sone noot ness
probl ens, but is sinply i napposite when a plaintiff |acks standing
to seek the requested relief. See Nelsen v. King County, 895 F. 2d
1248, 1254 (9th G r.1990). Al t hough the analysis regarding the
i kelihood of future harmis simlar under both the npotness and
standi ng doctrines, see id., a plaintiff who |acks standing from
the outset of Ilitigation cannot avoid Article IIl1's standing
requi renent (an el enent of the case or controversy requirenent) by
asserting an exception developed in the npotness context (a

separate manifestation of the case or controversy requirenent).



See also Lyons, 461 U S. at 109, 103 S.C. at 1669 (discussing
"capable of repetition” exception in context of nootness, as

opposed to standing).

[11. CONCLUSI ON
W AFFIRM the district court's dismn ssal of Johnson's

conpl ai nt.



