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PER CURI AM

Upon reconsi deration by the panel of its mandate issued in
this case,® under these unusual circunstances, in the interest of

fairness, and to prevent possible injustice, we recall the

* By quorum

1 341 F.3d 364 (5th Gir. 2003).



mandat e, as requested by appell ants.?

Qur mandate left open only the claimof tax deficiency to
allow only a recalculation of tax in |ight of our opinion.
Nothing in the events today persuading this court to recall its
mandat e requires reexam nation of our decision to reverse the
inposition of fraud penalties. W are persuaded that in fairness
whet her there is a deficiency owed ought to be reexamned in the
sanme manner as ordered by our colleagues of the Eleventh Crcuit
in their nost recent opinion in Ballard v. Conm ssioner,® and we
REMAND t he case to the Tax Court with orders to:

(1) Strike the “coll aborative report” that forned the

basis of the Tax Court’s ultimte decision; (2)

reinstate Judge Couvillion’ s original report; (3) refer

this case to a regular Tax Court judge who had no

i nvol venent in the preparation of the aforenentioned

“col | aborative report” and who shall give “due regard”’

to the credibility determ nations of Judge Couvillion,

presum ng that his fact findings are correct unless

mani festly unreasonable[, in dealing with the renaining

i ssues of tax deficiency]; and (4) Adhere strictly

hereafter to the anmended Tax Court Rule in finalizing

Tax Court opinions.*

Appel lants’ notion is GRANTED, the mandate is MODI FI ED as herein
ordered, and the case is REMANDED in part for proceedi ngs
consistent with this opinion and the nmandate as recall ed and

nodi fi ed.

2 See United States v. Tolliver, 116 F.3d 120, 123 (5th Gr. 1997).
8 F.3d __, 2005 W 2861593 (11th Cr. Nov. 2, 2005).

41d. at *13-*14.



