IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

m 01-60195

JOSEPH J. MACKTAL, JR.,
Petiti oner,
VERSUS

ELAI NE CHAO,
Secretary, United States Departnent of Labor,

Respondent .

Petition for Review of a Final O der of
the United States Departnent of Labor

April 8, 2002

Bef ore SM TH and DeMOSS, Circuit Judges, and LAKE, " District Judge.
SIM LAKE, District Judge:

This is the last chapter in a |long saga between petitioner
Joseph J. Macktal, Jr., his fornmer enployer, Brown & Root, and the
United States Departnent of Labor. In this appeal Macktal
petitions the Court to review and vacate a deci sion and order of

the Adm nistrative Review Board of the Departnent of Labor (ARB)

" District Judge of the Southern District of Texas, sitting by designati on.



denyi ng Macktal’s Petition for Attorney’ s Fees and Costs because
the ARB did not have authority to reconsider its earlier decision
awar di ng himfees and costs. Because we conclude that the ARB had
such authority, and that the ARB s exercise of that authority was
reasonabl e, we deny the petition for reviewand affirmthe decision
of the ARB.

l.

To put the current issue in context a brief history of the
case i s necessary. In 1986 Macktal filed a conplaint with the
Secretary of Labor alleging that his resignation as an el ectrician
at Brown & Root's Comanche Peak Nuclear Power Plant was a
constructive discharge in retaliation for protected whistlebl ower
activities under the Energy Reorganization Act (ERA), 42 U S C
§ 5851. After an investigation the Department of Labor Wage and
Hour Division found that Brown & Root did not retaliate against
Mackt al .

Macktal and Brown & Root later entered into a settlenent
agreenent. Macktal agreed to dism ss his whistleblower conplaint
wWith prejudice and not to appear voluntarily as a wtness or party
in any judicial or admnistrative proceeding involving Brown &
Root. In return, Brown & Root agreed to pay $35, 000 to Macktal and
his attorneys. Brown & Root paid the agreed anount follow ng the
execution of a joint notion to dismss. Although the adm nistra-

tive law judge (ALJ) recommended that the Secretary grant the



nmotion, Macktal, now represented by new counsel, asked the
Secretary not to approve the settlenent and to remand the case for
a determnation on the nerits.

The Secretary approved the settl enent agreenent except for the
restriction on Macktal's participation as a witness or party in
ot her proceedings involving Brown & Root. Mackt al appeal ed the
Secretary’s order to this Court, and we vacated the order and

remanded it to the Secretary. Macktal v. Secretary of Labor, 923

F.2d 1150 (5" Cir. 1991). W held that the Secretary could either
approve the settlenent agreenent or reject it, but that the
Secretary could not nodify a material termof the agreenent w t hout
the consent of the parties. On remand the Secretary issued an
order disapproving the entire settlenent agreenent and renmandi ng
the case to the ALJ for further proceedings.

In 1996, after a hearing on the nerits, the ALJ recommended
that the conpl ai nt be di sm ssed because Macktal failed to prove al
the elenents of his case. On January 6, 1998, the ARB issued a
Final Decision and Order. The ARB found agai nst Macktal on the
merits, concluding that he had not engaged in protected activity
when he indicated that he intended to file conplaints wth
gover nnent agenci es or when he asked to be relieved of his duties.
But the ARB concluded that Micktal was nevertheless entitled to
attorney's fees and costs for his successful litigation over the

restrictive terns of his settlenent agreenent. The ARB renanded



the case to the ALJ to determine the ambunt of fees and costs.?
Macktal petitioned this court to reviewthe ARB s denial of his ERA
claim

On March 30, 1998, the ALJ issued an Initial Decision and
order recommending the attorney's fees and costs to be awarded to
Macktal . Both Brown & Root and Macktal tinely filed challenges to
the Initial Decision and order. The ARB then issued a briefing
schedule. On Cctober 16, 1998, the ARB, noting that Brown & Root
had not filed a brief, accepted the ALJ's recommended anounts and
ordered Brown & Root to pay Macktal’s attorney's fees and costs.
On Cctober 26, 1998, Brown & Root filed a notion for
reconsi derati on. The notion established that Brown & Root had
filed a brief, addressed to Tom Shepherd, Cerk of the ARB,
opposing the ALJ's award of attorney's fees. Shepherd was the
clerk for the Benefits Review Board, however, a different
adj udi catory body within the Departnent of Labor. As a result,
Brown & Root's brief was delivered to M. Shepherd, not to the ARB.
Brown & Root’s brief conplained of the anmount of attorney’s fees
and costs awarded and the ARB' s | ack of authority under the ERAto

award fees and costs to Macktal for his successful chall enge of the

!Because the January 6, 1998, order did not establish the
anmount of fees and costs owed, it was not final for purposes of
appellate review. Wen a district court awards attorney’ s fees,
that order is not final for appellate review until the court sets
t he anmount of the award. Southern Travel Cdub, Inc. v. Carniva
Air Lines, Inc., 986 F.2d 125, 130-131 (5'" Cr. 1993). In this
respect, agency orders are anal ogous to court orders, and we thus
apply the sane rule.
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settl enment agreenent.

On Novenber 20, 1998, the ARB entered an Order Ganting
Reconsi derati on. The ARB concluded that it had the inherent
authority to reconsider its decision within a reasonable tine as
Il ong as the reconsideration would not interfere wwth the purposes
of the ERA The ARB determ ned that reconsideration was appro-
priate because it would give the ARB an opportunity to correct an
error (msdelivery of a brief), and because Brown & Root had
requested reconsideration within a reasonable tine. The ARB
al | oned Macktal and Brown & Root to file additional reply briefs
not provided for in the original briefing schedule.

Wil e the ARB was reconsidering the issue of attorney’'s fees
and costs, this Court denied Macktal’s petition for review and
affirmed the ARB' s January 6, 1998, Final Decision and Order.

Macktal v. United States Departnent of Labor, 171 F.3d 323 (5" Cir.

1999). Although the Court concluded that Macktal’ s expression of
intent to file a conplaint was protected activity under the ERA,
the court concluded that this protected activity was not the |ikely
reason for Macktal’s term nation.

On January 9, 2001, the ARB issued its Decision and Order on
Reconsi der ati on. The ARB concluded that the ERA did not permt
Macktal to recover attorney's fees and costs related to his
successful challenge to the settlenent. Macktal filed a tinely

Petition for Review of the ARB' s deci sion and order.



.
Macktal argues that the ARBerred inreconsideringits earlier
order granting himattorney’'s fees and costs. The question of the
ARB' s i nherent authority to reconsider its decisions is an issue of

law, which we review de novo. See Harris v. Railroad Retirenment

Board, 3 F.3d 131, 133 (5'" Cr. 1993).

Macktal al so argues that the ARB abused any authority it may
have had to reconsider its earlier order granting him attorney’s
fees and costs. Review on the nerits is governed by the standard
of reviewestablished in the Adm nistrative Procedure Act, 5 U S.C
8§ 706(2). Under that standard we will affirmthe ARB s deci sion
and order wunless it is “arbitrary, capricious, an abuse of
di scretion, or otherwise contrary to law, or unless it is not
supported by substantial evidence.” 5 U S. C. 8§ 706(2)(A); Mcktal,
171 F. 3d at 326.

L1l

The ERA does not nention reconsideration by the ARB of its
orders. Fromthis statutory silence Macktal argues that all ow ng
the ARB to reconsider its order would be contrary to Congress’s
del egation of authority to the Secretary of Labor.

The Secretary acknow edges that the ERA is silent as to the
ARB' s right to reconsider, but argues that since reconsiderationis
not prohibited by the statute, the ARB has inherent authority to
reconsider its decisions. The Secretary argues that the ARB

correctly determned that reconsideration of its earlier order
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woul d not frustrate the goals of the whistleblower provision of the
ERA and woul d gi ve the ARB an opportunity to protect the integrity
of the review process by correcting errors.
A
Al though this Court has never expressly so held, it is
generally accepted that in the absence of a specific statutory
limtation, an adm ni strative agency has the inherent authority to

reconsider its decisions. See, e.qg., Belville Mning Co. V.

United States, 999 F.2d 989, 997 (6'" Cir. 1993); Dun & Bradstreet

Corp. v. United States Postal Service, 946 F.2d 189, 193 (2¢ Cir.

1991); Gun South, Inc. v. Brady, 877 F.2d 858, 862 (11'" CGir. 1989);

lowa Power & Light Co. v. United States, 712 F.2d 1292, 1297 (8"

Cr. 1983); Trujillo v. General Electric Co., 621 F.2d 1084, 1086

(10" Cir. 1980); United States v. Sioux Tribe, 616 F.2d 485, 493

(CG. d. 1980); Al bertson v. FCC, 182 F.2d 397, 399 (D.C. Cr.

1950) .
This is not a case in which the agency acted contrary to a
statutory mandate limting further review of an agency order. In

Brennan v. QOccupational Safety & Health Revi ew Commi ssi on ( OSHRC)

502 F.2d 30 (5'" Cir. 1974), which Macktal urges us to follow, we
held that the OSHRC did not have authority to reconsider an order
t hat had becone final under the Occupational Safety and Health Act.
That Act provided that a hearing exam ner’s report shall becone the
final order of the Comm ssion unless within thirty days after the

report is issued a nenber of the Conm ssion directs that the
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Commi ssion review the report. Under that statutory schene we held
that once the thirty-day review period had expired and the order
had becone final, no further consideration by the Conmm ssion was
allowed. Unlike the statute at issue in Brennan, however, the ERA
does not contain any [imtation on discretionary review, the ERAis
silent on the matter. See 42 U.S.C. 8 5851(b). In this case we
are persuaded that the ARB correctly concluded that it had the
i nherent authority to reconsider its earlier ruling awarding
attorney’ s fees and costs.
B

The reasonabl eness of an agency’s reconsideration inplicates
two opposing policies: “the desirability of finality on one hand
and the public’s interest in reaching what, ultinmately, appears to

be the right result on the other.” GCvil Aeronautics Board v.

Delta Airlines, lInc., 367 US. 316, 321, 81 S.C. 1611, 1617

(1961). An agency’s inherent authority to reconsider its decisions
is not unlimted. An agency may not reconsider its own decision if
to do so woul d be arbitrary, capricious, or an abuse of discretion.
5 US. C 8§ 706(2)(A. Reconsi deration nust also occur within a
reasonable tinme after the first decision, and notice of the
agency’s intent to reconsider nust be given to the parties. See

Dun & Bradstreet Corp., 964 F.2d at 193; Bookman v. United States,

453 F.2d 1263, 1265 (Ct. d. 1972).
The Court is persuaded that the ARB s decision to reconsider

inthis case based on the circunstances surroundi ng t he m sdelivery
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of Brown & Root’s brief was reasonable. The ARB al so acted
pronmptly and allowed additional briefing by the parties. On
Cctober 16, 1998, the ARB accepted the ALJ's recomendation
regarding attorney’'s fees only after noting that Brown & Root had
not filed a brief. Ten days |later, on Cctober 26, 1998, Brown &
Root filed its Motion for Reconsideration. On Novenber 20, 1998,
the ARB notified the parties of its intent to reconsider the case
and all owed additional briefing fromboth parties.
| V.

W conclude that the ARB had the inherent authority to
reconsider its decision and order awardi ng Macktal attorney’ s fees
and costs. W also conclude that the ARB did not abuse its
discretion in reconsidering its decision and order. Mackt al ’ s
Petition for Reviewis DEN ED, and the ARB s Decision and Order on

Reconsi derati on i s AFFI RVED



