REVI SED MARCH 19, 2003
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-51135

PERFORVMANCE AUTOPLEX Il LTD; PERFORMANCE FORD LP
Plaintiffs - Appellants

V.

M D- CONTI NENT CASUALTY COVPANY
Def endant - Appell ee

Appeal fromthe United States District Court
for the Western District of Texas, San Antonio

February 20, 2003

Before KING Chief Judge, and JOLLY and H G3 NBOTHAM Circuit
Judges.
PER CURI AM

Plaintiffs-Appellants Performance Autoplex Il Ltd. and
Performance Ford, L.P. filed suit against Defendant-Appellee M d-
Conti nent Casualty Conpany, alleging that M d-Continent
inproperly refused to pay for enpl oyee di shonesty | osses covered
by one of its insurance policies. The district court granted
summary judgnent in favor of Md-Continent on all clainms and
Per f ormance Aut opl ex and Performance Ford appeal. W affirmin
part, reverse in part, and renand.

| .  FACTUAL AND PROCEDURAL HI STORY
A Fact s

Per f ormance Autonotive G oup, Inc. (“Performance G oup”)
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operates new car deal erships in Texas and ot her states.
Performance Autoplex Il Ltd. ("Performance Autoplex”) and
Performance Ford, L.P. (“Performance Ford”) are two separate
deal ershi ps; both are general partners of Performance G oup

In 1995 or 1996, M chael Avellar, Vice-President of
Performance Group, contacted McKane Mrrgan & Associ ates (“MKane
Morgan”) to purchase insurance to cover inventory | osses
di scovered during annual parts inventories. Abbie Mrgan, a
McKane Morgan enpl oyee, told Avellar that Performance G oup coul d
obtain coverage from M d-Continent Casualty Conpany (“M d-
Continent”) that would cover inventory |losses if there was sone
evidence of crimnal activity by an enpl oyee. Avellar purchased
a Md-Continent commercial insurance package from McKane Morgan.
The package included a commercial crinme coverage policy, which
contained a provision covering | osses caused by enpl oyee
di shonesty. The policy covers “loss of, and | oss from damage to,
Covered Property resulting directly fromthe Covered Cause of

Loss.” Under the policy, Covered Property is “‘[n]oney’,

‘securities’, and ‘property other than noney and securities’” and
the Covered Cause of Loss is “[e] npl oyee di shonesty.”
Per f or mance Aut opl ex and Performance Ford were nanmed i nsureds
under the policy. The policy was renewed in 1997.1

. When it canme tine to renew the policy, Avellar asked

E. R MKane and Mdrgan if the new policy contained any vari ances
fromprior coverage. MKane and Mrgan advi sed Avel |l ar of
variances from prior coverage, but none of the variances affected
enpl oyee di shonesty cover age.
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Pigg I nventory Loss O aim

In 1997, Performance Autoplex, a dealership in Mdl and,
Texas, undertook an annual physical inventory of its parts
departnent. During the inventory, Performance Autopl ex
di scovered that its Parts Manager, M ke Pigg, had stolen parts
and cash fromthe departnent. The deal ership’ s |edger showed a
total inventory discrepancy of approximately $115,000. Pigg
admtted to stealing approximately $4,000 in cash and parts
val ued at between $25, 000 and $30, 000.

Per f ormance Aut opl ex submtted a claimto Md-Continent for
the entire anmount of the inventory shortage. M d-Continent had
an outside accounting firm Canpos & Stratis, L.L.P. (“Canpos &
Stratis”), investigate the claimand verify the anount of the
|l oss. Canpos & Stratis identified an inventory shortage of
$115, 752 and traced $47,222 to parts stolen by Pigg. Canpos &
Stratis also identified a cash shortage of $5,643 and traced that
amount to Pigg. After taking shrinkage?into account, Canpos &
Stratis determ ned that Performance Autoplex’ s |oss, exclusive of
t he cash shortage, total ed between $95, 335 and $105, 544. 3

M d- Conti nent paid $52, 865, $5,643 for cash stolen by Pigg

2 Shrinkage is an industry termto account for expected
changes in inventory due to factors such as inproper data entry,
theft, or breakage. Canpos & Stratis assuned a shrinkage val ue
of 1% to 2% of gross parts sales which anounted to approxi mately
$10, 000 to $20, 000 per year.

The amount of | oss varied based on which rate of
shrlnkage was used.
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and $47,222 for parts that could be specifically traced to Pigg.
M d- Conti nent denied the renmainder of the claim stating that the
policy’s “inventory conputation” exclusion barred paynent of the
anount that would be required to reconcile the value of the
physi cal inventory with the inventory listed in the dealership’ s
general |edger.* Md-Continent reasoned that because there was
no evidence tracing Pigg to approximately half of the clained
| oss, the anmount of the | oss could only be substantiated using an
i nventory conputation, which the policy forbids.

Wall Trade-In Caim

In March 1998, Sheilah Wall, the controller at Perfornmance
Ford, a dealership in Menphis, Tennessee, transferred title in a
new Ford Taurus to her nother. Though this transfer was
purportedly in exchange for a $2,000 down paynent and trade-in of
a 1997 Ford Taurus, neither the down paynent nor the trade-in was
ever received.

Performance Ford submtted a claimfor this loss to Md-
Conti nent, requesting paynent for the $2,000 down paynent and the
val ue of the trade-in vehicle (approximately $12, 700). M d-

Conti nent reinbursed Perfornmance for the $2, 000 down paynent but

4 The i nventory conputation exclusion states:

1. Additional Exclusions: W will not pay for |osses as
speci fi ed bel ow

b. Inventory Shortages: |oss, or that part of any
| oss, the proof of which as to its existence or
anount i s dependent upon:

(1) An inventory conputation; or

(2) A profit and | oss conputation.



No. 01-51135
-5-

not for the value of the trade-in vehicle. |In explaining why it
denied the claim Md-Continent stated that the | oss was not one
due to “enpl oyee di shonesty” because “[i]t is clear that the
deal ership knew [it] did not have the trade in vehicle.” Md-
Continent later clainmed that the | oss was barred by the “indirect
| oss” policy exclusion.® Md-Continent further suggested that
because Performance Ford never clainmed that the | oss was the
val ue of the new car, but only that it was the val ue of the
trade-in vehicle (proven only by the di shonest enpl oyee’s
assessnent of the vehicle's value), Performance Ford has not
shown there was a covered | o0ss.

VWal | Unaut hori zed Pay |Increase Caim

I n Decenber 1997, Sheilah Wall enbezzled funds from
Performance Ford by giving herself and anot her enpl oyee
unaut hori zed pay increases. Though these raises should have been
approved by Performance Ford’s general partner and general
manager, Wall never sought such approval. |In total, Wall
obt ai ned $19, 724 in extra pay for herself and anot her enpl oyee.

Performance Ford submtted a claimfor this loss to Md-

5 The indirect | oss exclusion reads:

A. GENERAL EXCLUSIONS: W will not pay for |loss as
speci fi ed bel ow

3. Indirect Loss: Loss that is an indirect result
of any act or “occurrence” covered by this
i nsurance including, but not limted to, |oss
resulting from
a. Your inability to realize incone that you
woul d have realized had there been no | oss
of, or loss fromdamage to, Covered Property.
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Continent. Md-Continent denied the claim claimng the [oss did
not result from “enpl oyee di shonesty” because the benefit
received was a salary increase. The enpl oyee dishonesty
provi sion reads as foll ows:
3. Additional Definitions
a. “Enpl oyee Di shonesty” in paragraph A 2 neans only
di shonest acts conmtted by an “enpl oyee”, whet her
identified or not, acting alone or in collusion with
ot her persons, except you or a partner, with the
mani fest intent to:
(1) Cause you to sustain |oss; and al so
(2) Obtain financial benefit (other than enpl oyee
benefits earned in the normal course of
enpl oynent, including: salaries, conmm ssions,
fees, bonuses, pronotions, awards, profit sharing
or pensions) for:
(a) The “enpl oyee™; or
(b) Any person or organization intended by
the “enpl oyee” to receive that benefit.
According to Md-Continent, there was no “enpl oyee di shonesty”
| oss because the policy specifically excludes fraudul ently
obt ai ned sal ari es.
B. Procedural Hi story
Per f or mance Aut opl ex and Performance Ford (collectively
“Performance”) filed suit in Texas state court, seeking breach of
contract damages for Md-Continent’s denial of their three
clainms. Performance al so asserts extracontractual clainms for
three violations of the Texas |nsurance Code, claimng that M d-
Continent: (1) msrepresented the scope of policy coverage; (2)
deni ed Performance’s clains in bad faith; and (3) inproperly
deni ed Performance’s clains, even if there was no bad faith, so
that statutory penalties are due. M d-Continent renoved the case

to federal district court.
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Bot h Performance and M d-Continent filed notions for summary
judgrment.® The district court referred the matter to a
magi strate judge, who recomended that Performance’ s notion be
denied and Md-Continent’s notion be granted. Performance filed
objections to the magi strate judge’'s report and filed a notion to
suppl enent the record. The district court conducted an
i ndependent review of the record and a de novo revi ew of those
portions of the report to which Performance objected. The
district court then adopted the nmagistrate judge' s report,
granted Md-Continent’s notion for summary judgnent, and deni ed
Performance’s notion for sunmary judgnment and notion to
suppl enent the record.

On the Pigg inventory claim the district court agreed with
M d- Continent that the policy’s “inventory conputation” excl usion
barred Performance’s claimas a matter of | aw because the claim
could only be substantiated through an inventory. On the Wall
trade-in claim the district court found that the “indirect |oss”
exclusion barred Performance’s claimas a matter of law. The
district court reasoned that because Perfornmance had not
substanti ated the value of the new car or the trade-in vehicle,
it was only claimng a loss of its profit on the trade-in

vehicle.” On the Wall pay increase claim the district court

6 The district court initially denied both notions
W t hout prejudice and referred the matter to nediation. After no
settlenment cane from nedi ati on, both parties re-urged their
nmotions for summary judgnent.

! The district court al so suggested that there was no
covered | oss because Performance eventually wote off the | oss.
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determ ned that the unauthorized salary increase was not covered
“enpl oyee di shonesty” as a matter of |aw under the plain | anguage
of the policy. Finally, the district court ruled for M d-

Conti nent on Performance’s Texas | nsurance Code cl ai ns because
there had not been a m srepresentation and M d-Continent properly
denied all of the clains.

Perf ormance appeals the grant of Md-Continent’s notion for
summary judgnent, the denial of its notion for partial summary
judgnent, and the denial of its notion to supplenent the record.
Specifically, Performance raises seven issues for our review (1)
whet her the district court erred in granting M d-Conti nent
summary judgnent on the Pigg inventory claim (2) whether the
district court erred in granting Md-Continent sunmary judgnment
on the Wll trade-in claim (3) whether the district court erred
in granting Md-Continent sunmary judgnment on the Wall sal ary
increase claim (4) whether the district court erred in granting
M d- Conti nent summary judgnent on the m srepresentation claim
(5) whether the district court erred in granting M d-Conti nent
summary judgnent on the bad-faith coverage denial claim (6)
whet her the district court erred in granting M d-Conti nent
summary judgnent on the claimfor statutory penalties; and (7)
whet her the district court erred in denying Performance’ s notion
to suppl enent the record.

Il. STANDARD OF REVI EW
This court reviews a grant of sunmary judgnent de novo,

applying the sane standards as the district court. Daniels v.
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Gty of Arlington, 246 F.3d 500, 502 (5th Cr.), cert. denied,

534 U.S. 951 (2001). Summary judgnent should be granted if there
is no genuine issue of material fact for trial and the noving
party is entitled to judgnent as a matter of law Fed. R G v.

P. 56(c). In determning if there is a genuine issue of nmateri al
fact, this court reviews the evidence in the light nost favorable
to the non-noving party. Daniels, 246 F.3d at 502. W nmay
affirmsummary judgnent on any | egal ground raised below, even if
it was not the basis for the district court’s decision. See |

re Willianms, 298 F.3d 458, 462 & n.5 (5th Cr. 2002).

An interpretation of an insurance policy provision is an

i ssue of |aw revi ewed de novo. See Am States Ins. Co. V.

Bail ey, 133 F. 3d 363, 369 (5th Gr. 1998). This is a diversity
case and the parties agree that Texas insurance |aw applies. See

Erie RR Co. v. Tonpkins, 304 U S. 64, 78-79 (1938). Texas

courts interpret insurance policies using the rules of
interpretation and construction generally applicable to other

contracts. See, e.qg., Nat’'l Union Fire Ins. Co. of Pittsburqgh,

Pa. v. CBI Indus., Inc., 907 S.W2d 517, 520 (Tex. 1995).

Cenerally, an insured bears the burden of show ng that a claim

against an insurer is wwthin the policy’ s coverage. See Sentry

Ins. v. RJ. Weber Co., 2 F.3d 554, 556 (5th Gr. 1993)

(interpreting Texas law). An insurer has the burden of

establishing that an exclusion applies. See id.; see also Tex.

Ins. Code Ann. art. 21.58(b) (Vernon 1981 & Supp. 2003). If a

provision in an insurance contract can be given a definite and
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certain neaning, then the provision is not anbiguous. See Nat’]|

Union Fire Ins. Co. of Pittsburgh, Pa., 907 S.W2d at 520. Mer e

di sagreenent over the interpretation of a provision does not nake
t he provision anbi guous or create a question of fact. See

DE W, Inc. v. Local 93, Laborers’ Int’'l Union of N Am, 957

F.2d 196, 199 (5th Gr. 1992) (interpreting Texas law. |[If an
anbiguity exists, the policy should be interpreted in favor of

t he i nsured. See, e.qg., Toops v. @l f Coast Marine Inc., 72 F.3d

483, 486 (5th Cr. 1996) (interpreting Texas |aw).

A district court’s denial of a notion to suppl enent the
record after a magistrate judge recommended granting or denying
summary judgnent is reviewed for an abuse of discretion. See

Freeman v. County of Bexar, 142 F.3d 848, 851-53 (5th Cr. 1998).

[11. DI SCUSSI ON

A Pigg Inventory Loss O aim

First, we address whether the district court properly
granted Md-Continent’s notion for summary judgnent and deni ed
Performance’s notion for partial summary judgnent on the Pigg
i nventory claim

Performance argues that it suffered a covered |oss and that
the “inventory conputation” exclusion does not apply.

Performance first contends that its made out its prinma facie case

because the fact that Pigg caused sone of the | oss raises the
inference that he is responsible for the entire | oss. Next,
Performance argues that the inventory perfornmed in this case is

not an inventory conputation as a matter of |aw because it was a
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physi cal inventory that did not involve estimtion or account
conparison.® Performance al so argues that under the policy, an
i nventory conputation nmay be used to quantify a | oss once there
i s i ndependent proof that enployee dishonesty caused the | oss.

M d- Conti nent disputes that it should pay the portion of the
Pigg loss at issue. Md-Continent initially contends that
Performance did not cone forward with sufficient evidence to show
that the Pigg claimwas a covered “enpl oyee di shonesty” | oss.
Alternatively, Md-Continent argues that, even if Performance
showed the | oss was due to enpl oyee di shonesty, the loss is
excl uded because the nethod used to quantify the loss is an
“Inventory conputation.”

The district court granted sunmary judgnment in favor of Md-
Continent. The district court did not address whet her
Per f ormance showed the | oss was due to enpl oyee di shonesty,
t hough M d-Continent made this argunent, but instead determ ned
that the “inventory conputation” exclusion barred coverage.?®
Because Performance could not trace the disputed portion of its
| osses to Pigg but could only estinmate these | osses using its
annual inventory, the district court denied coverage.

We do not address the “inventory conputation” exclusion

because we concl ude that Performance has not nmade out its prinma

8 Alternatively, Performance argues that the term
“Inventory conputation” is anbi guous and that we shoul d thus
adopt a definition that favors coverage.

o The district court interpreted the exclusion to nean:
“Iw hen the existence or anbunt of a claimis derived from an
i nventory, the exclusion bars recovery of that anpunt.”
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facie showing that it suffered a covered | oss due to “enpl oyee

di shonesty.” Put sinply, Performance has not provided sufficient
evidence to create a genuine issue of material fact that Pigg
caused the loss at issue. It is Performance’s burden to show
that coverage applies. The policy requires that Performance show
“loss of . . . Covered Property resulting directly fromthe
Covered Cause of Loss [enpl oyee dishonesty].” Canpos & Stratis
specifically tied about half of the |oss, $5,643 in cash and
$47,222 in parts, to Pigg. The Canpos & Stratis report is
fortified by Pigg’s own adm ssion that he took approxi mately
$4,000 in cash and approxi mately $25,000 to $30,000 in parts.
Performance offers only two other pieces of evidence to tie Pigg
to the remai nder of the loss: (1) the inference that the |oss
must have been caused by Pigg because Performance had not

determ ned any ot her potential cause and (2) the fact that Pigg,
as Parts Departnent Manager, could have stolen nore than he
admtted and generated fal se sales invoices that woul d nake the
stolen parts untraceabl e.® Perfornmance does not provide

evi dence to back up these two suggestions. Pigg admtted, and
Canpos & Stratis verified, the details of several transactions he
used to defraud Performance. For exanple, Pigg explained how he
sold parts to Dugan’s Body Shop for which he was paid in cash,

how he kept the cash rather than turning it in to Perfornmance,

10 Perf ormance bases its second argunent on Canpus &
Stratis’s conclusory statenent that Pigg “was able to renove
i nventory w thout supervision and generate fal se sal es invoices;
thereby rendering the itens stolen untraceable.”
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and how he mani pul ated inventory records to cover the loss. Pigg
provided simlar detail for each of his other fraudul ent
transactions. \Wen asked about the renmaining, un-accounted for
anount, Pigg said, “lI can’t tell you where the rest of it went
but I know what |’ve told you is what | know about.” All

Performance relies on to prove its prinma facie case is Pigg’' s

adm ssion, the Canpos & Stratis report, and the inventory
di screpancy. Even if the inventory discrepancy could be used to
substantiate the anount of the | oss under the “inventory
conput ation” exclusion (an issue we do not reach), there is no
evidence, direct or circunstantial, that Pigg caused that portion
of the loss. Wthout sone evidence linking Pigg to the |oss,
Perf ormance cannot w thstand summary judgnent. W affirmthe
district court on this issue.

B. Wal | Trade-In O aim

We next consider whether the district court erred in
granting Md-Continent’s notion for summary judgnment and denyi ng
Performance’s notion for partial summary judgnent on the Wall
trade-in claim

Performance contends that its loss is a covered |oss as a
matter of law and that the indirect |oss exclusion does not bar
coverage for the trade-in loss. Md-Continent first argues that
Performance did not show the trade-in | oss was an “enpl oyee
di shonesty” | oss because the transaction was just a bad business
deal, not a loss due to Wall’s dishonesty. M d-Continent al so

argues that Performance has not shown a | oss of “covered



No. 01-51135
- 14-

property” because it has not set forth evidence of the val ue of
the trade-in vehicle. Finally, Md-Continent argues that the
i ndirect | oss exclusion bars coverage on this claim

The district court rejected Md-Continent’s argunent that
the trade-in was not within the enpl oyee di shonesty coverage, but
then found that the | oss was excluded under the “indirect |oss”
exclusion. The district court agreed with M d-Continent that
“the figure of $12,700.00 [the value attached to the trade-in
vehicle in the new car purchase contract] represents the benefit
of the bargain, including profit, that [Perfornmance] would have
made on the trade-in deal.”

We need not reach the “indirect |oss” exclusion or the issue
of whether there was “enpl oyee di shonesty” because we find that

Performance did not make out its prima facie case that there was

a covered loss.®® It is an insured s burden to put forth
evidence to show that its claimagainst an insurer is wthin the

policy’s coverage. See Sentry Ins. v. RJ. Wber Co., 2 F. 3d

554, 556 (5th Cr. 1993) (interpreting Texas law). According to

1 Though M d-Continent’s appellate brief contains
considerably nore detail on this argunent than its notion for
summary judgnent did, we do not find this argunent wai ved because
M d- Conti nent has argued all along that Performance has not nade
out a case for coverage and that Performance has not set forth
evi dence show ng the value of the trade-in vehicle.

12 The district court al so suggested that there was no
covered | oss because Performance was able to wite off the |oss.
We do not address this finding.

13 Wiile the district court did not rule on the Wall
trade-in claimusing this reasoning, the district court’s ruling
reflected that it was troubled, as we are, by Perfornmance’s
failure to prove the value of the trade-in vehicle that was | ost.
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the policy, Performance nust prove a “loss of . . . Covered
Property resulting directly fromthe Covered Cause of Loss.”!
The puzzling aspect of this claimis Performance’ s
characterization and attenpted val uation of the covered property.
Throughout this litigation, Performance has clainmed that its | oss
due to the fraudulent trade-in was a $2,000 cash down paynment and
a $12,700 trade-in vehicle.®™ Md-Continent paid the $2,000 to
account for the down paynent that was never received. Wuat is at
i ssue now is what else, if anything, Md-Continent owes.
Performance clains it is due $12,700, which is the val ue that
VWl |, the dishonest enployee, attributed to the trade-in vehicle.
Part of Performance’ s burden in show ng coverage is to show the

val ue of the covered property. See Cotton Belt Ins. Co. v. A

Canpdera & Co., 218 F.2d 76, 79 (5th Cr. 1954) (“Where property

is destroyed or injured, which has a market value, this nust be
shown by the owner as the neasure of damages.”) (quoting Int’l-

Geat-N. RR Co. v. Casey, 46 S.W2d 669, 670 (Tex. Conm n App

1932, hol ding approved)); see also Wallis v. United Servs. Auto.

Ass’n, 2 S.W3d 300, 302-03 (Tex. App.—San Antonio 1999, pet.

deni ed) (explaining, in the context of the doctrine of concurrent

14 Covered Property is noney’, ‘securities’, and
‘property other than noney and securities’.” The policy defines
“property other than noney and securities” as “any tangible
property other than ‘noney’ and ‘securities’ that has intrinsic
val ue but does not include any property [specifically exenpted].”

15 As M chael Avellar stated: “As a result of this
transaction [WAll transferring title to her nother], Perfornmance
Ford suffered a | oss of $2,000.00 in cash and the val ue of the
1997 Ford Taurus trade-in.” Performance has never clained that
its covered property was the new Ford Taurus.
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causes, that an insured nust prove the value of his |oss).
Performance has never attenpted to arrive at the value of the
trade-in vehicle by working backward fromthe val ue of the new
Ford Taurus. Rather, on this record Performance’'s sole basis for
valuing its loss is its dishonest enpl oyee’ s assessnent of her
nmother’s trade-in vehicle. Apparently this trade-in vehicle was
never seen by anyone at Performance other than Wall, creating a
question on this record whether the vehicle even existed. Under
the circunstances that obtained here, the dishonest enployee’s
assessnment of the value of the vehicle does not suffice to
establish the value of the vehicle, and there is no other
evi dence of value in the record. Performance has thus not
created a genuine issue of material fact that it suffered a
covered loss. W affirmthe district court on this claim

C. VWal | Unaut hori zed Pay |Increase Caim

We next consider whether the district court erred in
granting Md-Continent’s summary judgnent notion on the Wall
unaut hori zed pay increase claim

Per f or mance argues that unauthorized pay increases are
covered by the policy as a matter of | aw because Wall’s sal ary
i ncrease was not “earned” and was not obtained “in the norma
course of enploynent.” Md-Continent argues that summary
judgnent in its favor was appropriate because unauthorized pay
i ncreases are excluded under the terns of the policy as a matter
of | aw.

The district court determ ned that the policy does not
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provi de coverage for unauthorized pay increases due to enpl oyee
di shonesty. The district court rejected Performance’s argunent
that “in the normal course of enploynent” is anbi guous and t hat
t he phrase does not cover salary increases obtained through
fraud. The district court instead found that the | anguage neans
that “the policy does not reinburse the insured for the salaries
paid to an enployee during the tinme that an enpl oyee was
commtting acts of dishonesty against the insured, although the
| oss incurred by the act of dishonesty may be covered. "6

We agree with the district court. According to the policy,
enpl oyee di shonesty includes instances where an enpl oyee
di shonestly obtains a financial benefit, but the financial
benefit nmust be one “other than enpl oyee benefits earned in the
normal course of enploynent, including: salaries . . .” The
pl ai n | anguage of the policy excludes unauthorized sal aries
obt ai ned due to enpl oyee di shonesty.

Though Performance argues that the Wall salary increases are
covered | osses because the benefits were not earned “in the
normal course of enploynent” because they were due to fraud and
the funds were not “earned’” because they were stolen, the one
Texas court to consider this | anguage specifically rejected those

argunents. See Dickson v. State Farm Ll oyds, 944 S. W 2d 666, 668

(Tex. App.—€orpus Christi 1997, no wit). In D ckson, an insured

16 The district court also found that Performance did not
make out a prinma facie case of coverage because it did not show
the pay increases were unauthorized. W do not address this
hol di ng.
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filed a clai munder his enployee dishonesty policy to obtain

rei mbursenent for | osses based on two enpl oyees nmani pul ating the
time card systemto obtain extra conpensation. |1d. at 668. The
court noted that there were no Texas cases construing the policy
| anguage at issue but that courts of several sister states had
found that the exclusion bars coverage for enpl oyee benefits that
wer e di shonestly obtained. See id. The D ckson court concl uded
t hat “when an enpl oyee has di shonestly or fraudul ently obtained
for hinmself only salary or other such enpl oyee benefits,” the
pol i cy unanbi guously excludes coverage.' 1d. The mpjority of

courts that have considered this exclusion agree. See Mun. Sec.,

Inc. v. Ins. Co. of N Am, 829 F.2d 7, 9-10 (6th Cr. 1987)

(interpreting exclusion to exclude an enpl oyee’s increased

comm ssi ons obtained by fraud); Janes B. Lansing Sound, Inc. V.

Nat’l Union Fire Ins. Co. of Pittsburgh, Pa., 801 F.2d 1560, 1567

(9th Gr. 1986) (finding, under California |aw, that conm ssions

on fraudul ent sales were clearly excluded); Hartford Accident &

Indem Ins. Co. v. WAsh. Nat’'l Ins. Co., 638 F. Supp. 78, 82-84

(N.D. I'l'l. 1986) (holding that fraudul ently obtai ned conm ssi ons

were excluded); Benchmark Crafters, Inc. v. Northwestern Nat’|

17 The | anguage of the policy exclusion in Dickson is
virtually identical to the exclusion in this case. Performance
attenpts to distinguish D ckson by saying that the phrase “in the
normal course of enploynent” in that case nodified only the
phrase “other enployee benefits,” not “salaries,” while the
phrase “in the normal course of enploynent” in this case applies
to salaries. This distinction is unpersuasive, especially
because the D ckson court expressly found in that case that the
phrase “in the normal course of enploynent” did nodify
“salaries.” See id. at 667-68.



No. 01-51135
-19-

Ins. Co. of MI|waukee, 363 NNW2d 89, 91 (Mnn. C. App. 1985

(excluding |l oss due to an enpl oyee submtting false orders to

obtain salary and benefits); Mrtell v. Ins. Co. of N Am, 458

N. E. 2d 922, 929 (IIlIl. C. App. 1983) (excluding comm ssions due
to unaut hori zed trading).
A few cases in other jurisdictions support Performance’s

construction of the policy language. |In G ncinnati |nsurance Co.

v. Tuscal oosa County Parking & Transit Authority, for exanple,

the Al abama Suprene Court, considering nearly identical policy

| anguage, found that unauthorized salary increases obtai ned due
to enpl oyee di shonesty were covered | osses because “sal ari es”
means only “authorized salaries” and the salaries were “stolen,”
not “earned.” 827 So. 2d 765, 767-78 (Al a. 2002). This holding

is supported by two other cases. See FDICv. St. Paul Fire &

Marine Ins. Co., 738 F. Supp. 1146, 1160 (M D. Tenn. 1990),

nodified on other grounds, 942 F.2d 1032 (6th Cr. 1991); Klyn v.

Travelers Indem Co., 709 N Y.S. 2d 780, 781 (N. Y. App. D v. 2000)

(finding coverage when an insured’'s conptroller paid hinself
excessi ve salary and bonuses).

Though Di ckson, as a Corpus Christi Court of Appeals case,
is not binding this court, we believe it likely that the Texas
Suprene Court would adopt its reasoning and interpret the policy
| anguage to exclude coverage, particularly because the D ckson
holding is the majority view. Looking at the plain | anguage of
the policy, the interpretation rejecting coverage nakes sense.

If “in the normal course of enploynent” neans “not obtained
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t hrough enpl oyee di shonesty,” the policy | anguage excl udi ng

sal ari es woul d becone nere surplusage. That is, the |anguage
excluding salaries presunes that there are acts of enpl oyee

di shonesty that result in increased enpl oyee benefits that the
insured and insurer agreed to exclude fromcoverage. Further, as
one court noted, “unearned salaries and conm ssions are
nevertheless still salaries and conm ssions and therefore bel ong

to the generic category of enployee benefits that are normally

earned in the course of enploynent.” Hartford Accident & |Indem

Ins. Co., 638 F. Supp. at 84.

Turning to the facts of this case, our result is clear.
VWal | obtai ned unaut hori zed salary increases for herself and
anot her enpl oyee whil e enpl oyed by Performance. This loss is not
covered by the plain | anguage of the policy, which exenpts
salaries fromthe category of enployee dishonesty |osses. Though
the district court did not rely on Dickson,!® we find it
persuasi ve here. Thus, we conclude that there is no coverage as
a matter of law and we affirm summary judgnent in favor of M d-
Continent on the Wall salary claim

D. Texas | nsurance Code M srepresentation Caim

Havi ng resol ved the issues of policy coverage, we turn to
Performance’ s extracontractual clains and consider, first,

whet her the district court properly granted M d-Continent sunmary

18 The district court instead reviewed the plain | anguage
of the policy and determ ned that salary increases due to
enpl oyee di shonesty were excl uded.
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j udgnment on the m srepresentation claim

Performance argues that the district court erred in granting
summary judgnent to M d-Continent because M d-Continent’s agent
made m srepresentati ons about the scope of policy coverage. M d-
Conti nent responds that Performance has not shown both that
Morgan was an agent and that the statenents were false. The
district court determned that Mdrgan’s statenents were too
general to be actionable and that the statenents were non-
acti onabl e because they were true.

The Texas | nsurance Code nakes fal se statenents by an agent
of an insurance conpany actionable.! See Tex. Ins. Code Ann.
art. 21.21, 8 4(1) (Vernon 1981 & Supp. 2003). To nake out a

prima facie case of m srepresentation, an insured nust show that

the person naking the statenment was an agent of the insurance

19 The Texas | nsurance Code nmkes acti onabl e:

[ M aking, issuing, circulating, or causing to be nade,

i ssued or circulated, any estimate, illustration,
circular or statenent m srepresenting the terns of any
policy issued or to be issued or the benefits or

advant ages prom sed thereby or the dividends or share
of the surplus to be received thereon, or making any
fal se or msleading statenents as to the dividends or
share of surplus previously paid on simlar policies,

or maki ng any m sl eadi ng representati on or any

m srepresentation as to the financial condition of any
insurer, or as to the |l egal reserve system upon which
any |ife insurer operates, or using any nanme or title
of any policy or class of policies msrepresenting the
true nature thereof, or making any m srepresentation to
any policyhol der insured in any conpany for the purpose
of inducing or tending to induce such policyholder to

| apse, forfeit, or surrender his insurance .

Tex. Ins. Code Ann. art. 21.21, 8§ 4(1).
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conpany and that the statenent was false. See Celtic Life Ins.

Co. v. Coats, 885 S.W2d 96, 98-99 (Tex. 1994); Royal G obe Ins.

Co. v. Bar Consultants, Inc., 577 S.W2d 688, 690-91 (Tex. 1979).

First, Performance set forth sufficient evidence to create
a genui ne issue of material fact as to whether Mrgan was an
agent of Md-Continent. A person nmay be deened an agent if an
i nsurance conpany has authorized that person to sell its
policies. See Tex. Ins. Code Ann. art. 21.02 (Vernon 1981 &
Supp. 2002) (defining an agent as “[a]ny person who solicits
i nsurance on behal f of any insurance conpany . . .”). The Texas
| nsurance Code does not “require either expressly or by
inplication that an agent have actual authority before an
i nsurance conpany can be found to have vicariously commtted a

deceptive act or practice.” Bar Consultants, 577 S.W2d at 693.

That is, an insurance conpany may be liable for the m sstatenents
of an agent sinply because it authorized the agent to sell its
policies, even if it did not authorize the agent to nake the

m sstatenments. See id. Performance put forth the affidavit of
M chael Avellar, which states that he purchased i nsurance
policies from McKane Morgan and that, in purchasing the policies,
he dealt with McKane and Morgan. M d-Continent argues that
“[t]he record contains no evidence of the nature or type of
agency rel ationshi p” which exists between M d-Continent and
McKane Morgan. However, it is clear fromthe Avellar affidavit

t hat McKane Mbrgan was authorized to sell M d-Continent policies,

and M d- Conti nent does not dispute this fact. Further, the key
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case M d-Continent cites supports Performance, for it holds that
a person who sells an insurance policy should be considered an
agent whose m srepresentations are attributable to the insurer.
See Coats, 885 S.W2d at 98-99. This is enough to create a fact
i ssue on the question of agency.

Second, Performance has created a genuine issue of materi al
fact as to whether Mdrgan’s statenents were actually false. The
only evidence in the record docunenting what Mdrgan said is
Avel lar’s affidavit. According to Avellar, Mrgan stated “that
an inventory shortage, wthout nore, would not be covered by the
enpl oyee di shonesty coverage we were purchasing” but “that the
enpl oyee di shonesty policy would cover inventory | osses when
there was evidence of crimnal activity by an enpl oyee.” Avellar
continues: “[s]he advised ne that when there was i ndependent
evi dence of enpl oyee theft, the inventory shortage woul d be
covered inits entirety.” Md-Continent does not appear to
di spute that Mrgan made these statenents.? The statenents

could be interpreted one of two ways. First, the statenents

20 M d- Conti nent instead argues that the statenents are
too broad to be actionable, citing Giggs v. State Farm Ll oyds,
181 F. 3d 694 (5th Cr. 1999). However, the specific statenents
Morgan made in this case are not the type of nere puffery deened
non-actionable in Giggs. See id. at 701 (finding an agent’s
statenents that she would handle clains “professionally” and that
she would “nonitor the progress of Giggs clainf were non-
actionable). Rather, the statenents in this case are specific
statenents about the scope of policy coverage, which the Texas
courts have found actionable. See, e.qg., Lexington Ins. Co. v.
Bucki ngham Gate, Ltd., 993 S.W2d 185, 195 (Tex. App.—Corpus
Christi 1999, pet. denied) (finding that an agent’s statenent
that a policy “cover[ed] all risks,” when the policy included
several exclusions, was an actionable m srepresentation).
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coul d convey that the entire anount of an inventory shortage is
covered when there is any evidence of enployee di shonesty.

Second, the statenents could convey that an inventory shortage is
covered only when the entire shortage is substanti ated by proof
of enpl oyee di shonesty. Either way, because we concl ude that
there is no coverage w thout sone evidence |inking the dishonest
enpl oyee to the entire anount of the | oss, Mdirgan’s statenents
were arguably false. W thus reverse summary judgnent in favor
of Md-Continent on the m srepresentation claim

E. Texas | nsurance Code O aimfor Bad-Faith Coverage
Deni al

We next consider whether the district court erred in
granting Md-Continent’s notion for summary judgnent on the bad-
faith clai mdenial issue.

Performance argues that the district court inproperly
granted sunmary judgnent because Performance raised a fact issue
as to whether M d-Continent had a reasonable basis to delay or
deny paynent of the clainms. M d-Continent argues that summary
j udgnent was proper because it correctly denied Perfornmance’s
clainms. The district court determned that M d-Continent was
entitled to summary judgnent because Perfornmance did not show
M d- Conti nent acted unreasonably and because M d- Conti nent
properly denied the clains.

The Texas | nsurance Code prohibits bad-faith claimdenial
under Article 21.21. The prohibited conduct includes “failing to

attenpt in good faith to effectuate a pronpt, fair, and equitable
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settlenment of a claimwth respect to which the insurer’s
liability has becone reasonably clear.” Tex. Ins. Code Ann.
art. 21.21, 8 4(10)(a)(ii) (Vernon 1981 & Supp. 2003). A cause
of action exists under this statute when an insurer “has no

reasonabl e basis for denying or del aying paynent of a claimor

when the insurer fails to determ ne or delays in determning

whet her there is any reasonable basis for denial.” Higginbotham

v. State Farm Mut. Auto. Ins. Co., 103 F.3d 456, 459 (5th Cr

1997). “In order to sustain such a claim the insured nust
establish the absence of a reasonabl e basis for denying or

del ayi ng paynent of the claimand that the insurer knew, or
shoul d have known, that there was no reasonabl e basis for denying
or del aying paynent of the claim” 1d. But “[a]s long as the

i nsurer has a reasonable basis to deny or delay paynent of a
claim even if that basis is eventually determ ned by the fact
finder to be erroneous, the insurer is not liable for the tort of
bad faith.” 1d.

Because we affirm sumary judgnent in favor of M d-Continent
on the nerits of Performance’s three clains, we affirmsummary
judgnent in favor of Md-Continent on this claimas well. Md-
Continent’s denial of coverage was not only reasonable, it was
ultimately correct. Further, Performance has not set forth any
evi dence suggesting bad faith or unreasonabl e del ay.

F. Texas I nsurance Code Claimfor Statutory Penalties

We now consi der whether the district erred in granting M d-

Continent summary judgnent on Performance’ s final
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extracontractual claim its claimfor statutory penalties.

Performance argues that the district court erred in granting
summary judgnent for M d-Continent because M d-Conti nent
i nproperly deni ed coverage. M d-Continent argues that summary
j udgnent was proper on each of the three clains, so no statutory
penalties are warranted. The district court rejected
Performance’s statutory claimfor danages because it found that
M d- Conti nent properly denied coverage on all of the clains.

The Texas | nsurance Code provides for statutory danmages for
failure to pay an insurance claimwthin a specified tinme if an
insurer is found liable under a policy, even if the insurer had a
reasonabl e basis for denying coverage. See Tex. Ins. Code Ann.

art. 21.55, 88 3(f), 6 (Vernon 1981 & Supp. 2003); see also St.

Paul Reinsurance Co. v. Geenberg, 134 F.3d 1250, 1255 (5th Cr.

1998) (“[T]he Texas penalty applies automatically if the claimis
not paid within the period allowed.”). Statutory danmages apply
if the insurer has del ayed paynent of a valid claimfor nore than

si xty days. See Hi gqgi nbothan, 103 F.3d at 461; Tex. Ins. Code

Ann. art. 21.55, § 3(f).?%

The sole basis for finding liability under Article 21.55,
then, is that the requisite tinme has passed and the insurer was
ultimately found liable for the claim Because we find that the

district court properly granted sunmary judgnment for M d-

21 The statutory rate of damages is the anobunt of the
claimplus 18% of the anpbunt of the claimper annum See Tex.
Ins. Code Ann. art. 21.55, § 6.
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Conti nent on each of Performance’'s three clains, we affirmthe
district court’s grant of sunmmary judgnent on this issue as well.

G Motion to Suppl enent the Record

Finally, we address whether the district court abused its
di scretion in denying Performance’s notion to supplenent the
record after the magi strate judge recomended granting sunmary
judgnent in favor of Md-Continent. Performance argues that the
district court abused its discretion in denying its notion to
suppl enent the summary judgnent record to create a fact question
M d- Conti nent does not directly address this issue on appeal.
The district court effectively denied? Perfornmance’s notion
W t hout providing reasons for its decision.

We find that the district court did not abuse its discretion
in denying Performance’s notion. As we have previously stated:

[I]t is clear that the district court has w de

di scretion to consider and reconsider the nmagistrate

judge’s recommendation. In the course of performng

its open-ended review, the district court need not

reject newy-proffered evidence sinply because it was

not presented to the magistrate judge. Litigants may

not, however, use the nmagistrate judge as a nere

soundi ng-board for the sufficiency of the evidence.

Freeman v. County of Bexar, 142 F.3d 848, 852 (5th Cr. 1998).

We further suggested several factors that a court shoul d consider
i n deciding whether to accept additional evidence after a
magi strate judge’s recomendati on has been issued, including: (1)

the noving party’s reasons for not originally submtting the

22 The district court did not formally rule on this
nmotion, but the parties appear to consider it as denied, and we
agree that it was effectively denied.
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evi dence; (2) the inportance of the omtted evidence to the
nmovi ng party’s case; (3) whether the evidence was previously
avail able to the non-noving party when it responded to the
summary judgnent notion; and (4) the |ikelihood of unfair
prejudice to the non-noving party if the evidence is accepted.
See id. at 853.

These factors generally wei gh against allow ng Perfornmance
to supplenment the record. Performance wi shed to submt the
follow ng evidence: (1) an affidavit from Ned G een, Chief
Fi nancial Oficer of Performance, that Performance never received
the trade-in vehicle fromWall’s nother; (2) an affidavit from
Green stating that Wall gave herself and anot her enpl oyee an
unaut hori zed pay raise; and (3) portions of a deposition of Kirby
Pancoast, M d-Continent’s corporate representative, in which he
stated that Mdrgan m srepresented the policy' s terns. The first
two pieces of evidence |ikely would not have changed the district
court’s decision. Even assum ng that Performance could prove the
trade-in vehicle was never received, the district court would
still have deni ed coverage because the | oss was an excl uded
“Iindirect loss.” Simlarly, even if Performance submtted
addi tional evidence that the pay increases were unauthorized, the
district court likely would still have read the unanbi guous
policy | anguage to preclude coverage. The third piece of
evi dence, though, was likely relevant to the m srepresentation
claim This evidence was avail able to Md-Continent when it

prepared the summary judgnent notion, which cuts in favor of
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allowing its adm ssion. But Performance did not explain why it
did not introduce this evidence originally. Instead, Performance
waited to offer this evidence until after it was clear that
summary judgnent for M d-Continent would be granted. Wth

Perf ormance providing no reason why it failed to introduce the
evidence earlier, the district court clearly did not abuse its

discretion in disallow ng this evidence.
V. CONCLUSI ON

The judgnent of the district court is AFFIRMED in part,
REVERSED i n part, and REMANDED for further proceedings. Each

party shall bear its own costs.



