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Reynal do Portillo-Aguirre appeals both his conviction of
possession with intent to distribute cocaine and his sentence. He
chal l enges the denial of his notion to suppress evidence. The
issue is whether a Border Patrol agent unlawfully extended an
immgration checkpoint stop of a commercial passenger bus.
Concluding that the stop exceeded its permssible duration in
vi ol ation of the Fourth Amendnent, we reverse and remand for entry

of a judgnent of acquittal.



| . BACKGROUND

On Septenber 20, 2000, at about 10:15 p.m, an Anericanos
passenger bus arrived at the Sierra Bl anca i nm grati on checkpoint.?
Border Patrol agents followed their usual procedure for inspecting
a comercial bus: the bus was directed to a secondary inspection
area; one agent opened the luggage bins |located along the |ower
exterior of the bus, allow ng a second agent with a drug-detecting
dog to inspect the conpartnents; neanwhile, a third agent, Jade
Wbodruff, boarded the bus. Once aboard the bus, Agent Wodruff
announced, in both English and Spani sh, that he was perform ng an
i mm gration inspection and asked non-United States citizens to have
their docunments ready.? He then inspected each passenger as he
made his way down the aisle to the back of the bus. Portill o-
Aguirre was sitting in the fourth wi ndow seat fromthe front on the
driver’'s side of the bus. Hy s wife, Maria Portillo-Bringas, was in
the seat directly in front of him At the suppression hearing,
Agent Wbodruff testified that Portill o-Aguirre seened nervous from

the nonent the agents boarded the bus. Portillo-Aguirre’s

! The Sierra Blanca checkpoint is permanent in nature. It is
| ocated on Interstate H ghway 10 about eighty m | es sout heast of E
Paso, Texas; four mles west of Sierra Blanca, Texas; and fourteen
air mles fromthe United States-Mxico border. Recognizing the
i nportance of Interstate 10 as an artery of donestic travel, this
court has held that the Sierra Blanca checkpoint is not a border
equi valent. See United States v. Jackson, 825 F.2d 853, 854 (5th
Cr. 1987) (en banc).

2 Agent Ted Barron, who initially boarded the bus w th Agent
Whodruff, exited shortly thereafter and did not participate in
checking the immgration status of the passengers.
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docunents indicated, however, that he was a resident alien, and
Agent Whodruff was satisfied that his presence in the United States
was | awful . So Agent Woodruff continued his inspection, which
i ncl uded checking the bathroom at the back of the bus for illegal
aliens or narcotics.

After Agent Whodruff conpleted his inmm gration inspection, and
whil e he was returning to the front of the bus to exit, he noticed
a small carry-on bag underneath Portillo-Aguirre’s seat. Agent
Wodruff testified that he had not seen the bag earlier because
Portillo-Aguirre was sitting wwth his | egs strai ght down and had a
pillow and a book on his lap. In other words, the bag was visible
only frombehind Portillo-Aguirre’ s seat. Agent Wodruff further
testified that Portillo-Aguirre appeared rigid and was | ooking
strai ght ahead, which aroused Agent Whodruff’s suspicion. Acting
on this suspicion, he began to question Portillo-Aguirre.

The first question was whether Portillo-Aguirre had a bag on
t he bus. In response, Portillo-Aguirre pointed to a backpack
| ocated in the overhead bin above his seat. Agent Wodruff then
asked Portillo-Aguirre if the bag beneath his seat bel onged to him
and Portillo-Aguirre indicated that it did. Agent Wodruff next
i nqui red about the contents of the bag, and, according to his
testinony, Portillo-Aguirre began to fidget nervously and replied
that the bag contained books and cl othes. When Agent Woodr uff
asked if he could | ook inside the bag, Portillo-Aguirre responded
by placing the bag in the enpty aisle seat next to himand opening
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it. Portillo-Aguirre attenpted to showthat the bag contained only
books and cl ot hes, but Agent Wodruff perceived that sonethi ng was
concealed in the bottom of the bag. Agent Wbodruff therefore
requested permssion to search the bag hinself, and Portillo-
Agui rre consented. Agent Wodruff noved aside the top objects in
the bag and discovered a brown tape-wapped bundle that he
recogni zed as being consistent with narcotics packagi ng. As a
result of this discovery, Agent Whodruff arrested Portillo-Aguirre
and called for Agent Barron to renove Portillo-Aguirre fromthe
bus. \When Agent Barron cane aboard, Agent Wodruff informed his
col | eague that he had sei zed marijuana or cocai ne. As Agent Barron
was escorting himoff the bus, Portillo-Aguirre turned and said,
“I't’s cocaine.”

After the arrest, Agent Wodruff noticed anot her bag under the
seat in front of the one where Portillo-Aguirre had sat. Although
different in color, the bag was identical in design to the one
seized from Portillo-Aguirre. Agent Whodruff questioned the
passengers and discovered that the bag belonged to Portillo-
Aguirre’s wfe. She consented to a search, and Agent Wodruff
found anot her wrapped bundle. He then placed her under arrest and
escorted her off the bus.® According to Agent Woodruff, the entire

stop | asted about ten m nutes.

3 Both bundl es contained cocai ne. A grand jury charged both
Portillo-Aguirre and his wife with possession with intent to
di stribute cocaine, but the governnent |ater dropped the charges
agai nst her.
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The district court denied Portillo-Aguirre’s and his wfe’'s
notions to suppress the evidence obtained on the bus, hol ding that
the seizure of the bus at the checkpoint was constitutionally
perm ssi bl e and that the Border Patrol has the authority to extend
an immgration seizure to investigate whether illegal drugs are on
board a vehicle if the agent is aware of specific articulable facts
t hat reasonably warrant suspicion. The court found that there was
reasonabl e suspicion to support the continued seizure of Portillo-
Aguirre and his fellow passengers based on the follow ng facts:
Portill o-Aguirre was nervous; the bag under his seat coul d be seen
only from behi nd; when asked about his |uggage, Portillo-Aguirre
initially pointed to his backpack in the overhead conpartnent; and
he becane increasingly nervous as the questioning progressed.
Finally, the court held that Portillo-Aguirre voluntarily consented
to the search of his bag.

Ajury convicted Portillo-Aguirre of possessionwithintent to
distribute cocaine in violation of 21 U.S.C. § 841(a)(1).% He now
appeal s his conviction and argues that the district court should

have granted his notion to suppress.

4 Portillo-Aguirre stipulated at trial that the substance seized
fromhi mwas cocai ne and that, w th packagi ng, the cocai ne wei ghed
17.19 kil ogramns. Wt hout packaging, the cocaine weighed 12.99
ki | ograns. Based on the presentence report, which erroneously
listed the net weight of the cocaine at 17.19 kil ograns instead of
12.99 kil ograns, the trial judge sentenced Portillo-Aguirre to 151
mont hs’ inprisonment and five years of supervised release.
Portill o-Aguirre appeals his sentence and contends that the drug-
quantity error increased his base offense level from 32 to 34.
Because we reverse his conviction, we do not reach this issue.
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1. ANALYSI S

A. St andard of Revi ew

In an appeal from the denial of a notion to suppress, we
review questions of |law de novo and the district court’s factua
findings for clear error.® “To the extent the underlying facts are
undi sputed, as they essentially are here, we nmay resol ve questions
such as probabl e cause and reasonabl e suspicion as questions of
l aw. "6

B. Sei zure of the Bus

The Fourth Amendnent provides that “[t]he right of the people
to be secure in their persons, houses, papers, and effects, agai nst
unr easonabl e searches and sei zures, shall not be violated . . . ."7
“A search or seizure is ordinarily unreasonable in the absence of
i ndi vidual i zed suspicion of wongdoing.”® Wen |aw enforcenent
officers stop a vehicle at a highway checkpoint, a seizure within
the neaning of the Fourth Anendnent has occurred.® In United
States v. Martinez-Fuerte, however, the Suprene Court upheld the

constitutionality of permanent immgration checkpoints at which

5> United States v. Burbridge, 252 F.3d 775, 777 (5th Gr. 2001).

6 Blackwell v. Barton, 34 F.3d 298, 305 (5th Cir. 1994). Accord
United States v. | barra-Sanchez, 199 F. 3d 753, 758 (5th G r. 1999).

7 U S. ConsT. anend. | V.
8 City of Indianapolis v. Ednond, 531 U S. 32, 37 (2000).
° Seeid. at 40; United States v. Martinez-Fuerte, 428 U. S. 543,

556 (1976).
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travelers were stopped and briefly questioned about their
i mm gration status w thout individualized suspicion.! Although not
supported by reasonable suspicion, the Court considered the
programmati ¢ purpose of the stops—+nterdicting the flow of ill egal
aliens—to be sufficient justification for checkpoint seizures.!!
Bal anci ng the governnent’s interest in enforcing its immgration
policy against the rights of those lawfully present in the United
States, the Court found that “[wjhile the need to make routine
checkpoint stops is great, the consequent intrusion on Fourth
Anendnent interests is quite limted.”! The Court further stated
that the principal protection of Fourth Anendnent interests at
checkpoints “lies in appropriate limtations on the scope of the
stop.”® Thus, any further detention beyond a brief question or two
or a request for docunents evidencing a right to be in the United
St ates nmust be based on consent or probabl e cause.!*

Passengers traveling on a comrercial bus receive the sane
degree of constitutional protection and are subject to the sane

legitimate intrusions on their Fourth Anendnent interests as those

10 See 428 U. S. at 566-67.

11 See Ednond, 531 U. S. at 37-39.

2 Martinez-Fuerte, 428 U S. at 557.

13 1d. at 567.

14 See id. at 558, 567 (citing United States v. Brignoni-Ponce,

422 U.S. 873 (1975)).
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inprivate vehicles.®™ Accordingly, inmgration officers nmay detain
a busl oad of passengers at a pernmanent checkpoint and conduct an
immgration inspection wthout violating the passengers’ Fourth
Anmendnent right to be free from unreasonable seizures.?® We
therefore agree with the district court that the initial seizure of
Portillo-Aguirre and his fell ow passengers on the Anericanos bus
was constitutionally perm ssible.

C. Ext ensi on of the Sei zure

Al t hough the Suprene Court created a narrow exception to the
general requirenents of reasonabl e suspicion and probabl e cause in
Martinez-Fuerte, it enphasized that appropriate [imtations on the
scope of an immgration stop safeguard Fourth Anmendnent rights at
per manent checkpoints.! In United States v. Machuca-Barrera, we
addressed those [imtations in detail and noted that “[t] he scope
of an immgration checkpoint stop is |[imted to the justifying,
programmati c purpose of the stop: determning the citizenship
status of persons passing through the checkpoint.”® |t follows

that the perm ssible duration of an immgration stop is the “tinme

15 See Florida v. Bostick, 501 U S. 429, 438 (1991).

6 See Men Keng Chang v. Jiugni, 669 F.2d 275, 279 (5th Cir.
1982) (recognizing that the stop of a bus at a pernanent
immgration checkpoint is permssible even wthout reasonable
suspi ci on of wrongdoi ng).

17 See Martinez-Fuerte, 428 U. S. at 566-67.

18 261 F. 3d 425, 433 (5th Gr. 2001). The district court did not
have the benefit of our opinion in Machuca-Barrera when it denied
Portillo-Aguirre’s notion to suppress.
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reasonably necessary to determne the citizenship status of the
persons stopped.”?® |In this case, Agent Whodruff testified that he
had determ ned the citizenship status of the bus passengers before
he began to question Portill o-Aguirre about the bag underneath his
seat. Consequently, the issue is whether Agent Whodruff unlawful |y
extended the stop beyond its perm ssible duration. Qur cases
provi de significant guidance on this issue.

I n Machuca-Barrera, we consi dered the stop of an aut onobil e at
a permanent inmmgration checkpoint. Wile questioning the driver
and his passenger about their citizenship, a Border Patrol agent
asked whether they were carrying any firearns or drugs.? After
they answered in the negative, the agent asked for and received
consent to search the car.? Agents discovered a |arge stash of
marijuana in the car’s trunk.?? On appeal fromthe denial of his
nmotion to suppress, Mchuca-Barrera clainmed that the agent’s
i nqui ry about drugs violated the Fourth Anendnent because it was
not based on reasonabl e suspi cion. 2

In our analysis, we stated that the Constitution is violated

when a detention extends beyond the valid reason for the initial

¥ 1d.

20 |d. at 429-30.
2l 1d. at 430.

22 | d.

Z | d.



stop.? “An officer may ask questions outside the scope of the
stop, but only so | ong as such questions do not extend the duration
of the stop.”? Thus, we declined to second-guess the questions a
| aw enforcenent officer chooses to ask and focused instead on
policing the duration of the stop.?® A stop may not exceed its
perm ssi bl e duration unless the officer has reasonabl e suspi ci on of
crimnal activity:

O course, a Border Patrol agent may extend a stop
based upon sufficient individualized suspicion. For
extended detentions or for searches, Martinez-Fuerte
requi res consent or probable cause. Also, if the
initial, routine questioning generates reasonable
suspicion of other crimnal activity, the stop may be
| engt hened to accommobdate its new justification. Thus,
an agent at an inmgration stop may investigate non-
immgration matters beyond the perm ssible | ength of the
immgration stop if and only if the initial, Iawful stop
creates reasonabl e suspi ci on warranting further
i nvestigation.?’

The stop of Machuca-Barrera | asted only a coupl e of m nutes. 28
W found that this was within the perm ssible duration of an
i mm gration checkpoint stop.?® And we concluded that the Border
Patrol agent’s single question about drugs during the course of the

immgration inspection did not unlawfully extend the stop: “The

2 1d. at 432.

%] d.

26 See id. at 433-34.
27 1d. at 434.

28 1d. at 435.

2 | d.
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brief stop by Agent Holt, which determ ned the citizenship status
of the travelers and | asted no nore than a couple of m nutes before
Agent Holt requested and received consent to search, was
constitutional.”*

Conversely, when officers detain travelers after the
legitimate justification for a stop has ended, the continued
detention is unreasonable. W have found that police violated the
Fourth Amendnent by extending a stop even three m nutes beyond its
perm ssi bl e durati on.

In United States v. Jones, officers stopped a car for a
speeding violation.® The initial detention |asted about fifteen
m nutes; during that period, the officers ran background checks and
guestioned the driver and his passenger about their rental car. 32
But after the police dispatcher infornmed the officers that neither
traveler had a crimnal history and that their drivers’ |icenses
were valid, the officers continued to detain them and eventual |y
obtained their consent to search the <car, which contained
narcotics.3 This court reversed their convictions, holding that
the officers’ failure to release the defendants after discovering

that they had clean records violated the Fourth Amendnent:

30 ]d.
31 234 F.3d 234, 237 (5th Gr. 2000).
32 1d. at 237-39.

3 1d. at 238-39.
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The basis for the stop was essentially conpl eted when t he

di spatcher notified the officers about the defendants’

clean records, three mnutes before the officers sought

consent to search the vehicle. Accordingly, the officers

should have ended the detention and allowed the

defendants to | eave. And the failure to release the

def endants viol ated the Fourth Amendnent. 3

Simlarly, inUnited States v. Dortch, hi ghway patrol officers
stopped the defendant’s car for traveling too close to another
vehicl e.* Because the rental papers for the car Dortch was driving
did not list him as an authorized driver, the officers ran a
conputer check on his license and the rental papers.3 After the
conputer check turned up no reason to hold Dortch, the officers
neverthel ess continued to detain himuntil a canine unit arrived
nearly five mnutes later.® Wth the help of the canine unit, the
of ficers eventually discovered that Dortch was conceal i ng cocai ne
underneath his cl othing. We found, however, that Dortch should
have been free to |eave when the conputer check canme back

negative.*® “Once he was not permtted to drive away, the extended

det enti on becane an unreasonable seizure . . . .”% Since there was

34 1d. at 241.
3% 199 F.3d 193, 195 (5th Gr. 1999).

3% |d. at 195-96. The | aw enforcenent purposes to be served by
the conmputer check were to ensure that there were no outstanding
warrants on Dortch and that the vehicle had not been stolen. Id.
at 199.

3 1d. at 196.
% |d. at 199.

% 1d.
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no reasonabl e or articul abl e suspicion that Dortch was trafficking
in narcotics at the time the conputer check was conpleted, we
reversed his conviction. 4

Wth these authorities in mnd, we return our focus to the
continued detention of Portillo-Aguirre after the i mm grati on check
was conpl et ed. At the suppression hearing, Agent Wodruff
testified that his nodus operandi for bus inspections in Septenber
2000 was to verify the passengers’ citizenship status and then
begin looking for signs of narcotics trafficking. Because he
proceeded in this manner on the day he arrested Portill o-Aguirre,
we nmust first deci de whet her Agent Whodruff’s general nethod passes
constitutional nuster. W find that it does not.

The Suprene Court has uphel d brief, suspicionless seizures of
notorists at checkpoints created to intercept illegal aliens* or
renove drunk drivers fromthe road.* Wen the prinmary purpose of
a checkpoint is to intercept illegal narcotics, however, the
Suprene Court has held that the checkpoint violates the Fourth
Anendnent . The Court reached this conclusion in Gty of
I ndi anapolis v. Ednond, where it pronounced: “W have never

approved a checkpoi nt program whose primary purpose was to detect

40 1d. at 199, 203.
41 See United States v. Martinez-Fuerte, 428 U S. 543 (1976).

42 See Mchigan Dep't of State Police v. Sitz, 496 U S. 444
(1990) .

43 See City of Indianapolis v. Ednond, 531 U. S. 32, 47-48 (2000).
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evidence of ordinary crimnal wongdoing.”* The governnent’s
interest in intercepting illegal drugs, the Court held, was
i ndi stingui shable fromthe governnent’s interest in “ordinary crine

control.”% Thus, as we recogni zed i n Machuca-Barrera, “checkpoints

wth the primary purpose of identifying illegal inmmgrants are
constitutional, and checkpoints with the primary purpose of
interdicting illegal drugs are not.”% W have no doubt that the

primary purpose of the Sierra Blanca checkpoint is to investigate
i mm gration status. The fact that an initial stop at the
checkpoint is constitutional, however, does not |eave us free to
i gnore the unconstitutionality of suspicionless detentions desi gned
to intercept drug traffickers. Agent Wbodruff’s nethod is
essentially an attenpt to circunvent the Court’s holding in Ednond
by broadeni ng the scope of an otherwise lawful inmmgration seizure
to include drug interdiction activity. But when the purpose of a
stop switches from enforcenent of immgration laws to drug
interdiction, a Fourth Amendnent vi ol ati on occurs unl ess t he Border
Patrol agent has individualized suspicion of wongdoing. Again,
“[t]he key is the rule that a[n immgration] stop nay not exceed

its permssible duration unless the officer has reasonable

4 1d. at 41.
% 1d. at 44.

4 261 F.3d at 431.
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suspi cion.” %

It bears repeating that the perm ssible duration of an
immgration stop is the tine reasonably necessary to determ ne the
citizenship status of the persons stopped.“ Here, the stop
unquesti onably exceeded this perm ssible duration. Agent Wodruff
testified that an immgration inspection of a passenger bus
normal ly lasts three to five m nutes, and he was confident that the
inspection inthis case fell within that range because the bus was
not full. After determ ning the passengers’ citizenship status,
however, Agent Wodruff extended the stop for an additional three
to five mnutes in order to investigate whether Portillo-Aguirre
was carrying illegal drugs. Thus, unlike in Machuca-Barrera, where
the Border Patrol agent inquired about drugs during the course of
the immgration inspection, Agent Wodruff had conpleted his
i nspection before he turned his attention to drug interdiction
And his testinony at the suppression hearing does not establish
that the initial, routine questioning of the passengers for
i mm gration purposes generated reasonable suspicion of crimna
activity. Al t hough Agent Whodruff stated that Portillo-Aguirre
seened nervous from the nonent the agents boarded the bus, this

“generic claimof nervousness” does not justify the extension of

47 1d. at 434,

48 See id. at 433.
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t he stop.*°

Because Agent Wodruff did not devel op reasonabl e suspicion
during his initial, lawful encounter with Portillo-Aguirre, our
final inquiry is whether he devel oped the requi site suspicion while
returning to the front of the bus to exit. This inquiry hinges on
the two articulated facts known to Agent Wodruff before he
extended the detention by questioning Portillo-Aguirre about his
| uggage: (1) there was a bag underneath Portillo-Aguirre’ s seat
that Agent Wodruff did not notice during the immgration
i nspection because of the manner in which Portillo-Aguirre was

sitting, and (2) Portillo-Aguirre appeared rigid and was | ooking

4 United States v. Wod, 106 F.3d 942, 948 (10th Cir. 1997). W
have never held that nervousness alone is sufficient to create
reasonabl e suspicion of crimnal activity. |In fact, we often give
little or no weight to an officer’s conclusional statenent that a
suspect appeared nervous. See, e.g., Dortch, 199 F.3d at 199;
United States v. Samaguey, 180 F.3d 195, 198-99 (5th G r. 1999).
QG her circuits have explicitly held that nervousness al one does not
justify detention beyond the perm ssible duration of a stop. See
United States v. Chavez-Val enzuela, 268 F.3d 719, 726 (9th Cir
2001) (“W . . . hold today that nervousness during a traffic
stop—even the extrene nervousness Chavez-Val enzuela exhibited
here—+n the absence of other particularized, objective factors,
does not support a reasonabl e suspicion of crimnal activity, and
does not justify an officer’s continued detention of a suspect
after he has satisfied the purpose of the stop.”); United States v.
Sal zano, 158 F.3d 1107, 1113 (10th Gr. 1998) (“Nervousness al one
cannot support reasonabl e suspicion of crimnal activity. This is
because it is comobn for nost people to exhibit signs of
ner vousness when confronted by a | aw enforcenent officer whet her or
not the person is currently engaged in crimnal activity.”)
(internal quotation and citations omtted); see also United States
v. Mesa, 62 F.3d 159, 162 (6th Cr. 1995) (“Although there are a
pl ethora of cases referring to a defendant appearing nervous,
nervousness is generally included as one of several grounds for
findi ng reasonabl e suspicion and not a ground sufficient in and of
itself.”).
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strai ght ahead. %

First, the fact that the manner in which Portillo-Aguirre was
sitting obscured the view of his bag does not support a finding of
reasonabl e suspi cion. Agent Woodruff acknow edged that it was
perfectly normal for |uggage to be obscured by people’ s |egs:

[ Al s you' re wal ki ng off the bus, you' re faci ng everyone’s

back. So, |I'm |l ooking beneath the seats as |’ m wal ki ng

of f because there’s things you can’t see stored beneath

the seats fromthe front because people’s legs are in the

way . . . or . . . the particular piece of luggage is

pushed far back where you can’'t see that as you're

wal ki ng down the bus.
And during cross-examnation by Portillo-Aguirre’s counsel Ray
Vel arde, Agent Wodruff also admtted that there was nothing
i nherently suspicious about the bag underneath Portillo-Aguirre’s
seat :

VELARDE: Now, there was nothi ng apparent about the bag

upon visual inspection that aroused your
suspicion. Correct?

WOODRUFF: Ot her than —no.

VELARDE: Not hi ng[ ?]

WOODRUFF: From where | stood, no

VELARDE: It’s just a plain and ordinary bag.

WOODRUFF: It’s a bag that’s not visible fromthe front.

VELARDE: And this bag is not commonly used . . . by

50 The additional facts credited by the district court in finding
t hat Agent Wodruff had reasonabl e suspicion, i.e., that Portill o-
Aguirre initially admtted ownership of the backpack in the
over head conpartnent al one and becane increasingly nervous as the
questioning progressed, did not surface until after the detention
had been unl awful | y extended. Consequently, they are irrelevant to
our inquiry.
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dope snuggl ers?

WOODRUFF: Not that |’ m aware of.

VELARDE: That didn’t cone into the picture?

WOODRUFF:  No.

In short, neither the bag nor its |ocation suggested that crim nal
activity was afoot. | f such common circunstances qualified as
reasonabl e suspicion, then nost interstate travelers would be
subj ect to prolonged detention, for virtually any itemof |uggage,
from a handbag to a suitcase, is capable of housing illega
narcoti cs.

Second, Agent Wodruff’ s additional observation that Portill o-
Aguirre was sitting in an erect and rigid fashion and | ooking
straight ahead does not tip the scales in favor of reasonable
suspi ci on. Because consi stency between a bus passenger’s posture
and the design of his seat is hardly suspicious, this fact can be
given little or no weight. Considering, then, the totality of the
ci rcunst ances, includingthe Border Patrol agent’s constitutionally
defective nodus operandi, we conclude that Portillo-Aguirre’s
nervous appearance, the position of his luggage, and his erect
posture did not anmount to reasonabl e suspicion of drug trafficking
or any other crine.

In Machuca-Barrera, we observed limtations on the use of
i mm gration checkpoints to stop and questi on people regarding their
citizenship status wi thout individualized suspicion of wongdoi ng.
Al t hough we do not require Border Patrol agents to | ook the other
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way when evidence of crimnal activity is before them if an agent
does not devel op reasonabl e suspicion of such activity before the
justifying purpose of a checkpoint stop has been acconplished, he
may not prolong the stop. Agent Wodruff did not develop
reasonabl e suspicion of crimnal activity while he was questi oni ng
the passengers on the Anericanos bus about their citizenship
st at us. So, unless sonething occurred while Agent Wodruff was
returning to the front of the bus that raised reasonabl e suspicion
of crimnal activity, thereby justifying his extension of the stop,
Portillo-Aguirre and his fell ow passengers, |like the notorists in
Jones and Dortch, should have been permitted to | eave.* As we have
expl ai ned, no such t hing happened here. W therefore hold that the
extended detention becane an unreasonable seizure in violation of

t he Fourth Anmendnent . 52

51 See Jones, 234 F.3d at 241; Dortch, 199 F.3d at 199.

52 Contrary to our dissenting colleague’s opinion, United States
v. Drayton, 122 S. Ct. 2105 (2002), is fundanental |y di stingui shabl e
fromthe present case and therefore does not govern our decision.
In Drayton, the passengers who consented to searches by
pl ai ncl othes police officers were not seized because the requests
for consent were nmade under circunstances in which a reasonable
person would feel free to refuse or otherwise termnate the
encounter: the passengers were on a Geyhound bus tenporarily
parked at an ordinary bus termnal; the driver had |eft the bus to
conplete paperwork inside the termnal building; passengers who
declined to cooperate or who chose to exit the bus at any tine
woul d have been allowed to do so without argunent; and it was
common for passengers to | eave the bus for a cigarette or a snack
while the officers were on board. See id. at 2109-10, 2112.

In the present case, however, there is no dispute that
Portillo-Aguirre and his fell ow passengers were “sei zed” duringthe
entire tinme that their bus was stopped at the Sierra Blanca
checkpoi nt . See Ednond, 531 U. S. at 40 (“[A] vehicle stop at a
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D. Search of Portillo-Aquirre’'s Bag

Under the fruit of the poisonous tree doctrine, all evidence
derived from the exploitation of an illegal seizure nust be
suppressed, unless the governnent shows that there was a break in
the chain of events sufficient to refute the inference that the
evi dence was a product of the Fourth Amendnment violation.® Inthis
case, Portillo-Aguirre consented to the search of his bag.
Therefore, our finding of an illegal seizure does not definitively
determ ne whether the evidence derived from the search nust be
excluded.® “Consent to search mmy, but does not necessarily,
di ssipate the taint of a fourth anmendnent violation.”>%

In United States v. Chavez-Villarreal, we noted that when we
eval uate consent given after a Fourth Amendnent violation, “[t]he
adm ssibility of the challenged evidence turns on a two-pronged

i nquiry: whether the consent was voluntarily given and whet her it

hi ghway checkpoi nt effectuates a seizure within the neaning of the
Fourth Amendnent . ") ; Martinez- Fuerte, 428 u. S. at 556
(“[C] heckpoint stops are ‘seizures’ within the nmeaning of the
Fourth Anmendnent.”). Thus, this case presents a very different
question fromthe one raised in Drayton. Qur concern is not with
whet her Portillo-Aguirre was seized, for he unquestionably was.
| nstead, the question here is whether the seizure of Portillo-
Aguirre, his fell ow passengers, and their bus extended beyond its
perm ssi bl e duration in violation of the Fourth Amendnent. For the
reasons we have given, we conclude that it did.

% United States v. Rivas, 157 F.3d 364, 368 (5th Cr. 1998).
Thus, “[t]he burden of showing admssibility rests on the
governnent.” United States v. Chavez-Villarreal, 3 F.3d 124, 128
(5th Gr. 1993).

54 See Chavez-Villarreal, 3 F.3d at 127.

| d.
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was an i ndependent act of free will.”® “Voluntariness focuses on
coercion, and the second prong considers the causal connection
bet ween the ‘consent’ and the prior constitutional violation.”?®
Six factors bear on the voluntariness of the consent:
(1) the voluntariness of the defendant’s custodi al
status; (2) the presence of coercive police procedures;
(3) the extent and | evel of the defendant’s cooperation
wth the police; (4) the defendant’s awareness of his
right to refuse consent; (5) the defendant’s education
and intelligence; and (6) the defendant’s belief that no
incrimnating evidence will be found. Although all six
factors are relevant, no single factor is dispositive.?®®
The district court considered these factors and found that
Portillo-Aguirre voluntarily consented to Agent Wodruff’s search
of his bag. Because this finding is entitled to great deference
under the clearly erroneous standard of review, we pretermt our
inquiry into voluntariness, as it is clear that the governnent

failed to prove that Portillo-Aguirre’s consent was an i ndependent

act of free will.% “Even though voluntarily given, consent does
not renove the taint of an illegal detention if it is the product
of that detention and not an independent act of free will.”?®

To determ ne whether the consent was an independent act of

% | d.
°" Dortch, 199 F.3d at 201.

8 United States v. Shabazz, 993 F.2d 431, 438 (5th Cir. 1993)
(internal quotation and citation omtted).

9 See Chavez-Villarreal, 3 F.3d at 128; Dortch, 199 F.3d at
201-02; Jones, 234 F.3d at 243.

60 Chavez-Villarreal, 3 F.3d at 127-28.
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free wll and, thus, broke the causal chain between the consent and
the illegal detention, we nust consider: (1) the tenporal proximty
of the illegal conduct and the consent; (2) the presence of
i ntervening circunstances; and (3) the purpose and fl agrancy of the
initial msconduct.® First, Agent Woodruff’s testi nony establishes
a close tenporal proximty between the ill egal conduct —+he extended
detenti on—and t he consent. |Indeed, the illegal detention continued
until Portillo-Aguirre gave his consent, which cane |less than five
m nutes after Agent Wodruff began questioning him about his
| uggage. 2 Second, “no circunstances intervened between the
detention and the consent, and there is no reason to think that
[Portillo-Aguirre] believed he was free to go during that tinme.”®
Finally, we have determ ned that Agent Wodruff executed bus
i nspections in a manner inconsistent with the passengers’ Fourth
Amendnent protection from unreasonabl e seizures. Because the
purpose of the extended detention was to “detect evidence of
ordi nary crim nal wongdoi ng,”% and was not supported by reasonabl e

suspicion, we find that “only suppression wll serve the deterrence

61 Jones, 234 F.3d at 243; Chavez-Villarreal, 3 F.3d at 128.

62 See Jones, 234 F. 3d at 243 (finding a close tenporal proximty
because the detention that becane prol onged and unreasonabl e after
the conmputer checks were conpleted continued up to the tinme of
defendant’s consent); Dortch, 199 F.3d at 202 (sane).

6 Dortch, 199 F.3d at 202.

6 Edmond, 531 U.S. at 41.
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function of the exclusionary rule.”® Thus, the three factors wei gh
in favor of concluding that there was no consent.

In sum even if the district court correctly found that
Portillo-Aguirre voluntarily gave his consent, the consent was not
val i d. | nstead, because the causal chain between the illegal
detention and Portillo s Aguirre’s consent to the search of his bag
was not broken, the search was nonconsensual .® And because there
was no valid consent to cure the Fourth Amendnent violation, the
cocai ne obtained during the search shoul d have been suppressed.
Portillo-Aguirre’s statenent affirmng that the wapped bundle
contained cocaine is likewse inadmssible as fruit of the
poi sonous tree.® There being no other evidence sufficient to
convict him of possession with intent to distribute cocaine, the

district court nust enter a judgnment of acquittal on remand.®

1. CONCLUSI ON
The governnent has an interest inintercepting illegal drugs,
but the Suprene Court has held that this interest does not justify
suspi ci onl ess detentions. And we have often recognized that

“ImMotorists lawfully traveling on this nation’s roadways are

6 Chavez-Villarreal, 3 F.3d at 128.

6 Dortch, 199 F.3d at 202.

67 See id. at 202-03.

68 See Chavez-Villarreal, 3 F.3d at 126, 128.

69 See Dortch, 199 F.3d at 203.
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clothed with Fourth Anmendnent protection fromarbitrary governnent
interference.”’® An individual’'s decisionto travel by bus does not
weaken this protection.”™ |f we were to find that the nere presence
of luggage in a vehicle stopped on an interstate highway
constitutes reasonable suspicion of <crimnal wongdoing and
therefore justifies detention beyond the valid reason for the
initial stop, we would be ignoring the sinple reality that
intrastate and interstate travelers carry luggage.’? Qur hol ding
today reaffirnms that those travelers are entitled to arrive at
their destinations free fromarbitrary governnent interference.

Portillo-Aguirre’s conviction is REVERSED, and the case is
REMANDED for entry of a judgnent of acquittal.

REVERSED AND REMANDED W TH | NSTRUCTI ONS

° United States v. Jackson, 825 F.2d 853, 858-59 (5th Cir. 1987)
(en banc).

T See Florida v. Bostick, 501 U S. 429, 438 (1991).
2 In the words of our sister circuit, “[t]o sanction a finding

that the Fourth Anmendnent permts [extended detention] based on
such a weak foundation would be tantanount to subjecting the

traveling public to virtually random seizures, inquisitions to
obtain informati on which could then be used to suggest reasonable
suspicion, and arbitrary exerci ses of police power.” United States

v. Wod, 106 F.3d 942, 948 (10th G r. 1997).
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REAVLEY, G rcuit Judge, dissenting:

| respectfully dissent. | can find no unreasonabl eness
or fault in the conduct of the officers. And | do not
believe that the majority gives due deference to the
district court who heard the relevant |ive testinony. Nor
do | believe that the majority properly applies the
deferential reasonabl e suspicion standard. Reasonable
suspicion is a considerably |ess stringent standard than

probabl e cause. See United States v. Wangler, 987 F.2d 228,

230 (5th Gr. 1993).

To begi n, absent any show of coercion or extended
retention, the officers were free to ask the passengers
questions on the way to | eaving the bus. The Suprene Court

said in United States v. Drayton that, even with no basis

for suspecting crimnal activities, officers were free to
“pose questions, ask for identification, and request consent
to search | uggage—provided they do not induce cooperation by
coercive neans.” 122 S. C. 2105, 2110 (2002).

Furthernore, the officer’s brief pause was justified by
the circunstances. Portillo-Aguirre’s nervousness plus his
posture that concealed the bag so it could only be seen from

behi nd, together with the notorious history of the Sierra



Bl anca checkpoi nt, provided sufficient reasonabl e suspicion
for Agent Whodruff to briefly extend the stop to ask
Portillo-Aguirre whether he had a bag. Wodruff testified
that drug sei zures on the buses stopped at the checkpoi nt
were alnost a daily event.

When Portillo-Aguirre pointed only to the backpack in
t he overhead bin, Wodruff had all the nore reasonabl e
suspicion to inquire about the bag beneath Portill o-
Aguirre’'s seat. In ny view Wodruff won additional tine to
extend the detention when Portill o-Aguirre began to fidget
nervously and unsuccessfully shuffled the contents on the
top of the bag to persuade Wodruff that no contraband was
hi dden beneath. | would hold that throughout this chain of
events, which in total lasted only a few mnutes, the
detention did not |apse into the real mof an unreasonable

seizure in violation of the Fourth Amendnent.
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