IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50022

UNI TED STATES of AMERI CA,
Pl ai ntiff-Appellee,

ver sus

JUAN NOLASCO- ROCSAS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

March 20, 2002

Before JONES, W ENER, and PARKER, Circuit Judges.
PER CURI AM

Def endant - Appel | ant Nol asco- Rosas (“ Nol asco”) was i ndi cted for
transporting undocunented aliens within the United States for the
purpose of commercial advantage and private financial gain, in
violation of 8 U.S.C. 8§ 1324(a)(1)(A(ii), (B)(l). He was tried by
a jury and convicted of aiding and abetting, and was sentenced to
thirty-three nonths of inprisonnent. He challenges the sufficiency
of the evidence supporting his conviction. Finding no reversible

error in Nolasco's conviction or his sentencing, we affirm



| . FACTS AND PROCEEDI NGS

Border Patrol Oficer Jeff Sagemuehl was driving to work one
eveni ng when he spotted sone nodified vans! and other vehicles
driving slowy and in close proximty to each other. Traveling on
a farmto-nmarket road, the vehicles were in an area commonly used
as a pick-up point for illegal aliens. The officer notified the
border patrol office of his sighting and described one of the
vehicles traveling with the vans as a custom painted, red and white
striped, Chevrolet pickup truck (the “pickup”). Al t hough his
recollection was in dispute at trial, Sagenmuehl testified that the
vans and pi ckup exhi bi t ed uncommon and suspi ci ous dri vi ng behavi or,
especially given the particular rural road (FM 481) on which they
were traveling. At trial, he identified a photograph of the pickup
as the one that he had seen on the night in question.

At about the tinme that Oficer Sagejnuehl reported his
sighting, Border Patrol Oficers Myers and Medica, patrolling in
separate cars, received a call fromtheir dispatcher inform ng them
that five vans, a pickup truck, and a Ford Crown Victoria were
travel ing together on FM 481. Mers and Medi ca each stationed his
patrol car on FM 481 and observed the traffic. Eventually, they
spotted a red and white pickup truck, two vans, and a Ford Crown

Victoria being driven closely together. In their respective patrol

1" The vans were “riding high in the back,” indicating that
they were nodified to accommpbdate greater cargo (including
passengers) weight in the back.



cars, Myers and Medica attenpted to stop the vehicles. Medi ca
pul | ed up behind one of the vans and was able to stop it. Inside
the van, Medica found approximately 20 occupants who told the
officer that they were illegally in the United States. The van
contained a CB radio tuned to Channel 35.

Myers pulled up behind another vehicle, at which point the
Crown Victoria rapidly drove away. Believing that illegal aliens
were likely to be found in the vans, Myers elected not to foll ow
the Ctown Victoria, staying near the van instead. At this point,
Myers’s patrol car was behind the van but in front of the pickup.
He turned on his police lights in an effort to get the van to pul
over, but it continued on; and as the cars approached a curve, the
pi ckup passed Myers’'s car and slamred on its brakes, cutting off
Myers. After braking to avoid an accident, Myers attenpted to nove
into the opposite | ane, but was again cut off by the pickup. This
process of attenpted passes by Myers thwarted by cut offs by the
pi ckup ended with Myers driving his patrol car into a road-side
di t ch.

By the tinme that Myers pulled back on to the road, the pickup
had sped away. Myers notified the border patrol office of the
situation and proceeded along the road. A few nonents | ater, Myers
spotted the van that he had attenpted to apprehend stopped on the
r oad. The van was unoccupi ed, but Mers observed nmany sets of
footprints and several bags of clothes, food, and water, inside the
van. Like the one stopped earlier by Medica, this van also
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contained a CB radio tuned to Channel 35.

Knowi ng that Myers’s patrol car had been run off the road,
Medi ca radi oed O ficer Blaylock, a local police officer, for help.
Medi ca descri bed the pickup and the other vehicles to Bl ayl ock who
stationed his car on FM 481 and soon saw a red and white pickup
truck pass with its lights off. Blaylock pursued the pickup, and
with the help of other officers and their cars, was able to bring
it to a halt by blocking its path. Wen Bl ayl ock got out of his
vehicl e and wal ked in front of the pickup, its driver (who turned
out to be Nolasco) began driving forward, toward Bl ayl ock. The
officers drew their weapons and ordered Nolasco to put his hands
up. When Nol asco failed to conply and resisted arrest, he was
forcibly renoved from the pickup, which was found to contain a
scanner and a CB radio tuned to Channel 35.

Nol asco was charged with two counts of transporting ill egal
aliens? and one count of assaulting, resisting, or inpeding a
federal officer.® He was tried before a jury, and after each side
had rested, Nolasco noved for a judgnent of acquittal, which was

denied by the district court. The jury convicted Nolasco on al

three counts. In addition, the jury answered a specia

2 One count for each of the illegal aliens who were the
governnent’s materi al wi tnesses: Count One for Arnal do Fl ores- Cchoa
(“Flores”); Count Two for Jesus  Erubi al Mor al es- Chavira
(“Morales”).

3 Nol asco does not appeal his conviction on this count.



interrogatory, finding that the governnent had proved beyond a
reasonabl e doubt that Nolasco had transported illegal aliens for
“commerci al advantage or private financial gain.” The district
court sentenced Nolasco to three concurrent prison terns of 33-
nmont hs each, to be foll owed by two concurrent three-year supervised
rel ease terns for the transportation counts and a concurrent one-
year supervised release termfor the assault count. Nolasco tinely
appeal ed.

1. ANALYSI S

A. Standard of Revi ew

Nol asco chal l enges the sufficiency of the evidence used to
support his conviction for illegally transporting aliens and the
jury’s finding that he did so for comercial advantage and
financi al gain. The standard for evaluating the sufficiency of
evidence is whether a rational jury, viewng the evidence in the
light nost favorable to the governnent, could have found the
essential elenents of the of fense beyond a reasonable doubt.* In
evaluating a sufficiency of the evidence claim this court nust
draw all reasonable inferences in support of the verdict.®> W do

not consider whether the jury correctly determ ned innocence or

4 United States v. Otega Reyna, 148 F.3d 540, 543 (5th Cir.
1998) .

5 1d.



guilt, but whether the jury nade a rational decision.?®

B. Transporting Illegal Aliens

The evidence is sufficient to affirmNolasco’s transportation
convictions under 8§ 1324(a)(1)(A)(ii). To convict Nolasco on this
count, the jury had to find beyond a reasonabl e doubt that (1) an
alien entered or remained in the United States in violation of the
law, (2) Nolasco transported the alien within the United States
wth intent to further the alien’s unlawful presence, and (3)
Nol asco knew or recklessly disregarded the fact that the alien was
in the country in violation of the law. ’

The testinony and evidence presented at trial are nore than
adequate to support Nolasco's conviction for aiding and abetting
the transportation of aliens by others. The governnent’s materi al
W t nesses, Flores and Mirales, admtted to entering the country
illegally and journeying to cities within the United States.
Al t hough nei ther wi tness knew or saw Nol asco before they and ot hers
were brought to the border patrol station on the night of their
apprehensi on, both testified that they sawthe red and white pickup
before they entered the vans in which they were transported. Al

border patrol agents involved in the apprehension described a red

6 United States v. Jaramllo, 42 F.3d 920, 923 (5th Cr.
1995) .

" 8 USC 8 1324(a)(1)(A(ii); United States v. Diaz, 936
F.2d 786, 788 (5th CGr. 1991).




and white Chevrol et pickup being driven in close proximty to sone
of the nodified vans. Oficer Blayl ock stopped Nolasco in a truck
mat chi ng the description of the pickup that Oficers Sageneuhl
Medi ca, and Myers had seen and followed. The CB radio found in
Nol asco’s truck was tuned to the sane frequency as the CB radios
found in the two vans stopped by Medica and Myers. Finally, when
O ficer Blaylock crossed in front of Nolasco’s pickup on foot after
stopping it, Nolasco drove his vehicle toward the officer, then
resisted arrest by fighting with the officers as they renoved him
from the pickup. From this evidence, a rational jury could
concl ude beyond a reasonabl e doubt that Nol asco know ngly ai ded and
abetted the transportation of illegal aliens.

C. Fi nanci al Gain

Al t hough Nol asco was indicted for transporting undocunented

aliens for financial gain, he was tried entirely for aiding and

abetting. Nevert hel ess, the governnent sought and obtained a
special jury interrogatory on financial gain. The jury found
Nolasco quilty only of aiding and abetting the illega

transportation of aliens, but answered the interrogatory on
financial gain in the affirmative. This conbination of trying and
convicting Nolasco for aiding and abetting and putting the
financial gainissue before the jury produced an aberration that we
are constrained to correct |lest the sane m stake be repeated in

future prosecutions of this nature.



As the governnment prosecuted Nolasco under an aiding and
abetting theory only, the financial gain conponent of 8§ 1324(a)(1)
is wholly inapplicable; and the governnent so conceded at oral

ar gunent . United States v. Angwin,® a Nnth Crcuit case

addressing a related issue, supports the proposition that if the
defendant is prosecuted under 8 1324(a)(1)(A) and is convicted of
no nore than aiding and abetting the transportation of illegal
al i ens, it makes absolutely no difference whether t he
transportati on was undertaken for financial gain:

Absent subsection (a)(1)(A((v)(Il), Title 18 would
operate to inpose on an aider and abettor a ten-year
maxi mumterm —the sane terma principal would receive
——for aiding and abetting those offenses [described in
(A (i)-(iv)]. Gventhe aiding and abetting provisionin
subsection (a)(1) (A (v)(Il) and the penalty provisionsin
subsection (a)(l)(B), however, a defendant who aids or
abets a violation of those provisions is only subject to
afive-year mximumterm even if the defendant ai ded and
abetted a violation for conmercial gain.?®

Angw n suggests that 88 1324(a)(1)(A) and (B) are constructed to
carve out an exception for defendants convicted of aiding and
abetting the crinmes delineated in 1324(a)(1)(A) (i)-(iv). The
effect of the exception is that, unlike the sentencing process for
a defendant convicted as a principal or as part of a conspiracy,
the sentencing of a defendant convicted of aiding and abetting in

the transportaion of illegal aliens is entirely unaffected by the

8 271 F.3d 786 (9th G r. 2001).
® 1d. at 802 (enphasis added).



el emrent of financial gain. The statutory maxi num for aiding and
abetting the transportation of 1illegal aliens is 5 years,
regardl ess of whether or not the underlying crinme was comm tted for
financial gain.?®

It is obvious that (1) at trial, (2) during closing argunents,
(3) in conversations with the district court, and (4) in the jury
instructions, the governnent was not arguing that Nolasco was a
principal. Rather, the governnent consistently took the position
t hat Nol asco ai ded and abetted ot her individuals who were actual ly
transporting the illegal aliens. The evidence adduced at trial
shows t hat Nol asco was associ ated with the persons transporting the
aliens, that he escorted the vans containing illegal aliens, and
that he interfered wth officers attenpting to apprehend the
vehicles that were transporting the illegal aliens. The evidence
does not show that Nol asco actually transported aliens or that he
was paid or expected to be paid for his services.

Section 1324(a)(1)(A)(v)(l1) expressly provides that aiding
and abetting the comm ssion of § 1324(a)(1)(A)(ii) is a separate,
free-standing offense. The governnent, however, did not include

mention of 1324(a)(1)(A(v)(Il) in the verdict form or in its

10 1d. at 803 (“Instead, the addition of the aiding and
abetting provision in subsection (a)(1)(A(v)(ll) and the
correspondi ng adjustnents to the penalty provisions in subsection
(a)(1)(B) operate to inpose lesser penalties for aiders and
abettors of certain offenses than they would normally recei ve under
Title 18.7)



appellate brief. Had the governnent included 1324(a) (1) (A (v)(Il)
inits docunentation, there would have been no doubt that, pursuant
to 1324(a)(1)(B)(i) and (ii), the statutory maxi rumfor aiding and
abetting —Nol asco’s crine of conviction —was 5 years and that
under no circunstances could it be increased to ten years for
financial gain.'! But, despite the fact that the evidence adduced
at trial was sufficient to show only that Nol asco was an ai der and
abettor, the governnent’s m sguided request for a financial gain
interrogatory induced the court to give one.

The governnent’s error in pursuing the financial gain
conponent of the crine and the court’s error in submtting an
interrogatory on that irrelevant point, in Nolasco' s case, is
neverthel ess harm ess. Wth or wthout the financial gain
conponent, Nolasco’s nmaxi mum statutory sentence was five years.
Even if the jury concluded correctly that the crine that Nol asco
ai ded and abetted was conmtted for financial gain, thereby making
the actual perpetrators subject to a statutory maxi num sentence of
ten years, it could not have caused Nolasco to receive nore than
five years as an ai der and abettor. Regardless, the district court
sentenced Nol asco to but 33 nonths of inprisonnent, still |ess than
the correct maxi num of five years, not to nention the incorrect

maxi mum of ten years. Therefore, Nolasco's right to receive a

11 See id. at 800-03 and di scussi on supra.
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prison term of no nore than five years was not affected by any
error that nmay have occurred as a result of causing the jury to
consi der financial gain.

Qur bel abored point, which by now shoul d be obvious, is that
when a defendant is tried and convicted only for aiding and
abetting in the transportation of undocunented aliens, the question
of financial gain — whether by the defendant or others —is
immaterial and should not be introduced into the picture lest it
cause confusi on.

I11. CONCLUSI ON

For the foregoing reasons, Nolasco's conviction and his

sentence are

AFFI RVED. 12

12 Judge Jones concurs in the judgnent only.

11



