IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-41160

GREGORY LAWRENCE MOORE,
Peti ti oner- Appel | ee,

ver sus
JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,

| NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ant .

Appeal fromthe United States District Court
For the Eastern District of Texas

Novenber 26, 2002

Bef ore Hl GG NBOTHAM DUHE, and DeMOSS, Circuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

Jani e Cockrell, Director of the Texas Departnent of Crim nal
Justice, Institutional D vision, appeals the district court's grant
of the wit of habeas corpus to the petitioner, Gegory Law ence
Moore. We conclude that under the deferential schene of 28 U S. C
8§ 2254 the decision of the state court was not contrary to or an
unreasonabl e application of clearly established federal |aw as
determ ned by the Suprene Court of the United States.

Foll ow ng conviction in state court for failure to appear and

an unsuccessful direct appeal, More filed two unsuccessful state



habeas petitions. These petitions raised his claimof ineffective
assi stance of appellate counsel which is at issue here and were
rejected on the nerits by the state court. Moore then filed for
habeas relief in the district court alleging several grounds for
relief, and all but one claimwas rejected.

The federal district court found that Mwore's appellate
counsel was ineffective in failing to notify himtinely of the
outcone of his direct appeal, and as a result Mdore was tine-barred
fromfiling a discretionary appeal. The district court granted
Moore a wit of habeas corpus vacating the conviction unless the
state court allowed an out-of-tine discretionary appeal to be filed
wi thin 90 days.

Moore filed his federal habeas petition on Decenber 29, 2000,
and is therefore subject to the provisions of Antiterrorism and
Effective Death Penalty Act of 1996.! Under AEDPA, we ask if the
state court decision was “contrary to, or involved an unreasonabl e
application of, clearly established Federal |aw, as determ ned by
the Suprenme Court of the United States” or “resulted in a decision
t hat was based upon an unreasonabl e determ nation of the facts in
light of the evidence presented in the state court proceeding."?
Clearly established federal law“refers to the hol di ngs, as opposed

to the dicta, of [the Suprene] Court's decisions as of the tine of

! See Lindh v. Mirphy, 521 U S. 320, 324-26 (1997).

2 28 U.S.C. § 2254(d) (1994).



the relevant state-court decision. "3 A claim of ineffective
assi stance of counsel, the only claim before us, is a mxed
question of | aw and fact and shoul d be revi ewed under the “contrary

to” and “unreasonabl e application” prong of 28 U S.C. § 2254(d).*
The deference of Section 2254(d) is due when the state court has
adj udi cated the petitioner's claimon the nerits.®> The Texas Court
of Crim nal Appeals denied More’ s state applications for wit of
habeas corpus on the nerits.

The magistrate judge’'s report and recommendation did not
menti on AEDPA. The Director tinely objected to the report,
pointing out that the state court’s decision nust be uphel d unl ess
it is contrary to or involves an unreasonable application of
federal |aw

In summarily rejecting this objection wthout reference to
AEDPA, the able district court concluded that “More has a clearly
established federal right to effective assistance of counsel on
appeal, assistance which was supposed to but did not include

notification of the outcone of his appeal and the right to proceed

further.”® The court relied on Shiloh-Bryant v. Director, TDCJ-ID,

S Terry Wllianms v. Taylor, 529 U S. 362, 412 (2000).

4 Val dez v. Cockrell, 274 F.3d 941, 946 (citing dark v. Johnson, 202 F. 3d
760, 764 (5th G r.2000); Nobles v. Johnson, 127 F.3d 409, 415 (5th G r.1997)).

5 See 28 U.S.C. § 2254(d).

6 Menorandum Adopting Report and Recommendation of the United States
Magi strate Judge and Entering Final Judgrment at 4, Moore v. Director, TDCJ-ID,
No. 6:00cv758 (E.D. Tex. Sept. 10, 2001).
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adistrict court decisionthat relied on state lawto determ ne the
scope of the constitutional right to counsel.’

There is Suprene Court precedent. In Ross v. Mffitt, the
Court stated that there is no right to counsel for discretionary
reviews in state court.® It noted that the right to appellate
counsel is “an adequate opportunity to present his clains fairly in
the context of the State's appellate process.”® More has never
asserted that his counsel was ineffective in presenting his direct
appeal, only that he was not notified of the outcone.

This court recently examned the scope of the right to
appel l ate counsel, holding that it does not extend to filing a
nmotion for rehearing follow ng the disposition of defendant’ s case
on direct appeal.! This court enphasized that the notion for
rehearing cane after the appellate court ruled on the clains, and
stated that “[w] hen a state grants a crim nal defendant an appeal

of right, the Constitution requires only that the defendant's

7 104 F. Supp. 2d 696 (E.D. Tex. 2000) (holding that because state
prisoner’s attorney did not fulfill his state lawobligationto notify his client
of the outcome of his direct appeal, or advise himthat a pro se petition for
di scretionary reviewcould be filed, the prisoner’s federal constitutional right
to effective assistance of counsel on direct appeal was violated, and therefore
f ederal habeas shoul d be granted.). The court in Shiloh-Bryant nmade no reference
t o AEDPA.

8 417 U.S. 600, 619 (1974).

®1d. at 616. See also Wainwight v. Torna, 455 U S. 586, 587-88 (1982)
(per curian) (stating “since respondent had no constitutional right to counsel
he could not be deprived of the effective assistance of counsel”).

10 Jackson v. Johnson, 217 F.3d 360, 364-65 (5th Cir. 2000).
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clains be ‘once ... presented by a |lawer and passed upon by an
appel l ate court.’ "1

The constitutionally secured right to counsel ends when the
decision by the appellate court is entered. These deci sions
support the state court’s denial of habeas and do not denobnstrate
that its holding was “contrary to, or involved an unreasonable

application of, «clearly established Federal |[aw, as AEDPA
requires.

Therefore, the decision of the district court is VACATED and
REMANDED for consideration in light of AEDPA's deferential

st andar d.

1 1d. (quoting Ross, 417 U. S. at 614).
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