UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30953

FLOYD J. MOCRE, SR,
Peti ti oner- Appel | ant,
vVer sus
BURL CAI N,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana

July 11, 2002
Bef ore H G3 NBOTHAM JONES, and BARKSDALE, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

At issue is whether the Antiterrorism and Effective Death
Penalty Act’s (AEDPA s) one-year limtations period, 28 U S.C. 8§
2244(d) (1), was tolled by a Louisiana state prisoner’s state court
application for a wit of mandanus, seeking to have the state tri al
court ordered to rule on his habeas application. AFFI RVED

| .

Fl oyd Mbore was convicted of armed robbery and sentenced to
120 years inprisonnent. State v. More, 575 So. 2d 928, 931 (La.
Ct. App. 1991). On 27 February 1991, the Louisiana Second G rcuit
Court of Appeal (Second Circuit) affirned, id. at 937; More did

not seek direct review by the Louisiana Suprene Court.



In February 1994, WMore filed his first state habeas
application. The trial court dism ssed the application that Apri
for failure to conmply with LA CooeE CRM ProCc. ANN. art. 926
(requirenments for state habeas application). More filed, and the
trial court granted, a notion to appeal the denial to the Second
Crcuit.

In June 1996, approximately two nonths after AEDPA was
enacted, More filed his second state habeas application. That
July, the state trial court denied the application because, inter
alia, it again did not conmply with article 926. That Septenber,
the trial court ordered that Moore’s request for supervisory wits
to review the habeas denial be filed in the Second Crcuit.

That Novenber (1996), two appeals were | odged in the Second
Circuit. The Second Circuit’'s orders refer to trial court case
nunbers 53712 and 53713 — the nunbers assigned to each arned
robbery charge during WMore's initial crimnal proceedings.
(Accordingly, it appears an appeal was docketed for each charge for
whi ch he was convicted.) Later that Novenber, the Second G rcuit
ordered the two matters consolidated and converted to an
application for a wit of review On 19 Decenber 1996, a date
pertinent to the tolling issue at hand, the Second Circuit denied
the wit, holding that the trial court did not err in denying

habeas reli ef.



Much earlier, on 5 Decenber 1995, during the tine in which
Moor e sought state habeas relief, he also filed an application for
a wit of mandanmus with the Second Crcuit; it was docketed as
nunmber 28479-KH. According to the Second Circuit’s 11 January 1996
deni al of that application, More' s application had asked that the
trial court be directed to rule on his first (February 1994) habeas
application. (In More s subsequent papers in federal district

court, he stated that the purpose of the mandanus application was

to have “the trial court ... rule o[n] his original application for
post conviction relief with supplenents included”. The nandanus
application is not in the record. Qur assunption of the

application’ s contents i s based on the orders of the Second Circuit
and the Loui siana Suprene Court.)

The Second Circuit denied mandanus relief because, in April
1994, the trial court had ruled on that first habeas application.
On 22 February and 28 March 1996, the Second Circuit denied More’s
nmotions to reconsider the mandanus ruli ng.

On 11 March 1996, the Louisiana Suprene Court received and
filed Moore’s application for a supervisory wit fromthe Second
Circuit, bearing its docket nunber 28479-KH, the nunber assigned to
t he mandanmus application. On 16 May 1997, another date pertinent
to the tolling issue at hand, the Louisiana Suprenme Court denied

the wit application concerning mandanus. State ex rel. More v.

State, 693 So. 2d 790 (La. 1997).



Moore did not file his federal habeas application until 15 May
1998. The magi strate judge recommended its dismssal as tine-
barred on the ground that none of Mdore’s state applications tolled
AEDPA's |imtations period. This was because they were untinely
under LA, CopoE CRM Proc. ANNL art. 930.8, which provided that an
application for post-conviction relief shall not be considered
unless it is filed within three years after a conviction becones
final. (Article 930.8 was anended in 1999 and |owered the
limtations period to two years. LA CobeE CRRM Proc. ANN. art. 930.8
(West Supp. 2002).) The district court accepted the reconmendati on
and in July 2000 di sm ssed Miore’ s habeas application.

Qur court granted an AEDPA certificate of appeal ability (CQA)
and vacat ed and remanded for a determ nation whether, in the Iight
of Smith v. Ward, 209 F.3d 383 (5th Gir. 2000) (holding AEDPA
limtations period tolled despite state habeas application’s
untineliness under article 930.8), Mwore' s “second and third state
habeas applications” tolled the limtations period. Moore v. Cain,
No. 99-30858, at 2 (5th Cr. 28 June 2000) (unpublished). (Moore
apparently filed a third post-conviction application in the state
trial court in Decenber 1997, seeking another appeal. After the
trial court denied and dismssed the application, the Second
Circuit denied a wit of reviewon 25 March 1998, hol ding that the

application was tine-barred under article 930.8. More does not



rely onthis third state application to toll the AEDPA limtations
period.)

On remand, the magi strate judge agai n recommended di sm ssal as
ti me-barred, on the basis that neither the 1994 nor the 1996 state
habeas applications were “properly filed” as required by 28 U S. C
§ 2244(d)(2) and, as a result, did not toll AEDPA's limtations
peri od. Moore v. Cain, No. 98-921-M (WD. La. 25 Apr. 2001)
(Moore-USDC). In addition, the magi strate judge recomended t hat
t he pendency of the mandanus application until 16 May 1997 di d not
toll that limtations period because it was a “continuing attenpt
to litigate [the] inproperly filed [state habeas] application”.
ld. at 7.

In July 2001, the district judge accepted the report and
recommendati on and di sm ssed Mbore’ s habeas petition. That August,
a COA was denied by the district court.

That Novenber, however, our court granted More a COA on the
follow ng issue: “[Whether the district court erredinfailingto
consi der whether More’s nmandanus petition constituted °‘other
collateral relief’ [pursuant to § 2244(d)(2)] so as to toll the
limtations period under [that section]”. Mwore v. Cain, No. 01-
30953, at 2 (5th CGr. 29 Nov. 2001) (unpublished).

1.
At issue is whether AEDPA's limtations period was tolled

bet ween 19 Decenber 1996 (Second Circuit’s wit denial concerning



the trial court’s denial of habeas relief) and 16 WMy 1997
(Loui si ana Suprene Court’s wit denial concerning More's mandanus
application). Restated, did the pendency of the nmandanus request
(filed pre-AEDPA and not denied by the Louisiana Suprene Court
until md-May 1997) toll the limtations period? “W review de
novo the ... denial of [a] habeas application on procedural
grounds”. Melancon v. Kaylo, 259 F.3d 401, 404 (5th CGr. 2001).
A

Neither the district court nor the State’'s brief addresses
whet her Mbore’s federal habeas petitionis exhausted; it appears it
is not. “Applicants seeking habeas relief under [28 U . S.C.] § 2254
are required to exhaust all clains in state court prior to
requesting federal collateral relief.” Mercadel v. Cain, 179 F. 3d
271, 275 (5th Gr. 1999). “The exhaustion requirenent is satisfied
when the substance of the federal habeas claim has been fairly
presented to the highest state court”. |d. (enphasis added).

It does not appear that Mobore has presented his habeas cl ains
to the Louisiana Suprene Court. He did not seek review in the
Loui si ana Suprene Court after the Second Circuit, on direct appeal,
affirmed his convictions. Furthernore, concerning his 1994 and
1996 state habeas applications, after the Second Circuit’s wit
deni al in Decenber 1996, Mdore never sought reviewin the Loui siana
Suprene Court. The May 1997 Loui siana Suprene Court wit denia

concerned only his mandanus application. |In addition, nothing in



the record suggests that More sought review in the Louisiana
Suprene Court concerning his third state habeas application.

Moor e apparently applied to the Louisiana Suprene Court for a
writ concerning a notion he filed in 2000 in the state trial court,
contending that his sentence is illegal. Nevertheless, he never
allowed the Louisiana Suprene Court to rule on this wit
application; it was dism ssed at his request. State ex rel. Moore
v. State, 788 So. 2d 439 (La. 2001).

Al t hough the State has not addressed whether More’'s federal
petition is unexhausted for failure to present his federal clains
to Louisiana s highest court, the

state’s inplicit waiver of the exhaustion
issue ... Iis not determnative. Under AEDPA,
“[a] state shall not be deened to have wai ved
t he exhaustion requirenent or be estopped from
reliance upon the requirenent unless the

State, through counsel, expressly waives the
requi renment”.

Mercadel , 179 F. 3d at 276 (enphasis added; alteration in original;
quoting 28 U S.C. § 2254(b)(3)).
We need not decide this issue. Assum ng exhaustion, and for
the reasons stated infra, More' s petition is untinely.
B
The State does naintain that Moore’ s federal petitionis tinme-
barred. AEDPA provides in part:
A l-year period of [imtation shall apply to

an application for a wit of habeas corpus by
a person in custody pursuant to the judgnent



of a State Court. The limtation period shal
run fromthe | atest of —

(A) the date on which the judgnent

becane final by the conclusion of

direct review or the expiration of

the time for seeking such review. ...
28 U.S.C. § 2244(d)(1).

Moore's conviction becane final in 1991, after the Second
Circuit affirmed his conviction. See LA CooE CRM Proc. ANN. art.
922(B) (“A judgnent rendered by the suprenme court or other
appel l ate court becones final when the delay for applying for a
rehearing has expired and no application therefor has been nade.”)
But, because that conviction becane final prior to 24 April 1996,
AEDPA's effective date, its one-year limtations period did not
begin to run until that later date. See Flanagan v. Johnson, 154
F.3d 196, 200 (5th GCr. 1998).

Accordingly, but for the tolling provision discussed infra,
Moore’s federal habeas petition had to be filed on or before 24
April 1997. See id. at 202. It was not filed until 15 May 1998.

The tolling provision provides that “[t]he tinme during which
a properly filed application for State post-conviction or other
collateral review wth respect to the pertinent judgnent or claim
is pending shall not be counted toward any period of limtation
under ... [§ 2244(d)(1)]”". 28 U S.C 8§ 2244(d)(2) (enphasis
added) . As stated, the district court determ ned: nei ther the

1994 nor the 1996 state habeas applications were “properly filed”;



and, as aresult, they did not toll the limtations period. Mbore-
USDC, at 6, 8.

According to the district court, both habeas applications were
dism ssed by the trial court because of More’s “failure to conform
to various [state] procedural filing requirenents set forthin ..
art. 926". ld. at 5. Article 926 requires, inter alia, that a
“copy of the judgnent of conviction and sentence shall be annexed
to the petition”, and that the application shall nane the
custodian. LA CooeE CRM Proc. ANN. art. 926(A) & (B).

In holding the applications were not “properly filed”, the
district court relied on Wllians v. Cain, 217 F.3d 303, 306 (5th
Cr. 2000) (internal quotation marks omtted), which held an
application is “properly filed” when it “conforns with a state’s
applicable procedural filing requirenents”, defined as “those
prerequi sites that nust be satisfied before a state court wll
allow a petition to be filed and accorded sone |evel of judicial
revi ew’.

Assum ng arguendo the district court is incorrect that a state
habeas application’s not conformng to article 926 i s not “properly
filed”, the Second Circuit’s wit denial occurred on 19 Decenber
1996 (during the limtations period that conmenced on 24 Apri
1996, but was tolled by the pendi ng state habeas application); and
Moore’s federal habeas petition was not filed until 15 May 1998,

far nore than a year later. Accordingly, assum ng More’'s state



habeas applications were “properly filed”, the only way his federal
petition is tinely is if AEDPA's limtations period was tolled
between the Second Circuit’s wit denial (19 Decenber 1996) and t he
Loui siana Suprene Court’s wit denial concerning his nmandanus
application (16 May 1997). (The Sixth Crcuit has held that “a
state petition for post-conviction or other collateral review nust
present a federally cognizable claimfor it to toll the statute of
[imtations pursuant to ... 8 2244(d)(2)”. Palmer v. Carlton, 276
F.3d 777, 780 (6th G r. 2002). It is unknown whether Moore’s
mandanus application did so, because it is not in the record on
appeal. In the light of our holding the federal application tine-
barred, we need not reach this issue.)

The COA states the issue as whether the mandanus application
constitutes “other collateral relief”. “[Clollateral review, not
“collateral relief”, is used in 8 2244(d)(2). Therefore, pursuant
to the | anguage of 8 2244(d)(2), at issue is whether the mandanus
application is an “application for State post-conviction or other
collateral revieww th respect to the pertinent judgnent or clainf
(Enphasi s added.)

“Statutory interpretation begins, of course, with the plain
| anguage of the statute. When the [statute’s] language ... is
plain we nmust abide by it; we nmay depart fromits nmeaning only to

avoid a result so bizarre that Congress could not have intended

10



it.” Wthrowv. Roell, 288 F.3d 199, 203 (5th Gr. 2002) (internal
citation and quotation marks omtted).

In considering the |anguage “post-conviction or other
collateral”, words which nodify “review with respect to the
pertinent judgnment or <claini, the Suprene Court has noted:
“I'ncarceration pursuant to a state crimnal conviction may be by
far the nost common and nost fam liar basis for satisfaction of the
“in custody’ requirenent in 8 2254 cases”. Duncan v. Wl ker, 533
U S 167, 176 (2001). Nevertheless, the Court recogni zed that “it
is possible for ‘other collateral review to include review of a
state court judgnent that is not a crimnal conviction”. ld. at
175.

In further analyzing this | anguage, the Court stated:

Congr ess al so may have enpl oyed t he
construction “post - convi ction or ot her
collateral” in recognition of the diverse
termnology that different States enploy to
represent the different fornms of collateral
review that are available after a conviction.
In sonme jurisdictions, the term “post-
conviction” may denote a particul ar procedure
for review of a conviction that is distinct
from other fornms of what conventionally is
considered to be postconviction review....
Congress may have refrained from exclusive
reliance on the term “post-conviction” so as
to |l eave no doubt that the tolling provision
applies to all types of state collateral
review available after a conviction and not
just to those denom nated “post-conviction” in
the parlance of a particular jurisdiction.

ld. at 177 (enphasis added).

11



Accordingly, with this |anguage, Congress neant to include
within the scope of § 2244(d)(2) those “properly filed”
applications, wthout respect to state nonenclature or the nature
of the petitioner’'s state confinenent, that, pursuant to the
wor di ng of 8 2244(d)(2), seek “review of the “pertinent judgnent
or clainmf. For our purposes, the key inquiry is whether More’s
mandanus applicati on sought “review of the judgnent pursuant to
whi ch he is incarcerated.

I n Loui si ana, the scope and purpose of mandanus are consi stent
wth its generally understood use. Under Louisiana |aw “Mandanus
is an extraordinary renedy which nmust be used by courts sparingly
to conpel action that is clearly provided by the law, but only
where it is the only avail abl e renmedy or where t he del ay occasi oned
by the use of any other renedy woul d cause injustice”. Sanders v.
Wool ridge, 729 So. 2d 715, 717 (La. C. App. 1999) (enphasis
added). Its “purpose ... is to conpel the performance of the duty
owed to a person requesting a duty”. |d. (enphasis added).

Moore’s mandamus application apparently sought an order

directing the trial court to perform its duty. (Agai n, the
application is not in the record.) It did not challenge the
j udgnent pursuant to which More is incarcerated. Mor eover, in
adj udicating the mandanus appl i cation, the circunstances
surroundi ng that judgnent were not relevant. In other words, the

12



propriety of that judgnent had nothing to do with whether the tri al
court should have been directed to rule.

In short, the application did not seek revi ew of the judgnent.
See, e.g., WSBSTER' S THRD NEW | NTERNATIONAL DicTiONARY 1944 (1986)

(defining “review’ as, inter alia, “to reexamne judicially”; “to

go over or examne critically or deliberately”). I nstead, it

sought a directive that the trial court rule. Accordi ngly, the

mandanus application did not toll the limtations period; it was

not a “properly filed application for State post-conviction or

other collateral review wth respect to the pertinent judgnent”.
L1,

For the foregoing reasons, the judgnent is

AFFI RVED.
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