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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-30816

SANDRA SPRAG S FLOVERS,

Pl ai ntiff-Appellant,

VERSUS

SOUTHERN REG ONAL PHYSI Cl AN SERVI CES, | NC.

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Mddle District of Louisiana

March 26, 2002

Bef ore H G3 NBOTHAM DeMOSS, and BENAVIDES, G rcuit Judges.
DeMOSS, Circuit Judge:

Appel lant Sandra Spragis Flowers won a jury verdict of
$100,000 in damages for harassnment wunder the Anmericans wth
Disabilities Act from Appellee Southern Regional Physicians
Services, Inc. (“Southern”). Southern appeal ed the damages award.
Wi | e t he appeal was pending, Flowers filed a notion for attorney’s
fees, which was granted by the district court. Subsequent to the

awardi ng of attorney’s fees, this Court vacated t he damage award of



$100, 000 and remanded so that nom nal damages of $1.00 could be
awar ded. Southern then filed a notion for relief from judgnment
pursuant to Federal Rules of Civil Procedure 60(b) so that they
woul d not have to pay attorney’'s fees. The district court granted

the notion and Fl owers now appeal s.

BACKGROUND
FIl oners commenced suit under the ADA, 42 U S C 8§ 12012
agai nst her forner enployer, Southern, alleging she was harassed
and fired because of her infection with HV. On Decenber 8, 1998,
the matter went to trial and a jury awarded danmages for the
harassnent in the anmount of $350,000, which was then reduced to
$100, 000 due to limtations inposed by 42 U . S.C. § 1981la.! On July
21, 1999, the district court entered judgnent on the jury’'s
verdict.? On July 28, 1999, Flowers filed a notion for attorney’s
fees and costs in excess of $100, 000, which Southern opposed. On
Decenber 6, 1999, Southern filed a notice of appeal to this Court

seeking review of the liability findings and danages awards by the

. Apparently, the jury found for Flowers only on her
harassnment claim but not on her claim that her termnation was
notivated by her disability.

2 Both parties consented to trial by Magistrate on January
23, 1998. The order referring to a Mgistrate all further
proceedi ngs and entry of judgnment was entered on January 26, 1998
by Judge Frank J. Polozola. All references in this opinion to the
“district judge” or “district court” from the present case,
therefore, refer to Magistrate Judge Stephen C. Riedlinger.
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jury, but did not appeal the awardi ng of attorney’ s fees because no
j udgnent on Flowers’ notion had been nade yet.

On February 14, 2000, the district court entered a judgnent
for attorney’s fees in the anmount of $52,561.25 plus interest and
costs. On March 30, 2001, this Court affirnmed the judgnent of
Flowers’ case as to liability but vacated and renanded on the i ssue
of damages, instructing the district court to enter a judgnent for
nom nal damages of $1.00. On April 12, 2001, Flowers filed a
motion for wit of execution seeking execution of the judgnent of
February 14, 2000, for attorney s fees. On April 19, 2001,
Southern filed a notion for relief fromjudgnment under Fed. R Cv.
P. 60(b)(6). On June 20, 2001, the district court granted the
motion for relief from judgnent and vacated the judgnent of
February 14, 2000, and denied the wit of execution. |In doing so,
the district court re-styled the notion as one brought under Fed.
R CGCv. P. 60(b)(5) instead of (b)(6). Flowers now appeals from

t hi s deci si on.

DI SCUSSI ON

Did the district court err in qgranting the Rule 60(b) nobtion
despite Flowers' continued standing as a prevailing party?

In contesting the district court’s decision, Flowers puts
forward three argunents. First, Flowers contends that the Rule
60(b) notion should be viewed as a Rule 60(b)(1) notion for

excusabl e negl ect and that, as such, it should be denied for being



untinely. Second, Flowers contends that because this Court found
in favor of her as to liability (though not danages), she renains
the prevailing party. As such, she asserts that Rule 60(b)(5)
cannot apply because this Court did not reverse or vacate the
liability portion of her judgnent, which was the basis for awardi ng
attorney’s fees. Finally, she argues that Rule 60(b)(6) also is
i napplicable because it should only be used in extraordinary
ci rcunst ances.

Sout hern counters that Rule 60(b)(1) is inapplicable because

it was under no duty to appeal the awarding of attorney’s fees

before the appeal on the issue of damages and liability was
resol ved. It also asserts that Rule 60(b)(5) or (6) would be
proper. It agrees with the district court’s use of (b)(5) because

the attorney’s fees were awarded based on the damages, not the
exi stence of liability, and nowthat the damages have been vacat ed,
that part of the verdict that was the basis of granting attorney’s
fees has di sappeared. Southern also asserts that equity would
allow the district court to use (b)(6) anyway.

This Court reviews a district court’s decision to grant or
deny relief under Rule 60(b) for an abuse of discretion. Halicki
v. Louisiana Casino Cruises, Inc., 151 F.3d 465, 470 (5th Gr.
1998). Rule 60(b) states, in relevant part:

(b) M st akes; | nadvertence; Excusabl e Negl ect;
New y Di scovered Evidence; Fraud, Etc. On notion

and upon such terns as are just, the court may
relieve a party or a party’s legal representative
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froma final judgnent, order, or proceeding for the
followng reasons: (1) mstake, inadvertence,
surpri se, or excusable negl ect; (2) new y
di scovered evidence which by due diligence could
not have been discovered in tinme to nove for a new
trial under Rule 59(b); (3) fraud (whether
heretof ore denom nated intrinsic or extrinsic),
m srepresentation, or other msconduct of an
adverse party; (4) the judgnent is void; (5) the
j udgnment has been satisfied, rel eased, or
di scharged, or a prior judgnment upon which it is
based has been reversed or otherw se vacated, or it
is no longer equitable that the judgnent should
have prospective application; or (6) any other
reason justifying relief fromthe operation of the
j udgnent . The notion shall be nade within a
reasonable tine, and for reasons (1), (2), and (3)
not nore than one year after the judgnent, order,
or proceedi ng was entered or taken. A notion under
this subdivision (b) does not affect the finality
of a judgnent or suspend its operation.

Fed. R Cv. P. 60(b). Flowers believes that Southern should have
appeal ed the awardi ng of attorney’ s fees when granted and that the
failure to do so should be viewed as “excusable neglect” on the
part of Southern. She asks, therefore, that their notion be re-
styled as one under Rule 60(b)(1). Such notions nust be nade
within one year after the judgnent, however, and so if Southern’s
motion is viewed as one under (b)(1), then it 1is untinely.
Sout hern does not dispute that a notion under Rule (b)(1) would be
untinely but points out that they are under no duty to appeal the
awardi ng of attorney’'s fees and so (b)(1) does not apply.

Though this Court has never before dealt wth the issue of
whet her an appeal of attorney’s feesis requiredinlight of a Rule

60(b) (5) or (b)(6) notion, other circuits have. As Southern points



out, both the Ninth and the Seventh Crcuits have recogni zed that
a party nust file a separate appeal only when it chall enges sone
aspect of the award itself. California Med. Assoc. v. Shal al a, 207
F.3d 575, 577 (9th Gr. 2000); Mdther Goose Nursery Sch., Inc. v.
Sendak, 770 F.2d 668, 676 (7th Cr. 1985); see also Mul v.
Constan, 23 F.3d 143, 147 (7th Cr. 1994) (holding that it was an
abuse of discretion for the district court to deny a Rule 60(b)(5)
motion for relief when the nerits judgnent was reduced to nom nal
damages on appeal); cf. Bailey v. Ryan Stevedoring Co., 894 F.2d
157, 160 (5th G r. 1990) (noting that because no prior judgnment
upon whi ch attorney’s fees was based had been reversed or ot herw se
vacated, Rule (b)(5) was inapplicable onits face). In Shalala,
the NNnth Grcuit held that though a separate appeal nust be nade
to chal | enge sone aspect of the fee award itself, “Rule 60(b)(5) is
available if a party seeks relief solely on the ground that the
underlying nmerits judgnent is reversed.” Shalala, 207 F.3d at 577.

Despite Rul e 60(b)(5) appearing to be an appropriate notionin
such an instance, Flowers argues that it can not apply in the
present case because the underlying judgnment was not reversed or
vacat ed. The damages were reduced to nom nal but Fl owers nai ntains
t hat because this Court did not reverse the liability aspect of the
jury’s decision, she is still entitled to attorney’s fees as a
prevailing party. Flowers argunent, however, has no basis in the

statute or in equity. Rule 60(b)(5) provides that relief may be



sought when “the judgnent has been satisfied, released, or
di scharged, or a prior judgnent upon which it is based has been
reversed or otherwi se vacated, or it is no longer equitable that
t he judgnment shoul d have prospective application.” Fed. R Cv. P.
60(b) (5) (enphasis added). Rul e 60(b)(5) states nothing about
relief being denied in favor of a prevailing party. As the
district court in the present case noted, a decision is “based on”
a prior judgnent when it is “a necessary el enent of the decision,
giving rise, for exanple, to the cause of action or a successful
defense.” Bailey, 894 F.2d at 160. This Court’s opinion as to the
under |l yi ng proceeding states “we VACATE the jury’'s danmages award
and REMAND t he case for the entry of an award of nom nal danmages.”
Fl owers v. Southern Reg’| Physician Serv., Inc., 247 F.3d 229, 239
(5th Gir. 2001).

The district court in the present case recognized that its
awarding of attorney’s fees was based on the anmpbunt awarded in
damages and not on the existence of liability alone. Awar di ng
attorney’s fees based on the damages, or degree of success
obtained, is conpletely in line with the holdings of the Suprene
Court and this Grcuit. Farrar v. Hobby, 506 U S. 103, 114-115
(1992); Gles v. Ceneral Elec. Co., 245 F.3d 474, 491 n.31 (5th
Cir. 2001). In Farrar, the Suprene Court held that though a civil
rights plaintiff who recovers nomnal danmages is a “prevailing

party” for the purposes of the civil rights attorney fee provision,



the nom nal nature of the awards does affect the propriety of the
fees awarded, and that when nomnal fees are awarded it 1is
appropriate for the prevailing party’ s attorney to receive no fees
at all. Farrar, 506 U S at 114-15. “Wen a plaintiff recovers

only nom nal damages because of his failure to prove an essenti al

el ement of his claimfor nonetary relief . . . the only reasonable
fee is usually no fee at all.” ld. at 115 (internal citations
omtted). In the present case, the district judge granted the

attorney’s fees in light of the damages, which were $100,000. This
Court vacated t he awardi ng of $100, 000 and rermanded to the district
court to enter a judgnent of nom nal damages in the anount of
$1.00. Therefore, that part of the judgnment that forned the basis
of the granting of attorney’s fees was vacated and Rule 60(b)(5)
was appropri ate.

The Seventh CGrcuit faced a simlar case in 1994 in Maul v.
Constan, 23 F.3d 143 (7th Gr. 1994). In Maul, the plaintiff,
Maul , was an inmate in an | ndi ana prison who sued for violations of
his civil rights under 42 U S. C. § 1983. ld. at 144. After an
award of damages and subsequent remand, the district court granted
Maul $22,500 in danmages in June, 1991. 1d. |In August, 1991 the
district court granted Maul $18,542.93 in attorney’s fees. | d.
Over a year later, in Decenber, 1992, the Seventh Circuit reversed
the district court’s award of $22,500 because Maul had failed to

prove actual injury. 1d. The Seventh G rcuit then remanded the



case to the district court to assess $1.00 in nom nal danages
agai nst the defendants. 1d. The award of attorney’ s fees was not
part of that appeal. | d. In February, 1993, after the $1.00
j udgnent was entered, the defendants noved under Rule 60(b)(5) for
a refund of the attorney’'s fees. 1d. The district court denied
the notion and the defendants appeal ed. | d. at 144-45. The
Seventh Circuit reversed the district court’s decision, relying
heavily on the reasoning of Farrar to justify its conclusion that
no attorney’'s fees should be awarded. Id. at 145-47. The present
case is distinguishable only in that this Court does not even have
to overconme the standard of review that acts in favor of the
district court’s decision as the court in Maul did. The district
judge reviewed the Rule 60(b)(5) notion in light of this Court’s
vacating the danmages and concluded that the notion was justified
and no abuse of discretion should be found. W hold, therefore,
that Rule 60(b)(5) was appropriate in the present case. Havi ng
reached that conclusion, there is no need to delve into the issue

of whether Rule 60(b)(6) is also appropriate.

CONCLUSI ON
Having carefully reviewed the record of this case and the
parties’ respective briefing and for the reasons set forth above,
we conclude that the district court did not err in granting

Sout hern’s Rul e 60(b) notion. Southern could not have appeal ed t he



awarding of attorney’'s fees at the tinme that order was nade and
Rule 60(b)(5) is perfectly designed to accompbdate such a
situation. W therefore AFFIRM the district court’s deci sion.

AFF| RMED.
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