IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30683

CALVIN J. HOTARD, JR ; ET AL,
Plaintiffs,
STATE FARM FI RE AND CASUALTY COMPANY,
Pl ai ntiff-Appellant,
vVer sus
STATE FARM FI RE AND CASUALTY COWMPANY; ET AL,
Def endant s,
TRAVELERS | NDEMNI TY COMPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

April 4, 2002
Before JONES, W ENER, and PARKER, Circuit Judges.
WENER, Circuit Judge:

Plaintiff-Appellant State Farm Fire and Casualty Conpany
(“State Farnt), proceedi ng pursuant to an assi gnnent of clains from
one Calvin Hotard, appeals the district court’s summary di sm ssal
of defendant-appellee Travelers Indemity Conpany (“Travelers”)
fromthe case, contending that the Uninsured/ Underinsured Mtori st

("UM') coverage waivers in the Travelers insurance policy are



invalid. Agreeing with the district court's conclusion that the
Travel ers UM coverage waivers are valid, we affirm
| .
FACTS AND PROCEEDI NGS

Calvin Hotard sustained injuries in a notor vehicl e accident.
He sued the driver of the other vehicle, who admtted total fault
for the accident. Hotard was paid the policy limt of $10,000 by
the tortfeasor’s insurer, as well as his own vehicle liability
i nsurance policy’s UMIlimt of $100,000 by his insurer, State Farm
In addition to his basic notor vehicle liability policy, Hotard had
$1, 000, 000 in UM coverage under his unbrella policy that al so was
i ssued by State Farm

The car that Hotard was driving at the tine of the accident
was not his own, but was one owned by his enployer, Jefferson
Parish (the “Parish”). The Parish maintained a policy issued by
Travel ers that provided both commercial autonobile insurance and
excess autonobile liability indemity which, in conbination,
covered the vehicle driven by Hotard for up to $4,500,000.! The
Parish had purported to reject UM coverage for its vehicles by

mar ki ng a box on each of two UM coverage wai ver forns, which were

. By post-argunent subm ssions, the parties jointly
represented that there is only one Travelers policy at issue. That
policy enconpasses tw different coverages, one for Dbasic
comercial autonobile liability and the ot her for excess autonobile
liability. The UMwai ver for excess coverage was executed on Apri l
22, 1998; the UM wai ver for basic coverage was executed on May 1,
1998.



integral parts of Travelers policy, one formfor the basic coverage
and the other formfor the excess coverage. The validity of the
Parish’s rejection of UM coverage is the central issue of this
case, and it turns on the legal sufficiency of the UMwaiver forns
provided to the Parish by Travelers and used by the Parish in its
effort to reject UM coverage.

Hotard filed a claimfor damages against his insurer, State
Farm in Louisiana state court after State Farmdeni ed UM cover age
under its Unbrella policy. State Farmrenoved the case to district
court based on diversity of citizenship. Inits answer to Hotard’s
conplaint, State Farm asserted an affirmative defense that the
Parish’s waivers of UM coverage under the Travelers policy were
invalid. Therefore, argued State Farm Travelers was obligated to
provi de UM coverage and, as the insurer of the vehicle in question,
Travel ers had primary responsibility to pay UM coverage to Hotard.

I n response, Hotard anended his conplaint to add Travel ers as
a def endant. He then noved for summary judgnent against State
Farm seeking a declaration that the UM waivers in the Travelers
policy were valid, leaving State Farm as the insurer with UM
coverage responsibility to him The district court granted
Hotard’s notion, ruling that the Parish’s UM rejections in the
Travel ers policy were valid and that State Farmwas responsi ble for
Hotard' s UM cl ai m

A few nonths later, in Novenber 2000, Travelers filed a
summary judgnent notion seeking a declaration that, because there
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were no | onger any fact issues relating to it, Travelers should be
dism ssed fromthe case. The district court granted that notion,
dism ssing wth prejudice all of Hotard’' s cl ai ns agai nst Travel ers.
It then noved for entry of judgnent pursuant to Rule 54(b), asking
the district court to certify as final its summary judgnent of
di sm ssal, but the district court denied this notion.

The trial of Hotard's suit agai nst State Farmwas scheduled to
comence at the end of January 2001, but the parties settled before
trial, and the settlenent was approved by the district court.
Pursuant to the settlenent, Hotard assigned to State Farm any
rights that he m ght have to proceed agai nst Travel ers on the issue
of UMcoverage. |In May 2001, State Farmfiled a notion to have al
the orders entered by the district court relating to the issue of
Travelers’s UM coverage certified as final judgnents under Rule
54(b) or, in the alternative, under 28 U S.C. § 1292(b), to permt
an i medi ate appeal of those orders. The district court granted
State Farmis notion and certified the orders as final judgnents
under Rule 54(b). Havi ng thus decided, the court declined to
address State Farmis alternative 8§ 1292(b) notion. The next day,
State Farmfiled its notice of appeal.

1.
ANALYSI S

A. St andard of Revi ew




Al t hough a district court may not deemas final that which is
not final, certifications of judgnents as final pursuant to Rule
54(b) are generally reviewed for abuse of discretion.? The
underlying notions regarding Travelers’s UM coverage and the

di sm ssal of Travelers fromthe case were sunmary j udgnent noti ons,

which we review de novo.? A notion for summary judgnment is
properly granted only if there is no genuine issue as to any
material fact.* An issue is material if its resolution could
affect the outcome of the action.® |In deciding whether a fact
i ssue has been created, we nust view the facts and the inferences
to be drawmn fromthemin the |light nost favorable to the nonnovi ng
party.*®

The standard for summary judgnent mrrors that for judgnent as
a matter of law.’ Thus, we nust review all of the evidence in the

record but mnmake no credibility determnations or weigh any

2 See Curtiss-Wight Corp. v. CGeneral Elec. Co., 446 U S. 1
(1980); Sears, Roebuck & Co. v. Mackey, 351 U S. 427 (1956).

8 Fed. R Cv. P. 56.

‘“Fed. R CGiv.P. 56(c); Celotex Corp. v. Catrett, 477 U S. 317,
322 (1986).

SAnderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).

6See d abi si onbtosho v. Cty of Houston, 185 F.3d 521, 525
(5th Cr. 1999).

‘Cel otex Corp., 477 U.S. at 323.




evidence.® In review ng the evidence, we nust disregard everyt hing
favorable to the noving party that the jury is not required to
believe, and should give credence to the evidence favoring the
nonnmoving party as well as that evidence supporting the noving
party that is uncontradicted and uni npeached.®

The issue underlying the sunmary judgnent in this case is the
correctness of the district court’s application of Louisiana
insurance law to the determne the validity of Traveler’'s UM
coverage waiver forns. This presents a question of |aw, which we
review de novo, enploying the principles of Louisiana insurance
contract construction.

B. Tinmeliness of State Farnis Appeal

As a threshold matter, Travelers contends that State Farm s
notice of appeal, filed on May 22, 2001, violates the 30-day tine
limt set by Fed. R App. P. 4(a)(1)(A) . Travelers notes that it
was di sm ssed as a party i n Novenber, | eaving Hotard and State Farm

as the only remaining parties to the litigation. Wen State Farm

8Reeves V. Sanderson Plunbi ng Products, Inc., 530 U S. 133,
150 (2000).

°ld. at 151.

10 Adans v. Unione Mediterranea Di Sicurta, 220 F.3d 659, 676
(5th Gir. 2000).

1 Fed. R App. P. 4(a)(1)(A (“Inacivil case ... the notice
of appeal required by Rule 3 nust be filed with the district clerk
wthin 30 days after the judgnent or order appealed from is
entered.”).



and Hotard entered into a settl enent agreenent in January 2001, al
issues of liability between the relevant parties were resol ved.
Consequently, reasons Travelers, the 30-day tinme period expired
wel | before May, when State Farnmis first and only Notice of Appeal
was fil ed.

State Farmcounters by noting that the orders herein appeal ed
were not deened final until May 21, only one day before State Farm
filed this appeal, when the district court certified themas such
under Rule 54(b). State Farmargues that the settlenent agreenent
between it and Hotard did not render past judgnents from the
district court final retroactively. W agree with State Farm As
the final —and therefore appeal able —j udgnent in this case was
not entered until May 21, 2001, State Farmi s notice of appeal was
tinmely filed.

C. Hot ard’ s Assignnent of Rights to State Farm

Travelers contends that State Farm cannot nmintain this
litigation against Travelers because State Farmis only basis for
proceedi ng against Travelers is Hotard’ s assignnent of clains to
State Farm Even though Hotard was the party who had added
Travel ers as a defendant, he argued on nunerous occasions that the
Parish’s UMwaivers were valid as to Travelers, so that State Farm
was the party solely liable for his damages. Relying on the fact
that Hotard advanced this position throughout the litigation,

Travel ers asserts that, as Hotard' s subrogee, State Farmcannot now



advance an argunent wholly inconsistent with its subrogor’s prior
consistent positioninthe litigation, nanely, that Travelers’'s UM
wai vers —— which Hotard repeatedly insisted were valid — are
i nvalid. In other words, Travelers contends that Hotard's
subrogation cannot place State Farmin a better position than was
Hotard at the nonent of the subrogation; and had subrogation not
occurred, Hotard could not have argued that Travelers’s UM wai vers
were invalid, a direct contradiction of his previous position.

In response, State Farmargues that it is entitled to appeal
the dismssal of Travelers even if so doing advances a position
i nconsistent wiwth Hotard’s prior argunents. State Farmoffers two
supporting reasons: (1) Hotard is the one who inpl eaded Travel ers
as a defendant; and (2) Hotard filed a notion opposing the
di sm ssal of Travelers fromthe case.!?

Travel ers’s position in this regard, although not articul ated

inits brief as such, rings of res judicata or judicial estoppel.

12 Hotard' s Menorandumin Opposition to Travelers’s Motion for
Summary Judgnent, however, appears to be a cursory and obligatory
filing. In this two-page Menorandum Hotard supports the district
court’s conclusion that Travelers’s UM wai ver was valid, but in a
single sentence mintains that he opposes the dismssal of
Travelers fromthe action:

This court, plaintiff believes correctly, found that the

wai ver formused by Traveler’s [sic] made all statutory

options available toits insured, specifically the option

to choose a | ower anpunt of uninsured notorist coverage.

Thus, this Court found Traveler’s not to have primry

coverage. Nevertheless, plaintiff opposes the di sm ssal

of Traveler’s by way of the instant notion. (enphasis

added) .




Under general principles of judicial estoppel, a party cannot
advance one argunent and then, for convenience or ganesnmanship
after that argunent has served its purpose, advance a different and
I nconsi stent argunent. The doctrine of judicial estoppel is
recogni zed by both Louisiana state | aw® and federal |aw

Under the circunstances presented here, however, we decline to
address whether State Farnls argunents on appeal are barred by the
doctrine of judicial estoppel. As we explain in detail below, the
applicability of judicial estoppel vel non is immaterial in this
case because, even when we assune arguendo that State Farm s cl ai ns
are not barred, we conclude that the Travelers UMforns executed by
the Parish are valid as a matter of |law. Therefore, when the Parish

executed those forns, it effectuated valid waivers of Travelers's

UM cover age.

13 See, e.q0., Showboat Star Partnership v. Slaughter, 789
So. 2d 554, 561 (La. 2001):

Judi ci al estoppel has been defined as “the effect of the

vol untary conduct of a party whereby he is precl uded from
asserting rights against another who has justifiably
relied upon such conduct and changed his position so that

he will suffer injury if the former is allowed to
repudi ate the conduct.” (citations omtted).

14 See, e.q9., In re Coastal Plains, Inc., 179 F.3d 197, 205
(5th Gr. 1999) (“Judicial estoppel is ‘a common |aw doctrine by
whi ch a party who has assuned one position in his pleadings my be
estopped from assuming an inconsistent position.””) (citations
omtted).




D. The Validity of Travelers’'s UM wai ver

The Parish, when purchasing autonobile insurance from
Travel ers, purported to reject UM coverage by marking the box next
to the relevant clause on each of the waiver forns. State Farm
neverthel ess contends that the fornms provided by Travelers and
executed by the Parish are fatally defective as a matter of
Loui siana |aw, making absolutely null any use of those forns as
purported waivers. State Farm relies on § 22:1406(D) of the
Loui siana Revised Statutes, to insist that Travelers, as the UM
insurer of the vehicle involved in the accident, is liable to
Hot ar d. 1°

As an initial matter, we note that at issue here is a single
Travelers policy with both basic and excess or unbrella notor
vehi cl e coverage. Although not clearly explained in the briefs or
at oral argunent, counsel have subsequently clarified that the
policy provides two kinds of coverage and contains two sonewhat

different UM wai ver forns, one for basic comrercial autonobile

1 La. Rev. Stat. 22:1406(D)(1)(c)(ii) provides in relevant
part:
(ii) Wth respect to bodily injury to an injured party
whi | e occupyi ng an autonobile not owned by said injured
party, resident spouse, or resident relative, the
followng priorities of recovery under uni nsured notori st
coverage shall apply:
(aa) The uninsured notori st coverage on the vehicle
in which the injured party was an occupant is
primary.
(enphasi s added).
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coverage and the other for excess coverage. That the Parish
intended to wai ve UM coverage entirely by executing both forns is
i ndi sputable. Like the district court, we discern the | anguage in
the basic UM coverage waiver form to be less problematic to
Travel ers under State Farmis attack than is the excess UM wai ver
coverage form For that reason, we address only the form nore
vul nerable to State Farmis argunent —— nanely, the waiver of
excess UM cover age. 16

Loui siana statutes and jurisprudence evince a strong public
policy in favor of UM coverage.!” The Suprene Court of Louisiana
instructs that 8§ 22:1406(D), the statute enbodying this public
policy, is to be liberally construed and that UM coverage wll be
read into an insurance policy unless validly rejected.!® The court

directs that any waivers, rejections, or exclusions from UM

1 This does not nean that we have not read and anal yzed the
ot her, basic UMcoverage form we have. Having carefully exam ned
that form we are convinced that it clearly neets the requirenents
of Louisiana insurance law as it stood at the tinme the waiver was
executed, and thus hold it valid as well. In addition, we reject
as neritless State Farnmis contention that the presence of two
separate UM coverage wai ver forns creates an anbiguity in the terns
of the policy, requiring invalidation.

17 Roger v. Estate of Moulton, 513 So.2d 1126, 1130 (La. 1987)
(“I'n Loui siana, UMcoverage i s provided for by statute and enbodi es
a strong public policy.”).

8 |d. (comenting on La. Rev. Stat. 22:1406(D))

11



coverage nust be “clear and unm stakable.”'® As stated by that

court in Tugwell v. State Farm Ins. Co., the form used by the

i nsurance conpany nust give the applicant “the opportunity to nake
a ‘nmeani ngful selection’” fromhis options provided by the statute:
(1) UMcoverage equal to bodily injury limts in the policy, (2) UM
coverage lower than bodily injury limts in the policy, or (3) no
UM coverage.”?® The insurer —in this case, Travel ers —bears the
burden of proof that either a valid rejection of UM coverage or a
valid selection of coverage with lower |limts has been legally
perfected.

Wel | after the accident underlying this case had occurred, the
Loui siana legislature revised the applicable law to provide for a
sinple, uniform UM el ection form Thus the legal issue at the
heart of this case is obsol escent to say the least.?2 For the tine
frame of this case, however, neither the then-appeal able statute
nor the Louisiana Suprene Court had mandated a specific manner or

particular form that the insurer had to enploy to afford the

9 |d.

20 609 So.2d 195, 197 (La. 1993).
2l Daigle v. Authenent, 691 So.2d 1213, 1214 (La. 1997).

2 la. Rev. Stat. Ann. 22:1406(D)(1)(a)(ii) (West 2001) (“Any
formexecuted prior to Septenber 6, 1998 shall be valid only until
the policy renewal date; thereafter, the rejection, selection of
lower limts, or selection of econom c-only coverage shall be on a
form prescribed by the commssioner as provided in this
Subsection.”).

12



insured a neaningful opportunity to select one of the three UM
options.? On the contrary, in response to an insured s argunent
that the statute required that the formprovide affirnmati ve neans
(by blanks or boxes) to choose any one of the three statutory
options, the Daigle court stated, “[wlhile such a format [three
boxes requiring an affirmative choice of one] may be desirable, it
is only one way of making sure the applicant is inforned of the
avai l abl e options and allowed to choose between them”? Still,
forms have been declared invalid — resulting in default UM
coverage in the full amount of the bodily injury liability
coverage despite the obvious intention of the parties to the
contrary — when the forns were deened to foreclose an option

available to the insured or failed to nake clear in witing that

28 |d. at 1215 (recogni zing that the statute does not require
“sacrosanct” |anguage or a particular design and that many
different variations of the UMcoverage formmay be used as | ong as
the forns adequately effectuate the intention of the | aw).

24 1d. at 1216; cf. Anderson v. Allstate Ins. Co., 642 So.2d
208, 211 and attached photocopy in opinion (La. App. 1994):

We find that under the facts of this case, the formused

provided the required three options for the insured. [The

insured] could sinply sign the form thus triggering

automati c uni nsured coverage in the anount of the bodily

injury liability coverage; or check the first box,
sel ecting uninsured notorist coverage wwth lower limts,
filling in the blanks for the desired anount; or check

the second box, rejecting uninsured notorist coverage
conpletely. (enphasis added).

13



all three options existed.?®

The Travelers excess UM coverage waiver form on which the
Pari sh i ndi sputably i ntended to wai ve UMcover age reads in rel evant
part:

In accordance wth Louisiana Statutes, Uni nsur ed
Mot ori sts I nsurance which provides coverage for damages
to bodily injury which the insured may be entitled to
recover fromthe owner or operator of an uni nsured notor
vehicle, nust be provided on your Excess or Unbrella
policy at limts equal to such policy’'s bodily injury
liability limts. You do have the option to reject this
coverage or select limts which are | ower than the Bodily
injury limts on such policy.

Pl ease indicate your desired options by checking the
appropriate box and signing the form bel ow

~ 1. Uninsured Mtorists coverage at limts
other than the Bodily Injury Liability
limts of ny Excess or Unbrella policy:

$ each accident; or
$ each person, $ each
acci dent.
~ 2. | hereby reject Uninsured Motorists

Bodily Injury coverage on ny Excess or

2 See Tugwell, 609 So.2d at 198 (forminvalid because it did
not afford the insured the option of selecting UM coverage with
limts below liability anount); Roger, 513 So.2d at 1131-32
(finding that a letter fromthe insured to the insurer rejecting UM
coverage was insufficient, stating “to effect a valid rejection of

UM coverage ... [the insured] nust expressly set forth in a single
docunent that UM coverage is rejected ... as of a specific date in
a particular policy .... Awiting, regardless of the intention of

the insured, of a less precise nature is insufficient to effect a
valid rejection.”); Sutherland v. Babin, 735 So.2d 881, 886 (La.
App. 1999) (“Nowhere in [the policy]... is there a statenent to
informthe insured that failure to reject coverage equal to the
bodily limts will result in UMcoverage equal to the bodily injury
liability limts. W deem this form facially insufficient to
conply with the requirenents of the statute and jurisprudence.”).

14



Unbrella policy. 2

The Parish marked the box immediately to the | eft of choice 2. The
district court, relying largely on the Louisiana Suprene Court’s
| anguage in Tugwell and Daigle, found that the form adequately
informed the Parish of all three of its options. W agree.
Tugwel | teaches that the UMwai ver formnust be set up in such

a way “that it is apparent to the reasonable person” that all the

statutory options are available.?” This was clarified in Daigle:
[T]he statute does not require an affirmative act to
choose coverage [up to the liability limt].... The
statute requires an affirmative act only if UM coverage
is rejected altogether or ... where lower limts are
statutorily permtted and desired. Accordingly, we
cannot conclude that [the insurer’s] failure to set up
its form so as to require a penstroke in favor of
coverage renders the form defective. ?8
Here, the Travelers policy ineluctably allows the insured to sel ect
UM coverage at |limts equal to the policy’s bodily injury limts
——Dby doing nothing —or to select limts |ower than those in the
policy or to reject UM coverage altogether — by checking the
appl i cabl e box.
State Farm nevertheless insists that the formis defective

because it fails adequately to provide for the insured

26 Travelers Excess or Unbrella Policy UM Coverage Form
(enphasi s added).

21 Tugwel I, 609 So.2d at 199 (enphasis added).
2 Daigle, 691 So.2d at 1216.
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affirmatively to chose — presunmably by checking a third box —
coverage equal to the full policy limt for bodily injury

liability. State Farmwoul d have us adopt the proposition that the

statenment in the Travelers UMformto the effect that the carrier

i's bound to provide UMcoverage equal to the policy limts, coupled

with the obvious inplication that checking no box constitutes an

el ection to accept such full UM coverage, is not sufficient.

We decline State Farmis invitation. Both Daigle and a
Loui si ana Court of Appeal case, Anderson, unequivocally state that
because the option of coverage in the full anmount of the policy’s
bodily injury liability limt is the statutory default, that option
need not be affirmatively sel ected. ?®

The foundational inquiry here is whether a reasonabl e person
woul d understand, from reading the Travelers policy, that doing
nothing — marking neither the box for option 1 nor the box for
option 2 —constitutes his election to receive full or maxi num UM
coverage. W are convinced beyond peradventure that the answer to
that core question is an unequivocal and unconditional “yes.” The
enphasi zed portions of the above-quoted paragraph from the UM
wai ver formhere at issue nore than adequately informthe average
reasonabl e person that he or she wll be covered to the maxi mum

unl ess sone other option —1| esser coverage or no coverage —is

29 |d.; Anderson, 642 So.2d at 211.
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affirmatively exercised by checking one of the boxes. That
| anguage in the Travelers formdistinguishes it fromthose policy
provi sions that were held invalid in the cases relied on by State
Farm3® W hold that the UM coverage wai ver forms furnished to the
Parish by Travelers were not deficient or invalid, and that the
Parish’s wai ver of UM coverage was therefore valid, justifying the
district court’s dism ssal of Travelers fromthis case.
L1,
CONCLUSI ON

For the foregoing reasons, the district court's dism ssal of

Travelers is

AFFI RMED.

30 See, e.qg., Sutherland, 735 So.2d 881 (UM wai ver form held
invalid because the form expl ained the statutory requirenment, but
did not indicate that non-selection of the other two options would
result in the default of full UM coverage).
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