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KING Chief Judge:
Plaintiff-Appellant Cory Cochran sought recovery on his

personal injury negligence suit under an insurance policy issued



t o Def endant - Appel lant Drillmark Consulting, Inc. by Defendant-
Appel | ee M d-Continent Group. Cochran appeals the district
court's sunmary judgnent in favor of the insurance conpany. For
the foll owi ng reasons, we REVERSE and REMAND.

| .  FACTUAL AND PROCEDURAL HI STORY

Def endant - Appel l ant Drill mark Consulting, Inc.
("Drillmark"), Defendant-Appellant Nabors Drilling USA Inc.
("Nabors"), and Defendant B.J. Services Co. U S A ("B.J.
Services") all contracted with Union Pacific Resources Conpany
("UPR'") to performvarious functions on an oil drilling
operation. Defendant-Appellee Md-Continent Goup ("M d-
Continent") contracted with Drillmark to provide insurance for
sone of Drillmark’s obligations arising fromthe UPR drilling
operation. Drillmark contracted with UPR to supervise the UPR
site overall and to report back to UPR regardi ng the work of
other contractors. Drillmark assigned Roy Springfield to be the
overall supervisor on the UPR site. In the vernacul ar of
drilling operations, Springfield was the “conpany man.”

On July 5, 1997, Plaintiff-Appellant, Cory Cochran, a
derrick hand enpl oyed by Nabors, was injured while renoving a
cenent head owned by B.J. Services fromthe head’ s casing on top
of the drilling rig. Cochran filed a personal injury suit

al | egi ng negligence against, inter alia, B.J. Services, Nabors,

UPR, and Drillmark. Drillmark supervisor Springfield was not



present at the scene of Cochran's accident with the cenent head.
Cochran all eged that Springfield s absence constituted a failure
to supervise by Drillmrk that caused Cochran's injury.

Cochran | ater added M d-Continent as a defendant, seeking
recovery fromthe insurer pursuant to the insurance contract
between M d-Continent and Drill mark, which contract provided for
defense and indemmification of Drillmark by M d-Continent for any
covered obligations.! Md-Continent denied Drill mark coverage
for obligations arising from Cochran’s suit based on a provision
within the Md-Continent-Drillmark policy that excludes coverage
for any obligations arising due to Drillmark furnishing

“prof essional services” on the UPR operation. On June 19, 2000,

' UPR, Drillmark, and M d-Continent were added as
def endants in anended conplaints. A Md-Continent subsidiary,

M d- Conti nent Casualty Conpany, was the Md-Continent entity
originally added as a defendant.

The parties are not clear as to whether only indemification
or also defense is the subject of this appeal. Cochran's anended
conplaint namng Drillmark as a defendant appears to pray for
both i ndemi fication and defense by requesting "all damages to

whi ch [Cochran] is entitled to receive ... fromthe date of
judicial demand and for all costs of these proceedings .... and
for all general and equitable relief."” The insurance policy

i ssued by Md-Continent entitles insured Drillmark to "those suns
that the insured becones legally obligated to pay as damages
because of 'bodily injury'" and provides for Md-Continent's
"right and duty to defend the insured against any 'suit' seeking
t hose danages.” M d-Continent asserts that defense is not a
subject of this appeal, only indemification, and that M d-
Continent is already providing defense. The record on appeal and
the district court's decision fail to clarify this point.

Because the only issue we determ ne on appeal is that the
exclusion at issue here does not, as a matter of law, apply to
excl ude coverage by Md-Continent in this case, any issue with
respect to the duty to defend is not material to our

determ nati on on appeal.



M d- Conti nent noved for summary judgnent claimng no liability
under the policy it issued to Drillmark. On August 9, 2000,
based on the district court’s finding that the professional
services exclusion applied to Drillmark’s alleged failure to
supervi se renoval of the cenent head, the district court granted
summary judgnent in favor of insurer Md-Continent. Cochran,
Nabors, and Drillmark (collectively, the "Appellants”) tinely
appeal that sunmmary judgnent.?
1. STANDARD OF REVI EW
This court reviews summary judgnent de novo, applying the

sane standards as the district court. Chaney v. New Ol eans Pub.

Facility Mgnt., Inc., 179 F.3d 164, 167 (5th Cr. 1999). Sunmary

judgnent is appropriate when there i s no genuine issue as to any

material fact, and the noving party is entitled to judgnent as a

matter of law. FED. R Cv. P. 56(c).

[11. ™MD CONTI NENT" S OBLI GATI ON TO PROVI DE COVERAGE TO DRI LLMARK
The district court applied Louisiana law to hold that the

pr of essi onal services exclusion provision in the Md-Conti nent-

Drillmark insurance contract released M d-Continent from any

insurance liability arising from Cochran’s suit as a matter of

law.® | n deciding cases governed by state | aw, we are bound by

2 B.J. Services does not appeal the sunmary judgnent.

3 Defendant-Appellant Drillmark argues in the alternative
that the district court erred in applying Louisiana | aw and that
Texas | aw governs this case so that, under Texas |law, M d-

4



appl i cabl e decisions of the state's highest court. See, e.q.,

Gaia Techs. Inc. v. Recycled Prods. Corp., 175 F.3d 365, 375 n. 11

(5th Gr. 1999) (citation omtted). The Louisiana Suprenme Court
has yet to interpret the scope of the precise type of

pr of essi onal services exclusion provision inplicated in this case
in like circunstances. 1In the absence of a decision on point by
t he Loui siana Suprene Court, we nust ascertain how that court
would rule if faced with the interpretation of the scope of the
M d-Continent-Drillmark provision. See id. To acconplish that
task, we may | ook for guidance from deci sions by Louisiana
internmedi ate appellate courts, see id., and decisions by federal

courts applying Louisiana law. See State Farm Mut. Auto. Ins.

Co. v. Coviello, 233 F.3d 710, 713 (3d Cr. 2000) (citation

omtted); Meridian Mut. Ins. Co. v. Kellnman, 197 F.3d 1178, 1181

(6th Gr. 1999) (citation omtted).
The professional services exclusion provision wthin the
M d-Continent-Drill mark insurance contract reads in rel evant

part:

Continent owes coverage to Drillmark. Drillmark nakes this
argunent for the first tinme on appeal, and thus we are entitled
to disregard it on that ground alone. See, e.qg., Enployers Ins.
of Wausau v. Cccidental Petroleum Corp., 978 F.2d 1422, 1430 n.8
(5th Gr. 1993) (A “party has an obligation to call the
applicability of another [forumis] law to the court’s attention
intime to be properly considered.”) (quotation omtted).

Mor eover, because we agree with Drillmark's asserted
interpretation of its contract with M d-Continent under Louisiana
law, we find it unnecessary to address this argunent.

5



EXCLUSI ON - ENG NEERS, ARCHI TECTS OR SURVEYORS
PROFESSI ONAL LIABILITY .... This insurance does not
apply to "bodily injury", "property damage" ... arising
out of the rendering of or failure to render any

prof essional services by [Drillmrk] or any engi neer,
architect or surveyor who is either enployed by
[Drillmark] or performng work on [Drill mark's] behal f
in such capacity. Professional services include: 1
The preparing, approving, or failure to prepare or
approve maps, shop draw ngs, opinions, reports,
surveys, field orders, change orders or draw ngs and
specifications; and 2. Supervisory, inspection,
architectural, or engineering activities.

(enphasi s added). As one Louisiana appellate court recently
reiterated, such exclusion provisions are comon to so-called
commercial or conprehensive general liability insurance contracts
(known as "CGA." insurance) such as the contract between M d-

Continent and Drill marKk. See Smth v. Travelers Prop. Cas.

35,695 (La. App. 2 Gr. 2/27/02), 811 So.2d 1097, 1101. Such
provisions reflect the fact that insured professionals, such as
engi neers, on drilling operations for exanple, ordinarily carry
speci al insurance separate fromthe CG policy to cover
obligations arising fromthe rendering of professional services.

See id. (citing McCarthy v. Berman, 95-1456 (La. 2/28/96), 668

So. 2d 721).

As the Appellants correctly point out, the district court
erred by stating that courts applying Louisiana | aw construe
t hese exclusion provisions "broadly." Rather, it is well-settled
Loui siana law that all insurance contract excl usion provisions

are construed strictly ... against the insurer, and any



anbiguity is construed in favor of the insured.'"” 1d. at 1100

(quoting Ledbetter v. Concord Gen. Corp., 95-0809 (La. 1/6/96),

665 So.2d 1166, 1169) (internal citation omtted). "However, the
rule of strict construction does not authorize a perversion of

| anguage, or the exercise of inventive powers for the purpose of
creating an anbiguity where none exists."” 1d. at 1100-01
(quoting Ledbetter, 665 So.2d at 1169) (internal quotation and
citation omtted). It is also well-settled Louisiana | aw that
the i nsurance provider has the burden of proving that an

excl usi on unanbi guously applies. See, e.q., Arnette v. NPC

Servs., Inc., 2000-1776 (La. App. 1 Gr. 2/15/02), 808 So.2d 798,

802 (citing Gaylord Chem Corp. v. ProPunp, Inc., 98-2367 (La.

App. 1 Gr. 2/18/00), 753 So.2d 349, 352). Moreover, "[s]ummary
judgnent declaring a | ack of coverage under an insurance policy
may not be rendered unless there is no reasonable interpretation
of the policy, when applied to the undi sputed naterial facts
shown by the evidence supporting the notion, under which coverage

could be afforded.” Smth, 811 So.2d at 1100 (citing Reynolds v.

Select Props., Ltd., 93-1480 (La. 4/11/94), 634 So.2d 1180).

Consequently, contrary to the district court’s portrayal,
Loui si ana | aw pl aces a heavy burden on M d-Conti nent when that

i nsurer seeks to exclude insureds fromcoverage via the type of
pr of essi onal services provision at issue in this case, especially

on notion for sunmary judgnent.



This court has at least twce interpreted the scope of
pr of essi onal service exclusion provisions in insurance contracts,
whi ch provisions were materially indistinguishable fromthe M d-
Continent-Drillmark provision, with contrasting results. See

Natural Gas Pipeline Co. of Am v. Odom O fshore Surveys, Inc.,

889 F.2d 633, 636 (5th Cr. 1989) (finding in favor of an

i nsurance conpany under Louisiana | aw that a professional

servi ces exclusion provision excluded coverage for obligations
arising due to allegedly negligent anchor placenent by a surveyor

on a pipeline operation); Therno Terratech v. GDC Enviro-

Solutions, Inc., 265 F.3d 329, 337 (5th Cr. 2001) (finding in
favor of insureds under Louisiana |aw that a professional

servi ces exclusion provision did not exclude coverage for
obligations arising due to allegedly negligent renpoval of a part
wi thin a hazardous waste incinerator by the enployee of an

i nci nerator design contractor). The district court in this case
relied upon our decision in Gdomto interpret the neaning of the
term"supervisory" -- as it appears in the Md-Continent-
Drillmark exclusion provision -- to include the allegedly
negligent action by Drillmrk that gave rise to Cochran's suit,
specifically failure to supervise renoval of the cenent head.
The district court thus concluded that the provision excluded
coverage for any failure by Drillmark to supervi se cenent head
renmoval. Close exam nation of Odom along with our nore recent

decision in Therno Terratech, however, indicates that the
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district court's interpretation of the scope of the instant
excl usion provision is flawed.
In Gdom an insured surveyor contractor was hired to survey
a pipeline project and to guide a dive vessel during anchoring
operations. 889 F.2d at 634. After an anchor injured the
pi pel i ne, the surveyor contractor was sued for negligence. |d.
The surveyor’s CGE. i nsurance policy included the foll ow ng
pr of essi onal services excl usion provision, which provision is
anal ogous to the Md-Continent-Drillmark provision:
Thi s i nsurance does not apply: ... if the insured is an
architect, engineer or surveyor, to bodily injury or
property damage arising out of professional services
performed by such insured, including ... the
preparation or approval of maps, draw ngs, opinions,
reports, surveys, change orders, designs, or
specifications, and ... supervisory, inspection, or
engi neeri ng servi ces.
ld. at 635. W rejected an argunent that the enpl oyees
responsi bl e for negligent anchor placenent were nerely
navi gati ng, but not surveying, at the tine of the accident. See
id. W instead credited testinony that the acts perforned were
"generally recogni zed as surveying services." 1d. at 635. W
al so credited testinony relied upon by the district court in that
case that the enployees of the contractor required training as a
surveyor to operate the necessary equi pnent and to performthe
al l egedly negligent anchor placenent tasks. See id.

In Gdom we further cited to a definition of professional

services first set forth by a Louisiana internedi ate appell ate



court in Aker v. Sabatier, 200 So.2d 94, 97 (La. C. App. 1967).

See Odom 889 F.2d at 636. That definition from Aker states that

[ p]rof essional services, in its usual connotation, neans
services perforned by one in the ordinary course of the practice
of his profession, on behalf of another, pursuant to sone
agreenent, express or inplied, and for which it could reasonably

be expected sonme conpensati on woul d be due. Id. (quoting Aker,
200 So.2d at 97). Relying on that Aker definition, we
interpreted Louisiana law in Odomto require a court to look to
the nature of the particular service allegedly negligently
provided (or not provided) to determ ne whether that service was
recogni zed as a professional service of the type included within
the category of professional services that the contractor agreed
to provide. See 889 F.2d at 636. W also relied on a finding by
the district court that the surveyor had contracted "to provide
both the survey of the ocean floor and the interpretation and
translation of that information into correct anchor placenents."”
Id. W found, therefore, that the contractor's failure in anchor
pl acenent "easily fall[s] within the 'professional services
category" of services required under its contract. |d. at 636.
We thus concluded that the provision at issue excluded coverage
for any suit arising froma failure to properly place the anchor.
See id.

In contrast, in our nore recent decision Therno Terratech,

we interpreted a professional services exclusion provision in a
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CGA. policy, which provision |likewise is materially
i ndi stingui shable fromthe Md-Continent-Drillmark provision, to
find that the provision did not exclude coverage by the insurer.
See 265 F.3d at 335-37. In so doing, we distinguished Gdomin a
manner that is instructive in this case. See id. |In Therno
Terratech, an insurer issued a C& insurance policy to a
hazardous incineration job operator. 1d. at 333. The
incineration job operator hired a contractor to "design, devel op,
manuf acture, and deliver" a portable incinerator to an
incineration plant. 1d. at 331. An enployee of the design
contractor, an engineer, was assigned to the plant as a "l ead
operator[]," and his "primary duty ... was to train the enpl oyees
of [the incineration job operator] to operate the incinerator."”
Id. At the request of the incineration job operator, the design
contractor enployee "disrupted power to the control panel" of the
incinerator to facilitate renoval of a speed control driver for
repair. 1d. at 332. By doing so, the enpl oyee "t hereby
di sconnect[ed sone] recirculat[ion] punps.” 1d. A fire in the
i nci nerator "ensued shortly after the power to the control panel
was di sconnected."” 1d.

Clains were filed against the design contractor to recover
anpunts paid in settlenent due to the fire based on the all egedly
negligent renoval of the driver. |[d. at 332. The design

contractor prevailed, and the suit for repaynent of fire damages

11



was di sm ssed.* The design contractor then filed suit against
the incineration job operator to recover attorney fees and costs
incurred in defending the clainms. 1d. at 333. As a threshold
matter, we determ ned that the CG policy held by the incinerator

operator in Thernpo Terratech, which provided for indemification

and defense to the incinerator operator for obligations arising
fromthe incineration operation, extended to cover obligations
owed by the design contractor as well. See id. at 335.°

The CGL insurer in Therno Terratech cl ai ned, however, that

t he professional services exclusion provision in the CA& policy
in that case excluded coverage for obligations arising due to the

renmoval of the incinerator driver. 1d. The exclusion provision

4 Adistrict court's finding that the incineration job
operator party to Thernpo Terratech owed i ndemification to the
design contractor for anpbunts paid due to the fire, pursuant to
their design and sales contract, was affirnmed on appeal in a
separate action in which a third party sought reinbursenent for
settlenent anounts paid. See 265 F.3d at 333.

5> W based that finding on a provision in the Therno
Terratech CG insurance policy that provided for coverage for
obligations owing due to incidental contracts of the incineration
j ob operator, the holder of the insurance policy. W determ ned
that the contract between the incineration job operator and the
design contractor qualified as such an incidental contract so
t hat coverage was owed due to obligations arising fromacts of
enpl oyees of the design contractor. See Therno Terratech, 265
F.3d at 335. Although in the instant case, Drillmark -- as the
party accused of negligence and thus the party situated simlarly
to the design contractor in Thernpo Terratech -- is the direct
hol der of the CGE policy, we find this difference between the
ci rcunst ances of Thernp Terratech and the instant case to be of
no material consequence to our determ nation.
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in Therno Terratech, which is materially indistinguishable from

the Md-Continent-Drillmark provision, reads in relevant part:
It is agreed that the insurance does not apply to
bodily injury or property danage arising out of the
rendering of or the failure to render any professional
services by or for the nane insured, including ...
supervi sory, inspection or engineering services.
ld. at 333 n.8.
In reversing summary judgnent that was granted in favor of
the insurer, we noted that under Louisiana |aw, where an
i nsurance exclusion is susceptible to nore than one reasonabl e
interpretation, a court "nust adopt the interpretation that

provi des coverage to the insured." 1d. at 334-35 (citing Talley

v. Blue Cross Blue Shield of La., 99-1974 (La. App. 3 Cr.

5/3/00), 760 So.2d 1193, 1195). W further cited to the sane
Aker definition of professional services relied upon by the
district court in this case. See id. at 335-36 (quoting Aker,
200 So.2d at 94) (internal quotation and citation omtted). W
then reiterated the test we outlined in Gdom that was devel oped
by Loui siana appellate courts for interpretation of the scope of
pr of essi onal service exclusion provisions such as the M d-
Continent-Drillmark provision:

To determ ne whet her services are professional in

nature, we look: [t]o the character of the services

performed, such as whet her special know edge and

techni cal expertise are required, rather than the title

or character of the party perform ng the services.

Acts which could have been done by an unskilled or

untrai ned enpl oyee are not subject to a professional
servi ces excl usi on. Pr of essi onal services invol ve

13



di scretion acquired by special training and the
exerci se of special judgnent.

ld. at 336 (internal quotation and citations omtted) (citing Am

Cas. Co. v. Hartford Ins. Co., 479 So.2d 577, 579 (La. Ct. App.

1985), which decision in turn notes that the test was first set

forth in D Antoni v. Sara Mayo Hosp., 144 So.2d 643, 646 (La. C

App. 1962)). We interpreted this test, along with the Aker
definition, to require that "for the Professional Liability

exclusion to apply [in Therno Terratech], the fire and resulting

property damage nust have arisen from|[the negligent enployee's]
rendering, or his failure to render, an engi neering service."
| d.

We then noted that it was "undi sputed” in Therno Terratech

"that [sone] of the [incineration job operator enployees], none
of whom were professional engineers, had been trained ... to
assess the incinerator |ogs and control panel prior to
di sconnecting power to the systeni so that "several non-engi neer
enpl oyees had the training necessary to renove the danmaged
driver." 1d. at 332, 336. W found, therefore, that although
"the actions taken by [the allegedly negligent design contractor
enpl oyee] could not have been perfornmed by an individual not
trained to operate the incinerator[,] ... [such] actions ...
coul d have been perfornmed by individuals who had neither
engi neering training, nor the ability to exercise speci al
judgnent unique to the field of engineering.”" 1d. at 336. W
14



thus concluded in Therno Terratech "that the actions taken by

[the design contractor enpl oyee] were not engi neering services
and, therefore, fall outside the scope of the Professional
Liability exclusion contained in the C& policy." [Id. (citation
omtted).

In so concluding in Therno Terratech, we distinguished Gdom

on its facts, noting that "there was a substantial anount of
evidence [in don] to show that the services being perforned,"
specifically anchor placenent, "were of the type 'generally

recogni zed as surveyi ng, t hus constituting professional
services for the purpose of the exclusion. [d. at 337 (quoting
Q&dom 889 F.2d at 635). W then contrasted the circunstance of

Therno Terratech, reasoning that the "facts show that the actions

taken" in Therno Terratech "were not required to satisfy the

engi neering portion of the [contract] as, at the tine the actions
were taken, [the enpl oyee] was not in the process of designing,
devel opi ng, or otherwi se acting within the course of the practice
of his engineering profession on behalf of [the allegedly
negligent contractor]." [1d. W therefore found that the
exclusion did not apply and found in favor of the insured. 1d.

I n absence of contradictory authority fromthe Louisiana
Suprene Court, we reaffirmour reading of Louisiana |aw in OGdom

and Therno Terratech indicating that when an all egedly negligent

service perforned by a contractor is not of the type recogni zed
as requiring professional expertise or skill, the type of

15



pr of essi onal services exclusion provision at issue in the instant
case Wi ll not operate to exclude coverage under a CG. policy for
obligations arising froman insured contractor's performance (or
non- performance) of that particular service. W further note
that, contrary to the parties' assertions, although such
information is relevant to this determnation, the title or trade
of the insured contractor or its enployees, or the contractor's
overall job description, is not the determnative factor in this
inquiry. Rather, it is the nature of the particular service

all egedly negligently performed (or not perforned), and whet her
that service is recognized as requiring specialized training or
expertise, that determ nes whether a professional services
exclusion in a CG policy applies under Louisiana |law. See id.

at 335-37; see also Smth, 811 So.2d at 1101-02 (relying on Gdom

to reverse summary judgnent to find in favor of an insurer that a
pr of essi onal services exclusion, which enunerated "consulting
forester" as one of the excluded professional services, excluded
coverage for losses from"identif[ication of] property |ines"
because that function was "essential" to the contractor
consulting forester’s business and required specialized training

and tools); Harbor Ins. Co. v. Omi Constr., Inc., 912 F. 2d 1520,

1523-25 (D.C. Cr. 1990) (relying on Odom and noting that an
excl usion provision nearly identical to the Md-Continent-

Drillmark provision "clearly refers to the nature of the service

16



provided, not to the nature of the service provider") (enphasis
added) .
We find the instant circunstance is nore anal ogous to that

of Therno Terratech than of Gdom Thus, as in Therno Terratech,

we find in favor of the insured Drillmark that the instant

pr of essi onal services excl usion provision does not release M d-
Continent as a matter of law fromcovering Drillmark's
obligations arising from Cochran's suit. Although Drillmark is
described as a consulting engineering firmby trade inits

i nsurance contract with Md-Continent, the parties do not dispute
that Drillmark was not hired in its capacity as an engi neering
firmper se on the UPR drilling operation to, for exanple, design
or approve design of any portion of the operation. Rather, it is
undi sputed that Drillmark contracted with UPR to be the overal
supervi sor of "conpany operated drilling, conpletion and workover
activities" and was charged only with nonitoring the progress of
ot her contractors and reporting back to UPR As we have
previously noted and as the testinony reflects, Springfield was
the "conpany nan"® on the UPR site. Springfield, whose absence
at the accident Cochran alleges resulted in a failure to

supervi se causing Cochran's injury, further testified that he is

6 This court has repeatedly acknow edged the rol e of
the "well known 'conpany man'" on drilling operations who
typically "nonitor[s] the progress of the work of independent
contractors" and reports back to the principal, such as UPR
E.q., Zepherin v. Conoco G| Co., Inc., 884 F.2d 212, 213 (5th
Cr. 1989).
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a non-engi neer with a high school education. Additionally, as
the district court noted, undisputed testinony by Drill mark owner
Dennis Kruse and Springfield indicated that it was not
Drillmark's job to provide, and Springfield did not provide, any
instruction, specialized or otherwse, to contractors on how to
acconplish any particular job, including cenent head renoval.
Thus, in contrast to the contractors in Gdom and Therno
Terratech, Drillmark did not contract to provide any package of
prof essi onal services, such as engineering or surveying, to UPR '
More inportantly, as Md-Continent points out in its brief to
this court, undisputed testinony by Kruse and Springfield further
i ndicates that renoval of a cenent head is a routine task that
does not require specialized instructions, and which ordinarily
is performed by a cenenting or drilling crew including, for
exanple, drillers, derrick hands and roughnecks, which are non-
professionals. It follows that the supervision of (or failure to
supervi se) cenent head renoval |ikew se does not require

pr of essi onal engi neering expertise or other expertise of a

prof essional nature. These undisputed facts lead to the

7 Md-Continent asserts that Springfield s job
description, including such activities as nmaking daily progress
reports, checking nmud systens, inspecting equipnment, and maki ng
sketches of tools, for exanple, constituted provision of services
tantanount to professional engineering, albeit non-degreed. Even
assum ng w thout deciding that Md-Continent is correct, we
nevert hel ess conclude that the specific service at issue here,
supervi sion of renoval of a cenent head, was not specialized or
engi neering in nature within the neaning of this exclusion
provi si on.
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conclusion, in accord with our decisions in Gom and Ther np
Terratech, that any negligent failure by Drillmark's conpany man
Springfield to supervise renoval of the cenent head does not
constitute a failure in the rendering of a professional service
by Drillmark within the nmeaning of the Md-Continent-Drill mark
excl usi on provi sion.

We respectfully disagree with the district court's
interpretation of Louisiana |aw and reliance on this court's
citation to the Aker definition of professional services in Gdom
as the basis for that court's conclusion that all supervisory
duties perfornmed (or not performed) by Drillmark on the UPR
drilling operation should qualify as professional services
because the enuneration of excluded services within the exclusion
provi sion includes the term "supervisory" and because Drill mark
contracted to supervise the UPR site. Rather, we concl ude that
the term"supervisory" wthin the neani ng of the instant
excl usi on provi sion excludes coverage only for obligations
arising due to supervision of a professional nature, thus
applying only to supervision requiring a Drillmark enpl oyee's
prof essional or specialized expertise or skill. W further note,
were we to interpret the scope of a professional services
exclusion provision in a CA& policy issued to the conpany nman
charged with overall supervision of a drilling operation as did
the district court, and as M d-Continent urges, such excl usion
provisions would virtually swallow the entirety of insurance
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coverage available to a drilling operation conpany man under a
CaA.. W decline the invitation to interpret the scope of a
pr of essi onal services exclusion provision in that manner. W
t hus conclude that M d-Continent owes coverage to Drillmark as
provided by the terns of their contract, including defense and
i ndemmi fication, for all obligations arising from Cochran's
personal injury suit based on alleged failure by Drillmark to
supervi se renoval of a cenent head.
V. CONCLUSI ON

For the foregoing reasons, the district court’s summary
judgnent in favor of insurer Md-Continent is REVERSED. W
REMAND this case to the district court for further proceedi ngs

consistent with this deci sion.
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