IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30382

DONNELL WATSON,
Pl ai ntiff-Appellant,

V.
JO ANN B. BARNHART, COWM SSI ONER OF SOCI AL SECURI TY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

April 8, 2002
Before EMLIO M GARZA, BENAVI DES and STEWART, Circuit Judges.

BENAVI DES, Circuit Judge:

Donnel | WAtson appeals the district court’s dismssal of his
42 U.S.C. 8§ 405(g) lawsuit, seeking review of the Adm nistrative
Law Judge’s denial of disability benefits and supplenental
security incone.

FACTUAL AND PROCEDURAL BACKGROUND

On April 17, 1997, Donnell Watson filed an application for
Title Il disability benefits and Title XVI supplenental security
i ncone, alleging that due to a back injury he was unable to work
after June 5, 1996. A hearing on the application before the

Adm ni strative Law Judge (“ALJ”) resulted in a denial of benefits.



Wat son requested an appeal with the Appeals Council, which was
denied, and ultimately filed a conpl aint seeking judicial review

At the tinme of the hearing before the ALJ, Watson was 51 and
had a hi gh school education. Most of his work experience was as a
| aborer and hi ghway constructi on worker. WAtson injured his back
inawrk-related accident, while carrying sone pieces of iron. He
al l eged that the accident left himin pain, and unable to returnto
his work as a | aborer.

The nedi cal evidence regarding Watson’s injuries i s somewhat
I nconsi stent. Early exam nations did not find any significant
probl ens except for sone |ower back distress that was resol ving.
Lunmbar x-rays taken in My 1997 showed that he had mld
degenerative disc disease of the |unbar spine and probable early
degenerative changes of the hip joints. An MR taken in Cctober
1997 showed a broad-based disc protrusion at the L4-5 level, with
bil ateral recess conprom se and nerve root contact.

One orthopaedist, Dr. Alen Johnston (“Dr. Johnston”),
reviewed the MRl in March 1998 and found that it showed “clinically
significant disc herniation.” Dr. Johnston opined that the disc
herni ati on woul d probably cause pain, and that Watson should avoid
repetitive bending or twisting at the waist, should not work at
unprotected heights, should not lift or carry nore than 15-20
pounds, and should not stand or sit for greater than 25 to 30

m nutes without being allowed to change positions for 5 m nutes.



Anot her orthopaedist, Dr. Lawence Messina (“Dr. Messina’),
exam ned Watson in February 1998. Dr. Messina found that Watson
had degenerative disc disease and that he had restrictions in
bendi ng, sitting for long periods of time, and standing still for
| ong periods of tinme. However, Dr. Messina sent Watson to physi cal
t herapy, opining that Watson could be appropriately rehabilitated
and returned to gainful enploynent with mnimal restrictions.

During physical therapy, Watson reported alleviation of pain
inhis left leg, and only slight residual |ower back pain. Wtson
was abl e to increase the resistance in his back extensi on exerci ses
fromeighty to one hundred and fifty pounds.

Dr. Messina has testified that his exam nation of Watson did
not reveal any objective abnormalities in his | ower back, and that
the majority of Watson’s probl ens were caused by the degenerative
process in his back. He disagreed with Dr. Johnston’s concl usion
that the MRI showed a significantly herniated disc, but agreed with
Dr. Johnston’s assessnent that Watson woul d have to avoi d bendi ng
and standing for long periods of tine. He also testified that
Wat son’ s progression in physical therapy indicated that he coul d
lift nore than fifteen pounds, though he would not reconmend
lifting one hundred and fifty pounds.

Watson’s own testinony regarding his injuries indicated at
different points that he could stand for fifteen to twenty m nutes
W thout pain, and that he could stand for a “good while, mybe
hours.” He testified that he could lift thirty to forty pounds
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continuously and fifty pounds before it started hurting too nuch,
and that he could lift two or three gallons of mlk at a tine (the
ALJ noted that a gallon weighed 17 pounds). He also stated that he
suffered fromexcruciating painin his |ower back and |l eft |leg, and
that the pain had gotten worse since his injury, but that he
experienced sone inprovenent wth physical therapy. He took
pai nkill ers and nedi cation to hel p him sl eep.

The ALJ concl uded that Watson had degenerative disc disease,
an i npai rnment whi ch was severe but did not neet the criteria of any
of the inpairnents |isted in Appendi x 1, Subpart P, Regul ati ons No.
4. Finding that Watson had an exertional capacity for medi umwork,
t he ALJ concl uded that he was not disabl ed.

Before the district court, Watson argued that the ALJ erred in
concl udi ng that he coul d performnediumwork, that the ALJ erred in
appl yi ng t he Medi cal - Vocati onal Cuidelines without determ ning the
extent of Watson’s non-exertional inpairnent for back pain, and
that the ALJ inproperly failed to consider whether Watson could
obt ai n and mai ntai n enpl oynent under Singletary v. Bowen, 798 F.2d
818 (5th Cr. 1986). On cross-notions for summary judgnent, the
district court denied Watson’s notion and granted summary j udgnent

in favor of the Comm ssioner of Social Security.

D scussl oN



We review a Comm ssioner's decisions with respect to a deni al
of SSI benefits to ascertain (1) whether the final decision is
supported by substantial evidence and (2) whether proper |ega
standards were used to evaluate the evidence. Brown v. Apfel, 192
F.3d 492, 496 (5th Gr. 1999). Substantial evidence is nore than
a scintilla but less than a preponderance and is such relevant
evi dence as a reasonable m nd m ght accept as adequate to support
a conclusion. Richardson v. Perales, 402 U S 389, 401, 91 S. C
1420, 1427 (1971). “If the Secretary's decision is supported by
substantial evidence, the findings are conclusive and nust be
affirmed.” Marcello v. Bowen, 803 F.2d 851, 853 (5th Cr. 1986)
(citing Richardson, 402 U S. at 390). "Conflicts in the evidence
are for the [ Conm ssioner] and not the courts to resolve." Brown,
192 F. 3d at 496 (citing Selders v. Sullivan, 914 F. 2d 614, 617 (5th
Gir.1990)).

| . There is substantial evidence to support the ALJ's finding

t hat WAt son coul d perform nedi um wor k

Wat son argues that the ALJ erred in finding that he was
capabl e of perform ng nmedi umwork. Mediumwork “involves lifting
no nore than 50 pounds at atine with frequent lifting or carrying
of objects weighing up to 25 pounds.” 20 C.F.R 8416.967. Wile
Dr. Johnston restricted Watson to lifting no nore than 15 to 20
pounds, Dr. Messina disagreed with that restriction, indicating

that Watson could lift nore weight than that. Wat son’ s ot her



doctors did not place simlar restrictions on lifting. Wtson's
own testinony indicated that he could lift up to 50 pounds, and
that he could carry tw to three gallons of mlk at a tine
(weighing collectively 34 to 51 pounds). Thus, there was
substanti al evidence to support the ALJ’s finding that Watson coul d
per form nmedi um wor K.

1. The ALJ did not err in usingthe Medical -Vocati onal Cui delines

Where a cl ai mant seeks to prove an ‘inability to engage i n any
subst anti al gai nf ul activity by reason of any nedically
det er m nabl e physi cal or nental inpairnment which... can be expected
to last for a continuous period of not less than 12 nonths’, 42
US C 88 423(d)(1)(A), the ALJ is required to follow a five-step
process. Boyd v. Apfel, 239 F.3d 698, 704 (5th Cr. 2001). The
burden of proving the first four factors in the process is on the
claimant. 1d.! In the present case, the ALJ found that Watson had
met his burden on the first four factors, so the burden shifted to
the Conmm ssioner to prove the fifth factor, nanely, that Watson

coul d perform ot her work.

The factors are:
(2) Anindividual who isworking and engaging in substantial gainful activity will not be found disabled regardiess
of medical findings.
(2) Anindividual who does not have a"severe impairment” will not be found to be disabled.
(3) Anindividual who meets or equals alisted impairment in [20 C.F.R. pt. 404, subpt. P, app. 1] will be
considered disabled without the consideration of vocational factors.
(4) If anindividual is capable of performing the work he has done in the past, a finding of "not disabled" will be
made.
(5) If an individual's impairment precludes him from performing his past work, other factors including age,
education, past work experience, and residual functional capacity must be considered to determine if other work
can be performed.

Id.



At the fifth step in the process, to determ ne whether a
claimant is capable of performng other work or is disabled, the
ALJ may use the Medical -Vocational Guidelines (the “grid rules”).
However, use of the grid rules is only appropriate “when it is
established that a claimant suffers only from exertiona
i npai rments, or that the clainmant’s nonexertional inpairnments do
not significantly affect his residual functional capacity.”
Ctowmey v. Apfel, 197 F.3d 194, 199 (5th Cr. 1999). In the
present case, the ALJ found that Wtson did not have any
significant non-exertional inpairnments that woul d affect his nmedi um
residual functional capacity. Consequently, the ALJ applied the
gridrules, determned that there were jobs avail able for Watson to

perform and found that Watson was not di sabl ed.

Wat son asserts that the ALJ erred in finding that he did not
have significant non-exertional inpairnents, arguing that his back
pain constitutes such an inpairnent. The ALJ relied for this
finding on the opinion of a state nedi cal consultant, who concl uded
in Septenber 1997 that Watson possessed a nedium residual
functional capacity. The opinion of the state nedical consultant
regardi ng Watson’ s residual functional capacity is not relevant to
whet her WAt son’ s back pai n constitutes a significant non-exertional
i npai r ment . However, the ALJ also relied on Dr. Messinas
testinony that Watson <could return to work wth mninmal

restrictions, and on the report of the physical therapist that



Wat son experienced only slight residual pain after the therapy.
The ALJ al so found that Watson’ s statenents about his pain were not
credible, due to inconsistencies in his testinony. The testinony
of Dr. Messina and the physical therapist constitute substanti al

evi dence to support the ALJ' s finding.

I1l1. The Singletary standard

Wat son argues that the ALJ erred in failing to nake a
determ nation that Wat son coul d mai ntai n enpl oynent. In Singletary
v. Bowen, 798 F.2d 818 (5th Cr. 1986) this Court held that “[a]
finding that a claimant is able to engage in substantial gainful
activity requires nore than a sinple determnation that the
claimant can find enploynent and that he can physically perform
certain jobs; it also requires a determnation that the cl ai mant
can hold whatever job he finds for a significant period of tine.”
|d. at 822. The defendant-appell ee argues, and the district court
hel d, that the Singletary standard applies only to cases of nental
illness or episodic deterioration, not physical disability. The
district court pointed out that Singletary, and a subsequent case
appl yi ng t he standard, Leatherwood v. Houston Post Co., 59 F. 3d 533
(5th Gr. 1995), involved a claimant who suffered from nental
illness. However, while it is true that Singletary and Leat her wod
applied the standard to persons suffering fromnental illness, this
does not necessarily inply that the standard cannot be applied to

peopl e who are physically disabl ed.
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| ndeed, we have already applied the Singletary standard to a
case involving a wonman who suffered from keratosis. See Wngo v.
Bowen, 852 F.2d 827 (5th Cr. 1988). In that decision, this Court
held that a determ nation that a person is capable of engaging in
substantial gainful activity depends on a finding not only that the
i ndi vi dual has sonme chance of being hired, but also, that, taking
account of the individual’s exertional and non-exertiona
[imtations, the individual has a reasonabl e chance, “once hired,
of keeping the job.” Id. at 831. W noted that “[a] clainant
capabl e of perform ng sedentary or |ight work under the guidelines
must have the ability to performthe required physical acts day in
and day out in the sonetines conpetitive and stressful conditions
in which all people work inthe real world." 1d. (citing Allred v.
Heckl er, 729 F.2d 529, 533 (8th Cir.1984)). The dissent contends
that this language in Wngo anounts to dicta, arguing that we
decided the case solely on the ground that the Secretary nust
consider all of an individual’s Ilimtations when nmaking a
determnation of ability to engage in substantial gainful
activities. But to label this |anguage as dicta would render the
decision in Wngo senseless. The Secretary’s error in Wngo was
not sinply the failure to consider all of the claimant’s
i npai rments, but nore inportantly, the Secretary’'s failure to nake
a determnation that the clainmant was capable of naintaining

enpl oynent. |t was because the Secretary was required to nake that



determnation that it was necessary to consider the claimant’s non-

exertional limtations, in addition to her exertional |limtations.

The def endant - appel |l ee seeks to cabin the holding in W ngo,
arguing that Wngo requires a finding of an ability to maintain
enpl oynent only where the individual suffers from additional non-
exertional limtations that mght [imt theindividual’s ability to
work.2 This narrow reading of Wngo would create an irrationa
distinction, requiring a finding that a person can nmaintain
enpl oynent where the individual suffers from additional non-
exertional |[imtations, and not requiring such a finding where the
i ndividual suffers solely from exertional Ilimtations. The
individual’s ability to nmaintain enploynent should be relevant to
a determnation of disability regardl ess of whether the individual
suffers fromnon-exertional |limtations. |In the present case, if
Wat son’ s degenerative disc di sease prevented himfrom mai ntaining
enpl oynent (e.g., because every nunber of weeks he | ost novenent in
his legs) this would be just as relevant to a finding of disability
as if his back pain prevented him from maintaining enploynent
(e.g., because every nunber of weeks he was in too nuch pain to
wor K) . This interpretationis further supported by the fact that
ot her federal appellate courts have made sim | ar hol di ngs, arguing

that “[a] condition that does not allow a person to work on a

il e the dissent accuses us of setting up a straw man by
addressing this issue, we consider it appropriate to respond to
the argunents advanced by the parties.
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regul ar basis precludes substantial gainful activity.” D x V.
Sul l'ivan, 900 F.2d 135, 138 (8th Cr. 1990)3 see al so Broadbent v.

Harris, 698 F.2d 407, 413 (10th Gr. 1983).

Wngo is properly interpreted as applying the Singletary
standard to determ nations of physical disability. Consequently,
we find that the ALJ erred in failing to determ ne whet her Watson

was capabl e not only of obtaining, but al so nmaintaining enpl oynent.
CONCLUSI ON

There is substantial evidence to support the ALJ's findings
that Watson i s capabl e of perform ng nmediumwork and that Watson’'s
back pain does not constitute a significant non-exertional
i npai rment. However, the ALJ erred in failing to determ ne whet her
Wat son was capable not only of obtaining enploynent, but also
mai ntaining it. Therefore, we VACATE the district court’s judgnment

affirmng the ALJ' s decision, and REMAND to the district court with

*The dissent argues that we interpret Dix too broadly, and
that Dix stands only for the proposition that the Singletary
standard applies in cases where a claimnt suffers froma
disability that periodically affects his or her ability to work.
But this interpretation of Dix has it exactly backwards: the
pur pose of applying the Singletary standard in the context of
physi cal disabilities is to nake the determ nati on whether the
claimant has a disability that periodically affects his or her
ability to work, such that the clai mant cannot engage in
substantial gainful activity. It would be pointless to apply the
standard after that determ nation has been nade. Moreover, by
interpreting Dix in this manner, the dissent inplicitly accepts
that the regul ations do not adequately address all cases of
physical disability. It is precisely for that reason that the
Singletary standard nust apply in physical disability cases.

11



instructions to REMAND to the Secretary for further proceedings to

det er m ne whet her WAt son was capabl e of nai ntaining enpl oynent.

ENDRECORD
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EMLIOM GARZA, Crcuit Judge, dissenting:

This case requires us to determne if the appellant, Daniel
Watson, is entitled to disability and supplenental security
benefits under the Social Security Act. 42 U.S.C. § 423(d).
Specifically, we nust decide whether the Secretary of Health and
Human Servi ces (the “Secretary”) applied the correct | egal standard
i n concludi ng that Wat son was capabl e of perform ng other work and
therefore was not disabled. The majority, relying on our decision
in Singletary v. Bowen, holds that the Secretary erred by not
maki ng a specific finding that Watson could maintain enpl oynent.
798 F.2d 818 (5'" Cir. 1986). In contrast to the mpjority, |
believe that the Secretary was not required to make such a specific
findi ng when eval uati ng Watson’s claim Rather, in cases such as
Watson’s, in which the applicant alleges only a physical
disability, the usual five-step sequential inquiry set forthin the
federal regulations is the appropriate nethod to determ ne whet her
an applicant is capable of engaging in substantial gainful

activity. See 20 CF.R § 404.1520(b)-(f).

As the majority points out, the Secretary ordinarily eval uates
disability clains under the five-step sequential process set forth

in 20 CF.R 8 404.1520.4 At issue here is the Secretary’'s

“Thefive steps are: (1) whether the claimant is not presently working, (2) whether the
claimant has a severe impairment, (3) whether the impairment is not listed in, or equivalent to, an

-13-



application of the fifth step in that inquiry, which asks whet her
the inpairnent prevents the applicant from performng any
substantial gainful activity other than his or her original
enpl oynent. I n determ ning whether the claimant can do any ot her
wor k under the regul ations, the Secretary considers the claimant’s
residual functional capacity, together with his age, education, and
wor k experience, according to the Medical -Vocational GCuidelines.
See 20 CF. R § 404.1561. Using these criteria, the Secretary
found that Watson possessed the requisite residual functional
capacity to perform jobs that required a nmedium | evel of work.?
The regul ati ons define nediumwork as work that “involves lifting
of no nore than 50 pounds at a tine with frequent lifting or
carrying of objects weighing up to 25 pounds.” 20 CF.R 8§
416.967(c) (enphasis added). Thus, the Secretary specifically
found that Watson could frequently lift up to 25 pounds and, on
occasion, lift as nuch as 50 pounds. Based in part on this
determ nation, the Secretary concluded that Watson was physically
capabl e of perform ng other types of substantial gainful activity

that required nediumor |ess strenuous work | evels.

impairment listed in Appendix 1 of the regulations, (4) whether the impairment prevents the
claimant from doing past relevant work, and (5) whether the impairment prevents the claimant
from doing any other substantial gainful activity. Hampton v. Bowen, 785 F.2d 1308, 1311 (5"
Cir. 1986).

*The majority concedesin their opinion that the Secretary’ s determination that Watson
was capable of performing jobs that required medium work was supported by substantial
evidence.

-14-



The majority reasons that the Secretary should have then
determned, in addition to the findings required under the
regul ations, that Watson could maintain an enploynent position
requi ring a nediuml evel of physical exertion. 1n support of their
argunent, they rely on our decision in Singletary. Singletary
i nvol ved a disability applicant who was suffering froma variety of
serious nental illnesses, including schizophrenia, delusions, and
an anti-social personality disorder. The Secretary applied the
five-step process under the regul ations and found that Singletary
was not disabled. Singletary, 798 F.2d at 820. W reversed the
Secretary’s determ nation, hol ding that he nust consi der whet her an
applicant with a serious nental illness is capable of engaging in
substantial gainful activity when, although physically capabl e of

wor ki ng, he or she cannot nmai ntain regular enploynent. 1d. at 823.

The majority’ s application of Singletary in the context of a
physical disability case is msplaced. The applicant in
Singletary suffered fromnnental illnesses. Thus, even though he
possessed t he residual functional capacity to performcertain types
of work, his nmental disability precluded himfromworking for any
extended period of tinme. W concluded that usual five-step inquiry
under the regulations, which focuses primarily on physical
disabilities, did not adequately address a nental disability.

Thus, we held that an additional determ nation that the applicant

-15-



could maintain enploynment was necessary. In doing so, we
acknowl edged the limtations in the regulations in evaluating

mental disability clains:

Det erm ni ng whether a claimant is disabled because of a
mental condition under the above sequential process can
be a difficult task. In sonme cases, the nental
i npai rment nmay be so severe that the claimant is presuned
to be incapable of working. . . . Quite often, however,
the claimant is capable of finding a job and working for
short periods of tine. The nature of the nental
i npai rment i s such, however, that the clainmant is unable
to remain enpl oyed for any significant period of tine.

Singletary, 798 F.2d at 820-821 (internal citation omtted).
Singletary’s requirenent that the Secretary nust nmake a specific
additional finding that a disability applicant wth a nental
illness is able to maintain enploynent in order to be capabl e of
engagi ng in substantial gainful activity was intended to address
the difficulties arising when applying the regulations to a
ment al |y di sabl ed applicant. Because the residual function inquiry
focuses on an applicant’s physical capabilities and not on any
mental disabilities, we concluded that an additional inquiry was

necessary to address such cases.

Here, however, Watson only asserts a physical disability. The
residual function determ nation nmade by the Secretary adequately
deal s with such clains. The Secretary found, based on substanti al
evi dence, that Watson retai ned the residual functional capacity, in
spite of his disability, to lift 50 pounds at any one tinme and to

lift frequently up to 25 pounds. The Secretary’s physical
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disability determ nation, therefore, includes a determ nation that
Wat son was bot h physically capabl e of perform ng nmedi umwork and of
mai ntaining a job requiring a nedium | evel of physical exertion
over an extended period of tinme. Thus, it would be redundant to
require the Secretary to nmake an additional finding that WAt son was
physically capable of mai ntai ning enpl oynent beyond the
determ nation that he was physically capable of frequently lifting

up to 25 pounds.

This distinction between nental and physical disabilities is
not a distinction without a difference as the majority contends.
An applicant with a nental illness may be physically capabl e of
performng certain jobs, but yet ultimately unable to engage in
substantial gainful activity. Here, however, the Secretary’s
determ nation that Watson retai ned the residual functional capacity
to frequently lift 25 pounds neans that he is physically capabl e of
engaging in that type of substantial gainful activity. No
additional determ nation is necessary. The concerns that notivated
our decision in Singletary are not present in the context of a

physi cal disability claim

The majority also relies on our decision in Wngo v. Bowen for
the proposition that the Secretary was required to nmke an
addi tional finding that Watson coul d mai ntai n enpl oynent. 852 F. 2d
827 (1988). In Wngo, the Secretary determ ned that the disability

applicant was qualified to perform sedentary work. W concl uded
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that the Secretary had failed to consider the applicant’s other,
non-exertional limtations in reaching his conclusion that the
applicant was not disabl ed. W stated: “Wien neking his
determ nation that Wngo could perform gainful enploynent, the
Secretary failed to consider this conbination of inpairnments, and
we cannot say therefore that this decision was supported by
substantial evidence.” Thus, Wngo stands solely for the
proposition that the Secretary nust consider all of a disability
applicant’s physical and nental |imtations when determ ning

whet her he or she can engage in substantial gainful activities.

The majority focuses on dicta in Wngo, arguing that it
applies Singletary’ s requirenent that the Secretary nake a specific
finding that a disability applicant can maintain enpl oynent when
evaluating a physical disability claim In Wngo, the Secretary
determ ned that the applicant could sit for as many as six hours.
Based on this evidence, the Secretary concl uded that the applicant
could performsedentary work. W stated that “[t]his particul ar
capability would qualify Wngo to performsedentary work only in a
theoretical sense, however. To be capable of perform ng sedentary
wor k under the guidelines, an individual nust have sone reasonabl e
chance in the real world of being hired and, once hired, of keeping
the job.” Wngo, 852 F.2d at 831. The regqgul ations define
sedentary work as work which “involves lifting no nore than 10

pounds at a tinme and occasionally lifting or carrying articles |ike
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docket files, |l edgers and small tools. Although sedentary work is
defined as work which involves siting, a certain anmount of wal ki ng
and standing is often necessary in carrying out job duties.” 20
CF.R 8 416.967(a). W concluded in Wngo that a finding that an
applicant can sit for up to six hours does not satisfy the
definition of sedentary work in the regul ations. Rat her, the
definition of sedentary work includes a finding that the applicant
can sit, carry small objects, stand, and wal k on a daily basis. W
did not fault the Secretary for failing to nmake an additiona
finding that the applicant coul d not maintain enploynent. |nstead,
we noted that the Secretary had failed to apply the regul ations
properly in reaching his or her conclusion. Thus, “the Secretary’s
determnation that [the applicant] can perform these [sedentary]
jobs [was] nere speculation.”® 1d. (citing Fields v. Bowen, 805

F.2d 1168, 1171 (5" Gir. 1986)).

In this instance, however, the majority concedes that the
Secretary’s determ nation that Watson was able to perform nedi um
| abor was supported by substantial evidence. |In other words, the

Secretary correctly applied the regul ati ons, concl udi ng t hat Wat son

*The majority opinion sets up a straw man by arguing that Singletary cannot be limited to
cases only involving a mixture of exertional and non-exertional limitations asin Wingo. This
argument ignores the import of the Wingo decision. Wingo held that the Secretary must consider
all of the claimant’ s disabilities when making his disability determination. It then argued in dicta
that the Secretary must properly apply his or her own regulations. Thus, the distinction between
exertional and non-exertional limitations that the mgority draws does not address the basic fact
that Wingo does not represent an extension of Sngletary to the context of physical disabilities
altogether.
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could performjobs which required himto frequently lift up to 25
pounds. The dicta in Wngo, which neither nentions Singletary nor
requi res any additional findings beyond what is required in the
regul ati ons, mandates only that the Secretary conply with the

requi renents of the regul ations.

Finally, the majority relies on an Eighth Grcuit decision to
support its extension of our holding in Singletary. D x v.
Sul l'ivan, 900 F.2d 135 (8" Cir. 1990). In Dix, the disability
applicant suffered from Crohn’s di sease, an inflamuatory disease
affecting the gastrointestinal tract. Crohn’s disease is
characterized by periods of inactivity in which the patient is
relatively synptomfree, foll owed by periods of severe pain. Dix,
900 F.2d at 135. Like Singletary, the court in Dix confronted a
speci al i zed case where the regul ations fail ed to adequat el y address
the disabilities of a particular applicant. Simlar to an
applicant with a nental illness, D x was physically able to obtain
enpl oynent during her rem ssions, but was unable to work during her
rel apses. Thus, the Dix court concluded that the Secretary’s
resi dual function determnation under the regulations was
insufficient because the applicant had no realistic chance of
retaining work. Dix extends Singletary to the context of physical
disabilities, but only to those disabilities which periodically
af fect an applicant’s physical ability to work. This extensionis

i napplicable to the facts of this case, however, because Witson
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suffers from back pain and degenerative disc disease. These
afflictions, unlike Crohn’s disease or a nental illness, directly
i npede an applicant’s physical ability to performcertain types of
wor k. The residual functioninquiry directly addresses these types

of limtations and an additional inquiry is unnecessary.

The majority’ s deci sion represents an unnecessary extensi on of
our decisionin Singletary to the context of physical disabilities.
The federal regulations governing the determnation of an
applicant’s residual functional capacity already provide the
appropriate nethod for eval uating physical disability clains. The
application of Singletary to cases such as Watson’s is redundant
and only tends to confuse an al ready conplicated regul atory process

w t hout affording deserving applicants any extra protections.

For the foregoing reasons, | would AFFIRMthe judgnent of the

district court.

-21-



-22-



